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ARGUED  &  DETERMINED  1820. 

IN   THE 

HIGH  COURT  OF  CHANCERY, 

Commencing  in  the  Sittings  before 

EASTER    TERM, 
1  Geo.  IV.  1820. 


Between    Marquis    CHOLMONDELEY    and    the        Roim. 
Honourable  ANN  SEYMOUR  DAMER,  :|!f^f  Yi' }?' 


14»  15,  16, 17. 

Plaintiffs.  J^s^e. 

Aug.  8.  10 


And  Lord  CLINTON,  FRANCIS  DRAKE,  AM- 
BROSE ST.  JOHN,  JOHN  INGLETT  FOR- 
TESCUE,  Sir  LAWRENCE  PALK  (deceased), 
Sir  JAMES  AFFLECK,  JOHN  SAWYER,  and 
WILLIAM  SEYMOUR,         -         Defendants. 

AND 

Between  tlie  same  Plaintiffs, 

And  Sir  LAWRENCE  VAUGHAN  PALK  (an 
Infant),  Dame  DOROTHY  ELIZABETH  PALK, 
Sir  THOMAS  TYRWHITT,  and  the  Earl  of 
SHAFTESBURY,        -         -  Defendants. 

A  FTER  the  original  hearing  of  this  cause  reported  A^  in  a  con* 
■^^  in  2  Mer.  p.  17L,  a  case  was  sent  for  the  opinion  ^l^r^'^^g 
of  the  Judires  of  the  Court  of  Kinfifs  Bench,  in  which  thpt  he  was 

,T  T^  I.     desirous  that 

Vol.  XL  B  the  certain  estates 


CASES  IN  CHANCERY. 

1820.        the  question  was,  whether  Robert  George  William  Tre~ 
^_  _  -    -/    fitsisj  afterwaids  Lord  ClitUm,  the  fiuher  of  the  Defend- 

MBTOUIS 

Cholmok-     ant  Lord  Clinton^  took  any  estate  under  the  deed  of  the 


SELST 

V, 

Lord 
Clintox. 


2d  day  oS  August  1781. 


The  case  was  twice  argued  in  the  Court  of  King's 
demed  from     Bench ;  first  by  Mr.  Bichardson  for  the  Plainti&,  and 

Ins  motlitt^i  '  «r 

fiuBar,  Aould  Mr.  Preston    for  the  Defendants ;  and   afterwards  by 

minm'in  the    Mr.  ShadweU  for  die  Plaintiffs,  and  Mr.  Serjeant  Copley 
nuDuy  aod 

\Aooi<^S.R^  for  the  Defendants.     The  arguments  are  reported  in 

^,^S^^     2  Bam.  4r  ^.  625. 

incondder- 

natural  lore         '^^  following  certificates  were  sent  by  the  Judges. 

aod  a£kctioii 

to  his  re-  ^'  This  case  has  been  argued  before  us  by  counsel ;  and 

j*T^°'»  ^®  considering  that  the  words  "  the  right  heirs  of  Samuel 

aod  to  the  in-  Molle^^'  are  words  of  plain  and  well-known  import,  and 

ttTdesmes^  according  to  that  import  must  denote  George  Earl  of 

mi^t  COB-  Orford  the  settlor,  we  think  that  Robert  Geotge  William 

fiuBuly  and  TreJiisiSj  afterwards  Lord  Clinton^  took  no  estate  under 

blood  of  hif     the  said  indenture  of  the  2d  of  August   1781.     Sup- 
late  oother,  ,.^  ...  1    1  . 
on  the  ode  of  posmg  a  dinerent  construction  might  be  put  upon  those 

^^.^^»        words  in  a  deed,  and  that  they  might  be  held  to  design 

the  use  of  him-  some  other  persons,  in  order  to  carry  into  effect  a  mani- 

remaTnto  to    ^^*  intention  on  the  part  of  the  settlor,  yet  we  do  not 

the  heirs  of  collect  with  certainty  from  the  language  of  the  deed,  what 
his  body ;  for 

default  of  such  issue  as  he  should  appoint,  and  for  default  of  appointment  to  the 
use  of  the  right  heirs  of  S,  i?.,  >vith  a  power  of  revocation  and  new  appointment. 
The  ultimate  remainder  is  contingent,  and  will  vest  in  the  person  who  happens  to 
be  the  right  heir  of  S,  R.,  at  the  expiration  of  the  estates  previously  limited. 

Ao  estate  subject  to  a  mortgage  in  fee,  being  in  settlement  with  an  ultimate  limit- 
ation to  the  right  heirs  of  S.  B. ;  A.,  on  the  expiration  of  the  previous  estate,  enters 
cltdmiDg  to  be  entitled  under  the  limitation,  and  he,  and  after  his  death  his  son,  con- 
tinue in  quiet  possession,  paving  interest  on  the  mortgage,  for  20  years.  The  devisee 
of  the  person  really  entitled  under  the  limitation  is  barred  by  the  length  of  time. 

In  a  fuit  concerning  the  inheritance  of  a  trust  estate,  .settled  on  Baron  C.  for  life, 
and  after  remainders  to  his  unborn  children,  upon  the  person  who  should  then  be 
entitled  to  claim  as  Baron  C  in  tail;  with  an  ultimate  remainder  to  the  present 
Baron  C  in  fee ;  the  person  presumptively  entitled  to  the  barony,  although  no 
pertoD  entitled  to  a  pnor  estate  of  inheritance  is  before  the  Court,  is  not  a  neces- 
far?  party. 

Two  estates  being  mortgaged  together,  on  the  death  of  the  mortgagee,  the  equity 
of  redemption  of  the  one  devolves  on  A^  that  of  the  other  on  B,  $  J7*  is  a  necessary 
pvty  to  •  bUi  I7  it^ibr  a  redemptioii* 

Other 


CASES  W  CHANCERY. 

other  persQ^  the  settlor  intended  to  designate  by  thoie 
words.  "  C,  Abbott. 

"  G.  S.  HoLROYD. 

"  M.  D.  Pest.'? 

^'  Tkis  case  has  been  twice  argued ;  aiid  cppsidering 

thiU  it  appears  by  the  indenti^re  of  th^  2d  pf  August 

1781,  that  the  said  George  Earl  of  OrforfL  ki^pw  himself 

to  be  the  then  heir  of  Samuel  BxMe :  considering  also 

that  during  the  life  of  the  said  George  Earl  of  Ohrfiyr^i  or 

io  long  OS  there  should  be  any  issue  of  his  bpdy,  ^p 

person   could  legally  come  within  the  description  pf 

right  heir  of  Samuel  RoUe  but  the  said  Q^orge  Ei^l  pf 

Orford^  and  his  issue,  who  w/ere  of  the  united  line  .<^ 

Wdpole  and  ^olle^  and  were  also  prgvided  for  by  the 

estate  tail,  created  by  the  indenture ;  con^dering  als^ 

that  it  appears  plainly,  by  that  indenture,  that  the  s§f4 

George  ]Earl  of  Orford  meant  to  provide  for  the  separfjtf 

line  of  RolUj  that  no  person  of  that  separate  Uii^  cpii)4 

co^  i^ithin  the  4^cription  pf  right  heir  of  SamtfH 

Belle,  till  the  united  line  shpuld  be  exhausted,  and  th^^ 

a  limitation,  by  way  of  remainder  tp  heir$  pr  childrj^ 

is  not  necessarily  confined  to  such  persons  as  are  ^tl^ 

that  de^ription  at  the  ti^  the  limitation  is  creatpd :  J 

ain  of  opinion  that  the  effect  of  the  indenture  of  the  2^ 

August  1781,  was  to  vest;  in  the  saud  George  Ei^l  of 

Orford^  an  estate  in  tail  general,  with  remainder  (if  he 

should  make  no  appointment)  to  such  persop  as,  at  the 

expiratipn  of  the  estate  tail,  should  be  the  right  heir  of 

Samuel  BoUe  in  fee ;   and   consequently  that  the  said 

Robert  George  William  Tnsfusis  todk  an  estate  in  fee 

under  the  said  indentiure.  *^  J.  Bayley." 


ft 


1886. 

Blarquis 
CaoLMoy- 

BBLSSr 

v. 

Lord 

GuyxoiRi 


The  cause  now  came  on  for  hearing  on  the  equily  re^ 
served.  Two  objections  for  want  of  parties  were  taken. 
The  discussion  they  gave  lise  tf^  which  took  place  at 

B  tf  the 


M 


ml-'- 


1820. 


Marquis 
Cholmon- 

OELEY 

V. 

Lord 

CUNTOK. 


CASES  IN  CHANCERY. 

the  close  of  the  arguments  for  the  Defendants,  is  for  the 
sake  of  order  inserted  in  this  place.  The  Master  of  the 
Rolls  reserved  his  opinion  on  them  till  the  delivery  of 
his  judgment. 

The  first  objection  was,  that  the  brothers  and  sisters 
of  the  Defendant  hovdClinton^  or  the  eldest  brother,  were 
not  made  parties. 

By  indentures  of  the  7th  and  8th  October  1792  (a), 
R.  G.  fV.  Tre/iisiSj  afterwards  Lord  Cliniorif  settled  the 
estates  in  question  to  the  use  of  himself  for  life,  with  re- 
mainder (subject  to  a  jointure  and  certain  trust  terms)  to 
the  use  of  his  eldest  son,  R,  C  St,  John  Tf-efusis  (the 
Defendant  Lord  Clinton)  for  his  life,  with  remainder  to 
trustees  to  preserve,  &c.  with  remainder  to  the  son  of 
his  (die  Defendant's)  first  and  other  sons  successively  in 
tail  male,  with  remainder  to  the  use  of  his  first  and 
other  daughters  successively  in  tail  male,  with  remainder 
to  the  use  of  the  heirs  of  his  body,  with  other  remainders 
over.  R.  G.  TV.  "Lord  Clinton  died  in  1797;  his  son, 
the  Defendant  Lord  dintoji^  suffered  recoveries,  and 
by  indentures  dated  the  25th  and  26th  November  1809, 
and  the  15th  and  16th  December  1809,  the  estates  in 
question  were  settled,  subject  to  a  term  of  99  years, 
to  the  use  and  intent  to  give  effect  to  the  estate  for 
life  of  the  Defendant  Lord  Clinton^  and  the  other  uses 
and  Bstates  limited  by  the  indentures  of  the  7th  and  8th 
October  1792,  prior  to  the  estates  thereby  limited  to 
the  Defendant  Lord  Clinton  in  tail;  with  remainder  to 
trustees  in  fee ;  and  it  was  declared,  that  after  the  de- 
termination of  the  life-estate  of  the  Defendant  Lord 
Clinton^  and  the  estates  tail  limited  to  his  sons  and 
daughters,  the  estates  should  be  held  by  the  trustees  for 
a  term  of  100  years  from  the  date  of  the  indentures. 


{u)%Mcrai9i 


detef" 


<JAS£S  IN  CHANCERY, 


determinable  on  the'  lives  of  several  persons   therein 
mentioned;  and  after  the  expiration  or  sooner  determine 
atioQ  of  the  term,  in  trust  for  the  person  who  should  be 
entitled  to  claim  to  be  a  peer  or  peeress  of  the  realm, 
under  the  tide  or  dignity  then  possessed  by  the  De- 
fendant Lord  Clinton^  of  Baron  or  Baroness  Clinton^ 
and  to  the  heirs  of  the  body  of  that  person ;  with  re«> 
mainder  in  trust  for  the  person  answering  the  descrip< 
tion  of  heir  of  the  body  pf  Samuel  Trefusisj  Esq.  the 
great-great«grandfather  of  the  Defendant  Lord  Clinton^ 
and  the  heirs  of  the  body  of  that  person ;  with  remainder 
in  trust  for  the  Defendant  Lord  Clinton  in  fee.     The 
trusts  of  the  term  of  100  years  were  declared  to  be,  to 
permit  the  person  presumptively  entided  to  the  first 
Tested  estate  of  inheritance,  to  receive  the  rents  and  pro* 
fits  for  a  term  of  80  years,  if  such  person  should  so  long 
Eve,  so  that  such  person  might  have  a  chattel  interest. 
The  Defendant  Lord  Clinton  had  no  children ;  his  bro- 
ther  Mr.  Tre/usis  was  the  heir  presumptive  to   the 
peerage. 


1820. 


Marquis 
Cholmun- 

D£L£Y     . 
V, 

L>ord 

CLnCTON, 


Mr,  Benyon  and  Mr.  Blake^  in  support  of  the  ob- 
jection. 

The  effect  of  the  settlement  is  to  vest  the  estate  in 
Lord  Clinton's  successor  in  the  peerage.  Lord  Clinton 
has  only  a  life-estate,  and  a  remote  remainder.  There 
is  not  any  estate  of  inheritance  before  the  Cpurt  pre- 
cedent to  these  limitations,  and  therefore,  according  to 
the  general  rule,  the  person  who  may  become  entided 
to  take  under  them,  will  not  be  bound  by  any  decree 
made  in  the  present  state  of  the  pleadings.  If  a  decree 
were  made  now,  and  Lord  Clinton  were  to  die  to-, 
morrow,  his  brother  woidd  become  entitled,  and  a  new 
suit  must  be  instituted.  Those  who  may  become 
entitled,  or  at  all  events  Mr.  TrefUsiSf  the  person  in 
whom  the  property  would  vest,  if  the  previous  estates 

B  8  were 
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IS«0. 


Mflrtiuls 

Dtttr 

tibfA 


Wfeiis  to  determine  kt  this  momentj  shtiuld  be  parties. 
That  persons  having  contingent  interests  must  be  pfer- 
tiei,  appears  from  a  case  reported  in  16  Vin,  Ab.  255* 
ph  64.,  and  in  12  Mod.  560.^  where  there  was  a  devise 
of  land  in  trust  for  two  young  ladies,  and  if  they  died 
within  age,  and  before  marriage,  remainder  oven  They 
brought  a  bill  for  the  execution  of  the  trusts,  and  it 
wafe  dismissied  for  want  of  inaking  the  remairider-itian 
a  party.  The  interest  of  Lord  Clinton's  brothers  and 
si3ter^  are  possibilities.  The  only  question  is,  have 
thfey  such  interests  as  the  Cdurt  can  bind  by  decree  ? 
either  of  them  might  levy  a  fine,  which,  in  the  event 
of  the  limitation  vesting  in  himj  would  bind  him  and 
hii^  issue  by  estoppel.  In  the  same  manner  they  would 
be  bound  by  th#  decree^  and  therefore  they  ought  to  be 
iiifcltlded  in  the  suit 


Mr.  ShadweU  and  Mr.  Sugden  on  the  other  side. 

If  there  be  a  person  named,  who  has  a  contingent 
estate  limited  to  him,  which  may  take  effect  prior  to 
the  vesting  of  the  first  estate  of  inheritance,  he  ought 
to  be  a  p^rty  to  any  bill  that  seeks  to  bind  the  inhe- 
ritance. But  whpn  the  limitation  is  to  an  unascer- 
tained person,  described  only  as  being  bf  a  class  that 
m^y  be  innumerable,  it  i§  Hot  necessary  to  niake  them 
parties;  in  mo^t  casi^s  it  would  not  be  possible.  If 
it  Was  a  gift  to  all  the  peers  bf  England  at  a  certain 
period,  who  would  be  the  pt-oper  partiies  to  a  bill  ?  It  is 
like  la  Ihnitation  to  the  heirs  of  a  living  person.  Even 
if  all  the  persons  capable  of  taking  at  the  tinie  be  in- 
cluded^ that  will  b^  of  no  avail,  for  you  cannot  be 
ceitain  that  you  have  before  the  Court  him  who  will  be 
ultimately  entitled;  he  irtay  not  yet  be  in  esse.  A 
tenant  in  tail  is  made  a  patty  to  defend  those  who  stand 
b^ind  him,  as  well  aS  his  bwn  interest ;  and  they  ar(ft 
tlMrefi[>re  bbimd  by  tt)6  decide  against  him.    But  that 

cannot 
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oMUiot  be  the  case  here,  as  thene  persons  claim  indd" 
petidenUy,  and  may  never  become  entitled^  Besides^ 
their  ri^ts  are  not  successive.  Contingent  remaindef6« 
when  the  person  to  take  is  ascertained,  Ate  devisilbie* 
Boe  y.  Jojtes.  (a)  But  the  contrary  has  been  latdy 
decided  in  the  King's  Bench,  where  the  person  is  un«« 
certain.  Doe  d.  Calkin  v.  TomkiHson.  (b)  In  the  case 
in  Finer^  there  was  an  ei^ecutory  devise  to  an  Individ 
dual  who  was  named.  Here  there  is  a  conting^l 
reraidnder  to  a  person  not  ascertained :  the  consequene^ 
is,  that  the  fee  results  to  Lord  Clinton  in  the  meAhtiftie) 
and  we  have,  therefore,  now  before  the  Court  the  per<>> 
son  entitled  to  the  inheritance. 


D£Ltt 


Mr.  Bemftm^  in  reply,  observed,  that  the  eese  id 
Viner  was  decided  at  a  time  when  contingent  intereM 
were  held  not  to  be  devisable.  It  could  not,  therefore^ 
be  of  any  consequence,  with  reference  to  the  queldim 
of  parties,  whether  the  interest  was  or  was  neft  ci^M* 
of  being  devised. 


MflMta 


The  second  objection  was,  that  the  persons  MtitMl 
to  the  equity  of  redemption  of  certain  estates,  formnly 
belonging  to  George  Lord  Orford^  in  the  county  ^ 
Dorset,  and  which  were  included  with  the  estates  in 
question  in  die  cause,  in  die  mortgage  made  in  1785 
to  Sir  E.  Hughes^  were  not  made  parties. 

Mr.  Longley  in  support  of  the  objection. 

George  Lord  Orford  was  possessed  of  estates  in  the 
counties  of  Devon  and  Cornwall^  and  of  others  in  the 
county  of  Dorset.  The  former,  which  had  descended  to 
him  from  the  RoUe  family,  were  comprised  in  the  deed 


(«}  1  H.  Blac.  30. 
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of  August  1781 ;  the  latter  were  settled  by  other  deedsi 
dated  in  September  in  the  same  year.  The  estates  in  all 
the  three  counties  were  included  in  the  mortgage  to  Sir 
Edward  Hughes.  Afterwards,  on  the  death  of  George 
Lord  Orford,  the  Dorsetshire  estates  passed  to  his  uncle, 
Horace  Lord  Orford^  and  have  since  continued  in  the 
Walpoie  femily ;  the  others  form  the  subject  of  the  pre- 
sent suit.  The  bill  seeks  a  redemption  of  the  mortgage ; 
the  mortgage  rides  over  both  estates,  and  therefore  the 
owners  of  both  are  interested  in  the  account,  and  must 
be  parties  to  it.  If  they  redeem  at  all,  they  must  redeem 
the  whole,  and  the  practice  is,  in  redeeming  prior  incum- 
brances, to  have  the  mortgagors  before  the  Court  They 
are  claiming  the  legal  estate  of  Mr.  Drake,  who  is  liable 
to  be  called  upon  for  the  same  purpose  by  the  owners  of 
the  Dorsetshire  estates;  those  claims  ought  to  be  ad- 
justed in  one  suit.  These  points  were  decided  by  the 
late  Master  of  the  Rolls,  in  Palk  v.  Clinton^  {a)  a  case 
arising  upon  the  same  estates.  There  Sir  L.  Palk,  who 
had  the  second  mortgage  on  the  Devon  and  Cornwall 
estates,  desired  to  redeem  the  mortgage  that  is  now 
vested  in  Drake  ^  but  as  that  mortgage  included  the 
i  Dorset  Estate  also,  it  was  held  that  the  owner  of  that 
'  estate  must  be  a  party,  upon  the  ground  of  his  being  in- 
terested in  the  account ;  a  reason  which  equally  applies 
here. 


Mr.  Shadwell  and  Mr.  Sugden  on  the  other  side. 

The  bill  only  prays  a  redemption  of  the  Devon  and 
Cornwall  estates;  it  prays  a  conveyance  of  the  said 
mortgaged  hereditaments,  which  refers  only  to  those 
estates ;  for  there  is  not  any  statement  in  the  bill  that 
Lord  Orford  had  any  property  in  the  county  of  Dorset  ; 
it  only  appears  by  some  general  words  contained  in  the 
statement  of  the  mortgage  deed  of  1785.    The  suit  is 


{a)  13  Vet,  46, 


confined 


CASES  IN  CHANCERY, 

confined  to  the  Devon  and  Cornwall  estates ;  and  if  the 
account  be  taken,  it  will  settle  every  question  between 
the  Plaintiffi  and  Defendants.  Palk  v,  Clinton  was  very 
di&rent.  The  bill  was  by  a  subsequent  incumbrancer, 
and  sought  to  compel  payment  by  means  of  a  sale ;  that 
part  of  the  prayer  was  abandoned,  and  then  it  was  de- 
sired to  have  a  redemption  of  the  whole,  which  would 
haye  given  the  plaintiff  a  right  to  a  foreclosure  against 
Mr.  fValpole.  The  Master  of  the  RoUs  says,  "  The 
Plidntiff  insists  that  he  has  a  right  to  redeem  the  whole 
of  Lady  Hughes^s  mortgage ;  not  only  so  far  as  it  affects 
the  estate  of  Lord  Clinton^  the  Plaintiff's  mortgagor, 
but  also  as  it  affects  the  estate  of  Mr.  JValpoleJ'  The 
decision  t  med  on  this;  the  distinction  is,  that  we  do 
not  pray  a  redemption  of  the  whole,  but  only  so  fiur  as 
to  exonerate  the  Devo9i  and  ConvwaU  estates,  {a) 
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Mr.  Shadwellj  Mr.  Sugden^  and  Mr.  Bretit  (in  the 
absence  of  the  Attorney  General)  stated  the  case  for  the 
Plaintiffs,  and  relied  on  the  judgment  pronounced  by 
the  late  Master  of  the  Rolls,  and  the  certificate  of  the 
three  Judges  of  the  Court  of  King's' Bench. 

Mr.  Bellj  Mr.  Healdf  (6)  and  Mr.  Pepys  for  the  De- 
fendant Lord  Clinton. 


(a)  In  Ireson  v.  Demi,  2  Cojf,  425,  two  estates  were  mortgaged 
for  distinct  debts  to  the  same  person.  The  mortgagor  afterwards 
sold  the  equity  of  redemption  of  one  of  them.  On  a  bill  by  the  pur- 
chaser to  redeem  that  estate,  it  was  held,  that  he  roust  at  the  same 
time  redeem  the  other;  and  that,  for  that  purpose,  he  must  make 
the  persons  entitled  to  the  equity  of  redemption  of  it  parties. 

(b)  Mr.  Butler,  who  also  appeared  as  one  of  the  counsel  for  Lord 
Clinton,  having  adopted  a  line  of  reasoning  somewhat  diflTerent  from 
that  which  had  been  hitherto  pursued,  a  separate  analysis  of  the 
arguments  which  were  urged  by  him  has  been  inserted  and  will  be 
found  in  a  subsecjuent  page, 

lAx^Bemfcn 
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Mf .  Benyofi  and  Mr.  Blake  for  th^  Defefldantft  Si. 
John  and  FMescue. 

Mr.  Hati,  Mr.  Home^  and  Mr.  Langley  for  the  re- 
presentatives of  Sir  L.  PaUc. 

I.  The  first  question  is  on  the  construction  of  the 
limitation  <^  to  the  use  of  the  right  heirs  of  Samuel 
Bdle :  words  sufficiently  distinct,  if  we  can  fix  the  period 
to  which  the  description  refers.     The  simple  point  is, 
whether  it  designates  the  right  heir  at  the  date  of  the 
deed,  or  at  the  time  of  the  determination  of  the  previous 
estates ;  it  is  a  question  between  ntmo  and  then.  It  lias  been 
ODkitended  on  the  other  side  that  some  rule  of  law  fixes 
so  inflexible  an  import  upon  the  words  ^^  right  heirs/' 
that  he  who  uses  them  cannot  be  understood  to  mean 
any  but  the  right  heir  at  the  time  of  making  the  deed. 
The  cases  cited  in  support  of  this  position,  are  either 
those  falling  within  the  rule  in  Sheller/s  case,  which  are 
not  applicable  here ;  or  those  of  limitations  to  the  right 
heirs  of  the  grantor,  which  standing  uncontroulled,  leave 
the  old  reversion  in  himself.     They  would  be  similar 
to  the  present,  if  the  limitations  had  been  to  the  right 
heirs  of  Qearge  Lord  Orford ;  but  the  limitation  is  to 
the  right  heirs  of  another  person.     There  is  a  previous 
limitation  to  the  heirs  of  the  body  of  George  Lord  Or^ 
ford ;  would  he  afterwards  have  spoken  of  the  heirs  of 
jS.  BoUe^  if  he  had  meant  the  heu*s  of  die  same  person  ? 
When  we  find  that  Lord  Orford  was  himself  the  right 
heir  of  5.  BjoUe^  an  apparent  inconsistency  is  introduced 
into  the  limitations,  which  can  only  be  reconciled  by 
having  recourse  to  the  recitals. 


In  the  case  cited  from  Co.  Lit.  26.  b.  (a),  there  were 
no  indicia  of  intention  to  show  the  Court  how  to  deal 


(a)  2  Mer.  SS4. 


with 
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with  the  limitation,  and  therefore  the  construction  tftftt 
took  in  the  largest  class  of  heirs  was  adopted.  In  Doe 
d.  Bailey  v.  Pugh  (a),  a  devise  "  to  my  right  heirs,  my 
son  excepted,"  was  held  void  for  uncertainty ;  but  it  wfci^ 
only  because  there  was  tio  clu6  to  ascertain  who  the 
testator  intended  to  designate  as  his  right  heirs.  It  was 
not  explained  by  other  parts  of  the  will.  Another  case 
was  cited  iil  the  judgment  6f  Sir  W.  Grants  by  the  name 
of  Seymour  r.  Bvtrtnan  {b\  which  seems  to  be  the  samfe 
as  Seytnottr  Baamian  V.  Yiate ;  which  is  mentioned  as  a 
case  where  the  Court,  in  construing  a  marriage-s^ttl&- 
meiit,  was  enabled  by  virtue  of  the  contract  to  put  tttt 
uhusiial  meaning  on  thfe  wotd  "  heirs ;"  but  on  that  point 
it  is  not  entitled  to  nitith  authority,  for  though  a  tt^rt 
of  equity  may  correct  a  deed  according  to  a  previous 
contract,  jret  it  must  construe  it  in  the  stune  manner  iEis 
a  court  of  law ;  and  therefore  if  the  Plaintiff  was  6h*- 
titl^  on  the  construction  of  the  deed,  he  had  a  remedy 
at  law.  But  in  &ct  the  case  rested  oh  another  branch 
of  equitable  jurisdiction,  nanlely,  confusion  of  bound- 
aries. As  far  as  it  turned  upon  the  limitation,  it  is  an 
authoriQr  in  &vt)Ur  of  a  liberal  construction,  and  Was 
dted  fbr  diat  purpose  ih  the  former  argument,  {ti) 


1890. 
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We  contend  that  it  is  thid  intention,  as  collected  fh>m 
every  part  of  the  deed,  that  is  to  govern  th6  Gonstructiottk 
We  are  not>  because  three  or  four  words  have  a  plain 
and  welKknown  legal  import,  to  decide  at  once,  exclud-^ 
ing  fVom  consideration  the  manifestations  of  intention  in 

(fl)  Feame^  App.  573.  3  Bro.  P.  C.  ed.  TomL  454.  2  Mer.34S, 
(b)  2  Mer.  547.  The  best  report  of  this  case  is  in  1  Ch,  Ca,  145., 
where  it  it  cited  in  argument  in  the  case  of  Davy  v.  Davt^,  It  is  also 
in  Ne/son*s  Ch.  Rep,  p.  121.,  (where  the  latter  case  is  giveti  under 
the  name  of  Darcy  v.  Darcy),  and  in  14  Vin,Ab,  244.  The  state- 
ment in  I  Ch.Ca.  145.  coincides  closely  with  that  in  the  Register's 
book.  A.  1659.  fo.Sdi.  —  A.  1600.  fo.  S56. 
{t)  a  Jftfr.  S80. 

Other 
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other  parts  of  the  instrument.  See  Touchstone^  p.  86.5 
Dormer  v.  ParkhursL  {a)  Doran  v.  Ross,  {b)  Wood' 
cock  V.  Duke  of  Dorset,  (c)  Hodgson  v.  Bussey.  {d ) 
Lisle  V,  Gray.(e)  Spark  v.  Spark,  {f)  Cranmer^s 
Case,  {g)  Wright  v.  Kemp,  {h)  Waker  v.  Snawe.  (1) 
Some  of  them,  it  may  be  said,  are  cases  upon  wills ; 
but  so  far  as  this  is  a  question  of  intention,  they 
apply  to  this  case,  and  more  closely,  when  we  consider 
that  this  is  a  conveyance  to  uses,  which  is  entitled  to  a 
less  strict  construction  than  a  common-law  instrument, 
Fisher  v.  Wigg.  {k)  Rigden  v.  VaUier.  (/)  Goodtitle  v. 
Stokes,  (m)  Leigh  v.  Brace,  (w)  In  Tapner  v.  Merlott{o\ 
Lord  C.  J.  Willes'j  though  he  quarrels  with  the  extent  to 
which  the  doctrine  had  been  carried  in  some  of  these 
cases,  ftirnishes  an  authority  in  support  of  it :  for  where 
there  was  a  limitation  to  the  use  of  the  heirs  and  as- 
signs of  <S.  JP.,  he  thought  that  the  word  "  assigns" 
which  in  a  common-law  conveyance  could  have  no 
operation,  might  in  a  deed  to  uses,  in  order  to  effectuate 
the  intent,  confer  upon  5*  JF*.  a  power  of  appointment. 


The  word  "  heirs"  may  be  used  to  designate  either  of 
several  classe3  of  heirs ;  the  heirs,  whether  general  or 
special,  lineal  or  collateral,  ea:  parte  patemd  or  ex  parte 
matemdj  are  included  under  the  same  general  terms.  So 
the  word  "heirs"  does  not  by  itself  imply  a  reference  to 
any  particular  time ;  it  applies  equally  to  past,  present, 
and  future  heirs ;  and  though  in  general,  when  used 
without  any  thing  else  to  qualify  it,  it  is  considered  to 
mean  the  present  heirs,  that  is  not  from  any  peculiar 


(a)  W%lles,322.  {h)  3  Bro.  C.  C.  27.     I  Va.jun.  57. 

(c)  3  Bro,  C,  C.  569.  {d)  8  Atk,  89. 

{e)  2  Jones,  114.    2  Lev.  223.  (/)  Cro»  Elix.  666. 

(£)  Dyer,  309.  {h)  5  T.  R.  473-  (»)  Falm,  3S9. 

(k)  1  P.  W.  14.  (/)  2  Vet.  SS7.     5  Aik.  734. 

{m)  1  WUt.  341.  (n)  CarM.343.  (o)  Wiiki,  177. 

quality 
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quality  of  the  expression,  but  from  the  rule  of  law,  which 
fayours  the  vesting  of  estates,  a  rule  that  is  only  to  be 
resorted  to,  when  no  contrary  intention  is  to  be  collected 
from  the  instrument. 

The  cases  where,  under  a  limitation  to  heirs  of  a  par- 
ticular description  by  purchase,  a  person  apparently 
intended  though  not  exacdy  answering  both  parts  of  the 
description,  has  been  allowed  to  take,  are  instances  of  a 
departure  from  the  strict  interpretation  of  the  word 
"  heir."  Pybtts  v.  Mitford.  {a)  JS^awn  v.  Barkham.  {b) 
Bfirtensham  v.  Weston,  {c)  Wills  v.  Palmer,  (d)  Bakers. 
Wall,  (e)  It  is  setded  that  where  a  tenant  in  tail  by  de- 
scent from  his  mother  suffers  a  recovery,  and  limits  the 
use  to  himself  and  his  heirs,  the  estate  continues  to  be 
descendible  to  the  heir  ex  parte  materndy  the  usual  mean- 
ing of  the  word  being  confined  by  construction  of  law, 
in  regard  to  th§  nature  of  the  estate.  Boe  v.  Bald" 
isere.  {/)  Martin  v.  Strachan.  {g)  If  in  this  way  the 
meaning  of  the  word  "  heirs"  may  be  restrained  to  a  par- 
ticular class,  why  may  it  not,  when  required  by  the 
intention,  be  held  to  refer  to  the  heirs  at  a  particular 
time. 

If  the  intention,  as  collected  from  other  parts  of  the 
instrument,  is  to  be  consulted  in  the  interpretation  of  this 
limitation,  the  main  question  would  be  decided;  and 
it  was  chiefly  to  ascertain  whether  any  rule  of  law  for- 
bade that  mode  of  construction,  that  the  case  for  the 
opinion  of  the  Court  of  King's  Bench  was  sent  The 
three  learned  Judges  who  have  certified  against  the  claim 
of  hordClintOHj  begin  by  stating  their  opinion,  that  as  the 

(a)  1  VetUf.31^.     1  FreeiA,  3SX.  36^,    2 Lev.  IS. 

(b)  S  Vem,  729.  (c)  Feame,  App,  510. 

\d)  S  Burr.  2615.         (e)  Cited  1  Stra,  41.  (/)  5  T.  R.  104. 

(^)  lb.  tu    1  Stra.  11794    i  Wik.  66,    4  Bro.  P.  C.  4S6. 
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words  of  the  limitation  ^re  unambiguous,  and  denote  tl^^ 
settlor  himself.  Lord  Clinton  took  no  estate.  They  the|i 
proceed  to  say,  that,  supposing  the  cont|rary  of  iivhat  is 
settled  in  the  first  pait,  the  person  me^t  to  be  desigr 
nated  cannot  be  collected  with  certainty.  The  first  part 
excludes  intention ;  in  the  second,  that  positio^  is  aban- 
doned ;  and  it  is,  therefore,  impossible  for  the  Court,  from 
this  certificate,  to  be  informed  whether  the  supposed  rule 
of  law  does  or  does  not  exist.  Considering  this  uncei*- 
tainty,  and  the  opinion  of  Mr.  Justice  Bayley  on  t)ie 
other  side,  we  submit  that  the  Coqrt  will  not  feel  satisr 
fied  on  this  point  without  taking  the  opinion  of  another 
court  of  law. 


II.  The  deed  of  1794?  was  ^.  conveyance  by  a  party 
entitled  to  an  equitable  fee-simple,  of  all  his  interest,  t^d 
a  conveyance  by  a  party  equitably  entitled  has  i|i  tl)is 
Court  the  same  effect,  as  if  he  had  been  seized  of  a  cor- 
responding legal  estate.  The  introduction  of  tru^t;. 
Lord  Hardwicke  says,  "  would  not  have  bjeen  endured, 
if  courts  of  equity  had  not  in  general  allowed  these  trust 
estates  to  have  the  same  consideration  in  point  of  policy 
with  legal  estates,  and  given  the  same  power  to  cestuisque 
trust,  with  respect  to  alienations,  as  if  it  was  an  use 
executed."  {a)  The  conveyance  must,  therefore,  give  to 
Lord  Clinton  the  same  interest,  as  if  the  estates  had  b^en 
legal  that  is,  it  must  confer  on  him  whatever  Horace ; 
Lord  Orford  was  possessed  of.  The  mode  in  which  it 
has  been  treated  on  the  other  side  would  have  been  ap^ 
pUcable,  if  it  had  been  an  agreement  only,  but  being  a 
deed,  its  legal  construction  and  effect  must  be  given 
to  it. 

It  is  argued,  that  the  deed  being  for  a  particplar 
purpose,  its  effect  is  to  be  confined  to  that  purpose;  but 


(a)  \Aik,s^u 
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the  object  is  disclosed  in  the  recitals;  Horace  Lord 
Orford  executed  it,  because  he  was,  as  he  says,  satis- 
fied of  the  intention  of  the  late  Earl.  The  deposition 
of  Jmc(u  ifl)  proves,  that  he  knew  what  that  intention 

was, 

(a)  2  Met.  259.  The  substance  of  this  deposition  was  as 
follows  :  —  That  the  deponent  was  solicitor  to  George  Lord 
Orford  from  1770  till  his  death,  and  was  employed  in  suffer- 
ing recoTeries  of  his  estates  in  Devonshire^  Dorsetshire,  and 
CorwDoU  s  he  had  several  conversations  with  the  Earl, 
who,  he  remembered,  asked  him  to  whom  the  estates,  after 
suffering  the  recoveries,  would  go,  if  he  should  die  before 
he  had  made  a  will,  or  some  settlement  of  them ;  when  he 
informed  the  Earl  that  they  would  go  to  his  heir-at-law ; 
upon  which  he  enquired  whether  his  uncle  would  be  entitled 
to  them  (meaning  Sir  Edward  Walpole,  who  was  then  living) ; 
when  the  deponent  answered  that  he  certainly  would,  as  his 
Lordship  would  take  a  new  estate  by  virtue  of  the  recoveries. 
His  Lordship  remarked,  that  he  should  never  forgive  himself 
if  he  cut  off*  the  right  heir,  and  desired  to  know  who  was  then 
his  heir  on  his  mother's  side,  saying  that  he  thought  it  was 
Mr.  RolU  (for  whoili  he  had  a  great  regard) ;  that  deponent 
said,  he  had  heard  that  one  Mr.  Trefusis,  in  Cornwall,  was 
his  heir,  at  which  his  Lordship  seemed  astonished,  and  said, 
he  had  never  heard  of  any  such  person,  and  that  he  should 
be  very  sorry  for  it,  as  he  thought  and  wished  Mr.  Rolls  to 
be  his  heir,  and  he  desired  the  deponent  to  enquire  about 
it;  the  deponent  informed  his  Lordship,  that  when  re- 
coveries were  suffered,  he  could  give  the  estates  to  Mr. 
Rolie,  or  any  other  person  he  should  think  fit ;  but  his  Lord- 
ship said,  that  would  not  do,  for  he  could  never  tliink  of 
cutting  off  the  right  heir ;  and  the  deponent  thinking  it 
might  take  some  length  of  time  to  come  at,  and  make  proper 
pedigrees  of  the  two  families,  advised  his  Lordship,  if  he 
made  his  will,  or  a  settlement,  before  a  proper  pedigree 
could  be  made,  to  give  the  ultimate  remainder  to  the  right 
heirs  of  Samuel  Rolle  ;  the  Earl  gave  him  orders  to  draw  a 
settlement  accordingly,  saying,  at  the  same  time,  that  he 
should  be  v&ry  unhappy,  if  any  accident  should  happen  to 
him  before  it  was  executed,  to  think  he  should  deprive  the 
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was,  and  to  effectuate  it,  he  makes  this  deed.  He  knew 
that  a  doubt  hung  over  the  title,  and  consented  to 
remove  it;  how  can  the  Court  be  satisfied,  that,  if  he 
had  known  of  another,  he  would  not  have  removed 
that  also.  He  knew  that  he  was  the  heir  of  his 
nephew,  and  that  he  was  conveying  away  all  that 
he  would  claim  by  heirship.  If  the  Plaintiffs  desired  to 
be  relieved  on  the  ground  of  mistake,  their  Bill  must 
have  been  differently  framed ;  they  must  have  proved  the 
mistake;  and  it  is  certain  that  there  was  no  mistake  of 
feet,  for  every  circumstance  is  recited  in  the  instrument. 
A  mistake  in  law  is  not  proved;  and  if  it  were,  could  the 
party  be  permitted  to  say,  tliat  in  executing  this  deed, 
he  had  intended  to  reserve  to  himself  the  benefit  of 


right  heir  of  the  estate ;  the  deponent  drew  a  settlement  of 
the  estates  in  Devon  and  Cornwall,  which  was  executed  soon 
after  passing  the  recoveries  ;  the  Earl  afterwards  gave  the 
deponent  instructions  to  draw  another  settlement  of  the 
Dorsetshire  estate,  different  from  the  other;  saying  he  did 
not  look  upon  that  to  be  the  RoUe  family  estate,  and  there^ 
fore  he  made  a  different  disposition  of  it;  the  deponent 
prepared  this  according  to  a  short  abstract  of  the  uses  made 
out  by  him,  and  approved  by  the  Earl ;  the  ultimate  re- 
mainder being  limited  to  the  right  heir  of  Samuel  Rolle  ;  it 
was  then  executed  by  the  Earl ;  the  deponent  afterwards 
informed  his  Lordship  that  he  had  ascertained  that  Mr.  Tre-' 
Justs  was  his  heir  on  the  mother's  side,  and  shewed  him  the 
pedigree  by  which  it  appeared ;  upon  which  his  Lordship 
said  he  was  very  sorry  for  it ;  he  was  in  hopes  Mr.  Rolle  was 
his  heir,  but  he  could  never  think  of  cutting  off  the  right 
heir,  and  then  desired  the  deponent,  if  he  was  certain  that 
Mr.  Trefusis  was  his  right  heir,  to  draw  a  settlement  of  the 
other  estates  upon  Mr.  Trefiisis  and  his  family.  He  after- 
wards desired  the  deponent  to  put  in  Mr.  Rolle  and  his 
family,  in  case  Mr.  Trefusis  should  die  without  issue ;  the 
settlement  was  prepared  according  to  these  instructions,  but 
was  never  carried  into  execution,  as  the  deponent  believed, 
from  his  Lordship  being  afraid  of  cutting  off  the  right  heir. 

any 
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any  other  objections  that  might  occur.  The  lapse  of 
time  would  be  an  answer  to  an  application  for  relief  on 
such,  a  conjectural  mistake ;  for  even  in  cases  of  fraud, 
which  is  not  alleged  here,  relief  would  not  be  given 
after  so  long  a  period.  Bonney  v.  Ridgard  (a),  An^ 
irem  v.  Wrigley.  (J) 


1820. 
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On  this  point,  Sir  JVtUiam  Grant  cited  a  case  of 
Farewell  v.  Coker  (c),  where  relief  was  given  against  a 
release,  executed  with  the  intention  of  releasing  a 
foriaa  charged  on  the  estate,  but  so  worded  as  to 
pass  the  estate  itself.  That  case  would  have  applied, 
if  Lord  Orford  had  intended  to  release  a  part  of  the 
estate  only ;  but  it  is  clear  that  he  meant  to  release  the 
whole.  The  operation  of  the  deed  was  to  extend  to 
every  part  of  the  estate;  but  they  wish  to  confine  it  to 
one  part  of  his  title.  In  Farewell  v.  Coker  it  does  not 
appear  that  there  was  any  legal  difficulty :  the  question 
was,  whether  the  sister  was  acquainted  with  the  fact  of 
her  &ther  having  devised  to  her,  not  whether  she 
hew  the  legal  effect  of  his  will. 

III.  The  next  question  is  that  on  the  effect  of  the 
length  of  time  during  which  Lord  Clinton  and  his 
father  have  been  in  quiet  possession  of  the  estates;  liav- 
iag  lasted  for  more  than  twenty  years,  it  would  at  law  be 
a  complete  bar  to  Mrs.  Darner,  the  only  person  having 
any  pretence  of  title,  and  who,  as  a  devisee,  could  not 
maintain  a  writ  of  right :  we  contend  that  it  is  equally  a 
bar  in  equity,  the  general  rule  being  that  length  of  time 
shall  have  the  same  effect  on  equitable  as  on  legal  titles. 
Bond  V.  Hopkins  {d),  Hovenden  v.  Lord  Annesley  (e), 
&mith  v.  Clay  (f).  Underwood  v.  Lord  Courtffwn,  (g) 

(fl)  1  Cox,  143,  (b)  4  Bro.  C.  C.  125. 

(c)  2  Mer.  S53.    See  App«  No.  ] .  {d)  I  Sch,  4>  Lef,  428* 

(e)  2  Sch.  4*  Lef.  637.  (/)  Amb.  645.     3  Bro,  C\  C.  659.  f>. 
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It  IS  said  that  this  length  of  possession,  clothed  with 
the  receipt  of  the  rents  and  profits,  which,  as  Lord 
Hardmcke  says  in  Casbome  v.  Scarfe  (a),  is  the  highest 
instance  of  an  equitable  seizin,  is  of  no  avail,  because 
the  estate  was  equitable ;  and  there  could,  therefore,  be 
no  disseizin.  One  reason  assigned  by  Sir  W.  Grant  for 
the  position,  that  the  equitable  ownership  cannot  be  the 
subject  of  disseizin,  is,  that  "  the  disseizin  must  be  of 
the  entire  estate,  and  not  of  a  limited  and  partial  interest 
in  it/'  But  surely  in  the  contemplation  of  a  court  of 
equity  the  trust  is  the  entire  estate,  and  cannot  be 
reasoned  on  as  a  partial  interest  His  Honour  then 
dtes  from  Hopkins  v.  Hopkins  a  passage  which  appears 
io  have  been  erroneously  reported,  on  a  material  point ; 
Lord  Hardwicke  having  said,  not  "  that  in  a  bare  trust 
no  estate  can  be  gained  by  disseizin,  abatement,  or  in* 
trusion,  whilst  the  trust  continues,**  but  that  no  estate 
can  be  so  acquired,  *a)hilst  the  trustee  continues  in  pos* 
tession  of  the  land.  (J)     But  it  is  not  very  material  to 

this 

(fl)  1  Atk.  606.    Vide  App.  No.  2. 

(b)  A  note  of  this  case  was  read  by  Mr.  Pepys  from  a  MS. 
in  his  possession,  containing  the  judgment  of  Lord  Hard' 
ivicke,  in  his  own  hand-writing.  Having  been  favoured  by 
Mr.  Pepys  with  the  MS.,  the  editors  are  enabled  to  insert  the 
following  extract ;  the  remaining  part  does  not  differ  materi- 
ally from  the  report  in  Atkins :  — 

''  My  second  reason  was,  that  to  allow  of  this  will  not 
affect  or  restrain  any  rightful  power  of  alienation  in  the 
cestuique  trust,  which  the  lavtr  allows  to  the  owner  of  a  legal 
estate,  and  consequently  will  not  lead  to  a  perpetuity.  If 
this  were  otherwise,  it  would  create  a  very  considerable  ob- 
jectioti  indeed. 

"  Before  the  statute  27  if.  8.  the  judges  and  sages  of  the 
common  law  gave  uses  very  hard  names  — '  product  of 
fraud,*  and  *  subversive  of  the  rules  of  real  property.'  To 
remedy  these  evils,  the  statute  was  made  to  execute  and 
bring  the  estate  to  the  use ;  that  after  the  statute  the  cestui* 
que  ufie  might  be  seized  of  the  estate  at  larr^  id  like  manner, 

as 
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this  catlet  nrheth^f  the  doctrine  of  disj^izin  dOes  bt  ddes 
dot  Apply  to  equitable  interMts ;  for  it  is  liot  necessafj^, 


Uib. 


::x. 


as  before  the  statute^  he  was  of  the  use  in  equity.  This  the 
Judgiss  professed  to  adhere  to ;  but  notwithstanding  that,  tlie 
necessities  of  miUikiiid,  and  the  reasdndble  decisions  of  fktiii- 
lies  to  make  use  of  their  estates,  compelled  them,  in  a  little 
while^  to  give  way  to  such  limitations  of  uses  as  cduld  by  no 
means  be  admitted  of  a  common-law  fee.  Future  contingent 
uses,  springing  uses,  executory  devises,  all  foreign  to  the 
notionB  of  the  common  la^,  were  now  let  in  by  construction  of 
the  Judges  themselves.  But  still  they  adhered  to  the  ddcttiiife 
that  there  cdtdd  be  ho  such  thihg  fls  Ah  tise  upon  an  use ;  bttt 
wherever  the  first  use  was  declared  to  toy  person,  ther^  it 
was  executed,  aiid  might  vest  fbr  that  estate.  Therefbre>  if 
a  man  limited  lands  to  A,  and  his  heirs,  to  the  use  of  B,  and 
his  heirs,  in  trust  for  and  to  the  use  of  C  and  his  heirs,  the 
use  was  executed  in  B. ;  £.  had  the  estate  by  the  statute, 
and  Ci  could  take  nothing. 

<'  Of  this  cdnstructioti  courts  of  ef^uity  laid  hold^  and  Sltid, 
however,  the  intention  of  the  party  was  to  be  supported  ;  it 
was  plain,  B,  was  designed  to  take  no  benefit  to  himself;  the 
conscience  of  B*  was  affected,  and  it  was  still  a  thist  in 
equity  to  be  elcecuted  by  subpoena.  To  this  the  reason  t£ 
mankind  assented^  and  it  htts  stodd  ever  since.  So  tUat  a 
statute  thus  solemnly  and  pompously  introduced,  has^  by 
this  striet  construction j  to  avoid  to  use  upon  an  use,  be^fi 
reduced  to  have  no  other  effect  but  to  add  two  or  tfared 
words  at  most  td  a  conveyance. 

"  'Tis  true  this  eould  not  have  been  endured,  if  courts  ff£ 
equity  had  not  in  general  allowed  these  trust  estates  to  have 
the  same  consequences  in  point  of  property,  with  legal 
estates,  and  given  the  owner  of  the  trust  in  equity  the  lik€ 
power  of  alienation  over  the  trust  estate  that  he  would  have 
had  over  the  use,  if  it  had  been  an  use  executed  by  th^ 
statute.  Therefore  tenant  in  tail  of  a  trust  may  bar  the  is^a 
by  fine.  Tenant  in  tail  of  a  trust,  with  remainders  over',  nffff 
dock  those  remainders  by  Common  recovery ;  nay^  sdme  httf^^ 
gone  further,  and  said,  by  bargain  tod  sale  eixrolled.  Att 
these  are  oomraon  assurances,  and  righifid  m<Mles  of  cdM^ 
Teyancing« 
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as  His  Honour  appears  to  have  conceived,  that,  in  order 
to  give  efiect  to  the  statute  of  limitations,  any  estate 
should  have  been  gained.  The  statute  operates  upon 
adverse  possession,  and  it  is  not  necessary  to  enquire 
whether  the  adverse  possession  commenced  with  a  dis- 
seizin. In  copyholds  there  can  be  no  disseizin,  but  the 
statute  of  limitations  does  not  the  less  apply  to  them. 


But  it  is  said  that  our  possessicm  was  not  adverse ; 
that  the  legal  estate  was  in  the  mortgagee,  and  the  pos- 
session of  the  mortgagor  is  the  possession  of  the  mort- 
gagee. It  is  true  that,  as  between  the  mortgagor  and 
nKNrtgagee,  the  possession  cannot  be  adverse;  but  it  does 
not  fi)Uow  that  a  third  person  can  come  in  and  claim  the 
b^iefit  of  that  principle.  If  it  were  so,  the  same  reason- 
ing would  84pply  to  the  e£^  of  a  fine  and  ncmdaim, 
which  d^)ends  equally  upon  adverse  possessiooy  and  as 
to  which  the  rule  is,  that  where  the  equity  charges  the 
land  only  the  fine  bars ;  but  where  it  charges  the  per- 


*^  But  it  has  nevor  yet  been  allowed  that,  m  a  trust  estate, 
the  like  estate  may  be  gained  or  transferred  by  wroog,  as 
Bsight  be  by  the  commoa  law  o£  the  legal  estate.  Ther^^»^^ 
upon,  a  trust  in  equity,  no  estate  can  be  gained  by  disseizin^ 
abatement,  or  tntnision.  It  is  true  there  may  be  a  disseizin^ 
abatement,  or  intrusion  upon  the  trustee,  but  that  b  as  it 
affi^rts  and  binds  the  legal  estate  ;  but  of  the  mere  trust  or 
equitable  interest,  there  can  be  no  such  thing  whikt  the 
trustee  continues  in  possession  of  the  land. 

^  To  apply  these  instances  to  this  case  ;  the  destruction 
of  contingent  remainders,  by  the  act  of  the  tenant  for  !if^^ 
is  considered  in  law  the  wrong  without  a  remedy  :  the  law* 
books  call  it  a  tortious  act.  Now  if  equity  has  nerer  yet 
aufered  any  other  of  the  wrongful  acts  above^-mentiooed,  or 
aiy  thing  strnthtf  to  them  to  gain  or  traosfin^  an  estate,  whilst 
the  trustees  contittued  in  poasessioiu  what  reason  can  be 
gjbren  why  this  abouid  take  places  or  why  the  court  should 
to  [iMairfa  this  power  to  the  cestuiqae  tnuit  for  UBi^ 
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sou  only  in  respect  of  the  land,  the  fine  does  not  bar.  (a) 
If  a  mortgagor  in  possession,  P^y^g  interest,  levies  a  fine, 
it  has  no  operation  as  against  the  mortgagee :  Freeman 
V.  Barnes  (6) ;  but  against  other  persons  the  mortgagor 
will  have  the  benefit  of  it.  The  case  of  Penvill  v. 
Lusccfmb  (c),  where  the  question  was,  whether  there 
should  be  a  possessio  fratris  of  an  equity  of  redemption, 
bears  closely  on  this  point.  The  mortgagee  was  in  pos- 
session, and  Sir  J.  Jekyll  held,  that  the  elder  brother, 
the  son  of  the  mortgagor,  not  having  received  the  rents 
and  profits,  or  filed  a  bill  against  tlie  mortgagee,  had 
never  obtained  that  constructive  possession  of  the  equity 
of  redemption,  which  was  necessary  to  entitle  the  sister 
to  inherit  it  He  considered  the  possession  adverse  to 
the  mortgagor's  heir,  while  he  was  out  of  the  enjoyment 
So  in  the  case  put  by  Lord  Redesdale,  in  Hovenden  v. 
Lord  Annesley  {d)y  of  a  tenant  disavowing  his  landlord's 
tide  and  attorning  to  another ;  if  the  landlord,  being 
apprised  of  it,  acquiesces,  the  possession  of  his  tenant 
becomes  adverse,  and  the  statute  of  limitations  will  run 
against  him. 
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A  distinction  was  taken  by  Sir  William  Grants  that 
though  an  equity  may  be  barred,  it  cannot  be  transfer- 
red, {e)  This  we  may  safely  admit :  it  is  sufficient  for  the 
defendant,  if  the  Court  decides  that  Mrs.  Damer^s  title  is 
extinguished.  It  is  not  necessary  to  decide  whether 
Lord  Clinton  is  entitled.  He  will  succeed  not  by  the 
strength  of  his  own  title  but  by  the  weakness  of  the 
plaintiff's;  not  because  he  has  been  in  possession  for 
twen^  years,  but  because  during  that  time  she  has  beea 
out  of  possession. 


{a)  See  Mitf.  PL  205. 
(c)  Mosdy,  72.  122. 
Book,  App.  No.  J. 


(b)  1  Lev.  272.     1  Venir,  80. 
See  this  case  stated  from  the  Register's 


C  3 
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The  case  of  Harmood  v.  Oglander  (a\  cited  in  Hii^ 
Hpaour^s  judgment,  was  not  decided  upon  the  point 
alluded  to;  and  it  was  besides  a  case  of  tenants  in  com* 
raon,  between  whom  the  statute  does  not  i^ply  without 
^  nctual  ouster.  The  case  of  Lasiey  t.  Lawfey  {b) 
is  vefy  imperfectly  rqxurted;  and  it  does  not  iippear 
fyom  what  part  of  the  statement  His  Honour  ccdlected, 
that  the  biU  was  filed  fourteen  years  after  the  death  of 
Lady  Lawley :  but  it  seems  probable  that  she  was 
oonsiderec}  to  haFe  received  the  roits  as  the  agent  of 
th^  trustees,  and  therefore  to  stand  herself  in  the  cha- 
nurtef  of  trustee*  If  that  were  not  the  case,  the  trustees 
Bjipst  have  been  the  principal  defendants;  but  it  does 
not  appear  that  they  were  even  parties. 


ie  V.  Beadskam  (^  is  a  case  veiy  similar  tp  the 
present.  A  persosi  who  had  contracted  to  purchase  a 
Gc^yhold  estate  deyised  it ;  but  the  devisee  not  knowing 
that  the  estfite  passed  suffer^  the  heir  to  be  admitted, 
an4  did  not  dain^  till  i^fier  twenty  yearsai  whea  the 
Court  held  that  he  was  barred.  The  l^al  estate  was 
there  outstanding  in  the  vendor,  but  it  was  held,  that 
the  owner  of  ^e  equitable  interest  was  barred  by  the 
adverse  possession*  Lffford  v.  Coward  (c),  and  Pcn-^ 
rose  V.  Trdawney  {e)j  are  instances  of  equitable  inter-^ 
ference,  in  &vour  of  titles  resting  on  long  possession 
only. 


The  consequences  of  the  doctrine,  that  has  been 
advanced  in  this  case^  must  not  be  forgotten.  It  ht^ 
tUl  now  been  the  rule  to  compel,  a  purchaser  to  take  ai;^ 
estate,   where  a  clear  title  is  deduced  for  sixXj  y^n^ 


.  (a)  6  Va.  199.    a  y€i,  106.  (b)  9  Mod.  32. 

(c)\Ck.Ca.59.    ^  (d)  2 Ck. 09.150,     1  Tmi.  19i. 

(t)  1  F€m*l9S. 

That 
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That  rule  must  be  abandoned ;  for  it  may  happen  that 
the  estate  is  subject  to  a  subsisting  mortgage,  made  a 
hundred  years  ago.  A  claim  may  then  ,be  made  upon 
a  question  of  title,  originating  at  any  time  within  the 
century :  the  claimant  will  say,  you  have  acknowledged 
the  mortgagee,  you  are  therefore  only  his  tenant  at 
will:  he  can  turn  you  out  of  possession;  I  can  then 
call  on  him  to  let  me  in  to  redeem,  and  possess  myself 
of  the  estate  in  spite  of  the  statutes  of  limitations.  The 
same  reasoning  that  applies  to  100  years  applies 
equally  to  500  or  1000;  no  length  of  time  will  afford 
security.  Nor  is  it  only  when  there  are  mortages  that 
this  will  be  done;  the  same  danger  will  result  from 
every  term.  There  has  been  a  late  decision  {a)  in 
favour  of  presuming  surrenders  of  terms,  which,  however, 
is  in  a  train  for  being  reviewed;  and  it  is  understood  to 
be  the  opinion  of  some  of  the  highest  judicial  authori- 
ties, that  it  was  an  inadvertent  one.  But  in  general,  a 
term  that  has  been  assigned  to  attend  the  inheritance 
is  considered  as  subsisting  to  all  intents  and  purposes : 
it  must  be  made  use  of  in  ejectment,  and  the  trustee  of 
it  is  the  person  who  has  the  legal  title  to  the  possession 
of  the  estate.  Then,  who  is  he  trustee  for?  He  holds 
it  to  protect  the  inheritance,  and  he  is  therefore  trustee 
for  the  rightful  owner  of  the  inheritance :  he  must  use 
the  term  for  his  benefit ;  and  then  the  rightful  owner, 
though  he  may  have  been  barred  at  law  by  100  years' 
adverse  possession,  may  call  upon  the  trustee  for  an 
assignment. 


1820. 


Marqub 
Cholmon* 

DELEY 

Lord 

CuVTOVp 


It  may,  perhaps,  be  sdd  in  answer,  that  you  may 
obviate  the  danger  by  having  the  term  assigned  to  a 
trustee  for  yourself.  But  this  will  only  render  your  con- 
dition worse.    The  trustee  holds  for  the  rightful  owner : 


(a)  Doe  T.  Hilder,  2  Barn.  ^  Aid.  782. 

C  4 


he 
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he  cannot  assign  to  any  other ;  or  if  he  does,  it  is  a  breach 
of  trust,  of  which  the  assignment  carries  notice,  and  the 
person  to  whom  it  is  assigned  takes  it  subject  to  the 
same  trusts  that  attached  on  it  before.  It  is  equally 
open  to  the  claim  of  the  rightful  owner,  and,  perhaps, 
you  may  then  have  recourse  to  the  doctrine  of  presump- 
tion. But  there  you  are  stopped ;  for  the  assignment  is 
an  acknowledgment  of  the  subsistence  of  the  term,  and 
prevents  the  presumption  of  a  surrender. .  In  Doe  v. 
Scott  (a),  a  surrender  would  have  been  presumed,  but  that 
the  term  had  been  lately  assigned.  A  purchaser,  whose 
conveyancer  finds  that  there  is  an  old  term  outstanding, 
is  advised  to  have  it  assigned  for  the  protection  of  his 
title.  But  he  finds,  when  it  is  done,  that  instead  of 
affi>rding  protection  it  destroys  his  security:  by  the 
assignment  he  sets  up  the  term,  and  enables  the  rightfiil 
owner  to  make  use  of  it  in  ejectment  against  himself. 
Before  the  assignment  the  adverse  title  may  have  been 
barred  by  time;  but  the  assignment  revives  it;  the 
claimant  is  entitled  to  the  benefit  of  the  term ;  you  can- 
not say  that  it  is  surrendered ;  and  your  adversary  uses 
as  a  sword  against  you,  what  was  intended  as  a  shield 
for  your  protection. 


Every  question,  every  claim  of  title  from  the  origin 
of  the  term  is  let  in,  and  facility  given  for  the  assertion 
of  it;  and  hence  it  will  be  more  dangerous,  in  propor- 
tion as  it  is  more  ancient,  as  it  will  open  the  door  to  a 
greater  number  of  dormant  questions. 

Such  are  the  consequences  of  this  doctrine.  A  pur- 
chaser must  be  informed,  that  an  outstanding  term,  in- 
stead of  being  a  protection,  is  most  dangerous  to  his 
title.   He  will  be  placed  in  this  dilemma :  if  he  takes  it, 


(a)  1 1  Ea^,  478, 


he 
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he  takes  it  subject  to  the  former  trusts ;  if  he  does  not, 
he  leaves  it  for  any  other  claimant  of  the  estate  to  get 
possession  of.  The  title  to  every  estate,  that  is  subject 
to  an  attendant  term,  will  be  put  at  hazard ;  and  when 
we  consider  that  the  greatest  part  of  the  landed  pro- 
perty  is  held  in  that  manner,  we  cannot  be  surprised 
at  the  general  alarm  occasioned  by  this  decision. 


1820. 
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The  deeds  o(  November^  1811,  afterwards  convey  the 
mortgaged  premises  to  Mr.  Drake^  subject  to  the  like 
equity  of  redemption  that  they  were  then  liable  to  under 
the  deed  of  1785.  {a)  These  deeds  merely  operate  as  a 
transfer  of  a  mortgage ;  the  conveyance  must,  therefore^ 
be  made  subject  to  the  subsisting  equity  of  redemption,  for 
no  prudent  mortgagee  will  assign  in  any  other  manner. 
It  is  in  the  form  usual  in  transfers  of  mortgages,  and  is 
not,  therefore,  an  acknowledgment  of  the  adverse  dtle^ 
but  a  declaration  that  ^Drake  is  to  hold  with  the  same 
notice,  and  subject  to  the  same  equities  as  before.  It  is 
also  to  be  remarked,  that  this  is  only  an  assignment  of  the 
mortgage  ;  but  the  equity  of  redemption  and  the  mort- 
gage are  distinct  estates ;  and  though  there  is  a  connec- 
tion between  them,  yet  the  respective  titles  may  be  de- 


(a)  See  2  Mer.  182.  The  equity  of  redemption  was  reserved 
in  the  following  words : — **  Subject,  nevertheless,  to  the  same 
or  the  like  benefit  and  equity  of  redemption,  on  payment  of  the 
said  principal  sum  of  20,000/.,  and  the  interest  henceforth 
to  grow  due  for  the  same,  as  the  said  manors,  &c.  are  now 
held  by  the  said  E.  H,  Ball,  Thomas  CouitSy  Edmund  Art' 
irobtUy  and  Coutts  Trotter,  or  any  or  either  of  them,  under 
and  by  virtue  of  the  said  hereinbefore  in  part  recited  in- 
dentures of  lease  and  release,  bearing  date  respectively  on  or 
about  the  4th  and  6th  day  of  ^une,  1785,  except  so  far  as 
the  right  to  the  said  sum  of  20,000/.  is  altered  or  varied 
hereby.*'  His  Honour,  in  the  course  of  the  argument,  sug- 
gested to  the  counsel  the  consideration  of  the  form  of  this 
clause. 

4uced 
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duced  in  perfectly  different  ways.  The  manner  in  which 
the  mortgagee  deals  with  his  estate,  cannot,  therefore, 
al^t  the  equity  of  redemption.  It  could  not  affect 
Lord  Clintori^  title,  as  it  did  not  deprive  his  possession 
of  the  quality  of  being  adverse  to  Mrs.  Darner.  Even 
if  it  was  a  recognition  of  the  deed  of  1785,  it  does  not 
follow  that  it  is  a  recognition  of  the  title  of  Mrs.  Darner, 
Lord  Clinton  always  held  under  what  he  conceived  to 
be  the  true  construction  of  that  deed.  His  possession, 
iS|  therefore,  adverse  to  Mrs.  Darner^  who  claims  under 
an  opposite  construction ;  and  it  is  not  the  less  adverse, 
because  he  recognizes  that  deed  as  the  origin  of  his  title. 


IV.  The  bill  contains  an  allegation  that  the  title  to 
the  estates  in  question  being  doubtful,  the  plaintiffs 
have  agreed  to  divide  them.  This  statement  admits  of 
two  views,  either  it  is,  or  it  is  not  uncertain  which  of  them 
13  entitled.  If  the  former  be  the  case,  we  are  involved 
in  the  additional  difficulty  of  meeting  two  plaintifis, 
claiming  in  the  distinct  characters  of  devisee  and  heir 
M  law.  Their  cases  are  different,  and  they  ought  not 
to  have  been  joined,  so  as  to  prevent  us  from  making 
distinct  defences.  But  the  fact  is^  that  there  was  no 
such  uncertainty,  and  Lord  Cholmondelei/s  only  claim 
springs  from  that  which  is  stated  to  be  an  agreement  to 
sue  jointly,  on  a  supposed  title  to  an  estate,  of  which 
they  have  both  been  out  of  possession  for  more  than 
twenty  years ;  what  agreement  there  may  be  as  to  the 
costs  of  the  suit  is  not  known  to  us,  but  it  is  clear,  that 
whatever  interest  Lord  Cholmondeley  has  is  derived 
from  a  purchase,  under  circumstances  laying  it  open  to 
the  objection  of  champerty. 


The  earlier  law  on  this  subject  is  to  be  found  in 
a/ii5/.207,  208.  562.,  Vin.  Ab.  Maintenance^  B.  pi.  5., 
Bloc.  Camm.  voLiv.  p.  135.,    and    Hawk.  P.  C  235. 

The 
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The  last  and  principal  statute  13  that  of  Henry  the 
Eighth  (a\  which,  fis  expounded  in  Partridge  v. 
Sirange  {b),  applies,  whenever  the  person  parting  with 
his  right  has  been  out  of  possession  for  a  year,  whether 
his  supposed  title  b$  good  or  bad*  See  al^o  Slyright  v. 
Page,  (c)  Th©  third  section  particularly  notices  suits 
in  Chancery,  and  the  doctrine  has  been  adverted  to^ 
and  fully  recognised  as  applicable  to  suits  in  all  Courts* 
in  WaUis  v.  Duke  of  Portland  (d),  PaweU  Y,  Kncfwler  (^), 
Wood  V.  JDamkes  (/),  and  Hitchim  v,  Lander^  {g)  It 
can,  therefore,  make  no  difference  whether  the  sup- 
posed title,  that  is  made  the  subject  pf  contract,  be  l^al 
or  equitably.  The  suit  resting  on  an  illegal  contract, 
ought  not  to  be  entertained;  but  at  lea^t  Lord  Cholm 
numdefe^s  name  must  be  struck  out  of  the  billy  99  baviog 
no  interest  in  the  aiulgect  matter^ 


1820« 


Marquif 
CaoutoK* 

DELXY 

Lord 


V,  In  addition  to  these  arguments,  it  was  contended 
on  behalf  of  the  representatives  of  Sir  Zr*  PaUc^  that 
their  case  ^tood  in  a  more  &vourable  situation  than  that 
of  JJord  CUnltcm*  It  iai  a  cleai*  proposition,  that  one  wh^ 
is  instrumental  in  representing  a  tide  to  be  good,  or  in 
doing  any  act  by  which  another  is  induced  to  ad- 
vance money  on  an  estate,  cannot  afterwards  set  up  an 
adverse  claihi  to  that  estate;  the  party  advancing  the 
money,  has  an  equity  against  him  who  makes  the  r^re-^ 
sentation.  The  deed  of  1 19^  is  said  to  have  been  only 
a  partial  confirmation ;  and  suj^pose  that  to  be  the  case, 
as  &r  as  Ixurd  Clinton  is  concerned,  yet  the  same  deed 
may  have  a  different  effect  between  different  parties.  It 
recites  that  Lord  Clinton  was  the  heir  at  law  of  Samuel 
BoUe^  and  that  ^^  the  said  manors,  &c.  did,  on  the 
deeease  of  the  said  George  late  Earl  of  Orford^  come  to 


(a)  Z2H,S,  C.9. 
\d)  3  Vet.  494 
(g)  Coop.  34, 


(b)  Plowdeny  88. 
{e)  2  Atk.  224. 


(c)  1  Leon.  166. 
(/)  18  Ves.120. 

and 


28 


CASES  IN  CHANCERY- 


1820. 


Marquis 
Cholmon- 

DSLEY 

V, 

•  Lord 

CUNTOK. 


and  vest  in  the  said  R.  G.  W.  Lord  ClintonJ*  It  men- 
tions, that  the  preceding  settlement,  which  it  confirms, 
was  executed  with  the  view  of  raising  money.  It  is  for 
the  purpose  of  procuring  persons  to  advance  money 
that  it  is  made ;  and  these  persons  could  only  consider 
it  as  an  abandonment  of  all  claim  on  the  part  of  Lord 
Orfard.  It  was  a  solemn  recognition  of  the  title  of 
Lord  Clinton,  and  was  intended  to  go  out  to  the  world, 
as  a  declaration  that  the  estate  was  his.  Can  Lord 
Orfard  afterwards  assert  a  title  against  those  who  have 
I&tened  to  his  representations  ?  If  he  executed  it  under 
a  mistake,  the  Court  might  allow  him,  as  against  Lord 
Clinton,  to  retrace  his  steps ;  but  it  will  say  to  him, 
that  it  cannot  correct  his  mistake  against  innocent  per- 
sons, who  were  deceived  by  seeing  the  words  "  grant, 
confirm,  and  release,"  under  his  hand  and  seal. 


We,  therefore,  submit,  that  the  utmost  that  can  be 
done  against  the  mortgagees,  is  to  prevent  either  party 
from  setting  up  the  legal  estate  vested  in  Drake,  and 
then  to  permit  the  question,  whether  the  efiect  of  the 
operative  part  of  the  deed  of  confirmation  is  absolute 
or  partial  only,  to  be  decided  at  law.  This  deed 
conveys  the  estates  to  the  uses  of  Lord  ClintotCs  settle- 
ment, ^^  in  the  same  manner  as  if  the  said  indentures  of 
the  6th  dijune,  1785,  had  not  been  made  ;  and  to  and 
for  no  other  use,  intent,  or  purpose  whatsoever."  It 
has  been  argued,  that  the  latter  words,  ^^  and  to  and 
for  no  other  use,  &c."  qualify  the  effect  of  the  former ; 
but  they  are  meant  to  refer  to  the  uses  of  the  settle- 
ment: the  meaning  is  to  convey  to  the  uses  of  the  settle- 
ment, and  no  other  uses,  notwithstanding  the  deed  of 
1785;  and  in  reading,  the  Court  will  place  the  stops 
80  as  to  give  efiect  to  the  meaning.    Doe  v.  Martin,  (a) 


(fl)  4  r.  R.  6$. 
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Mr.  Butler,  for  the  Defendant  Lord  Clinton. 

In  considering  the  first  question  which  has  been 
made  in  this  cause,  much  must  depend  on  the  meaning 
of  the  word  "  heirs :"  there  are  three  interpretations 
which  the  law  puts  upon  that  word.  1.  When  it  is 
used  in  a  limitation  to  the  heir  of  a  person  taking 
under  the  same  deed  a  previous  estate  of  freehold,  it 
then  enlarges  that  estate  into  an  estate  of  inheritance. 
2.  When  the  limitation  is  to  the  heirs  of  a  deceased 
person,  it  then  gives  either  a  vested  or  a  contingent 
remainder,  as  best  suits  the  intention  of  the  settlor. 
8.  The  only  other  meaning  of  the  word  "  heirs,"  is  when 
it  is  used  in  a  limitation  to  the  heirs  of  a  person  in 
existence,  to  whom  no  estate  of  freehold  is  previously 
given;  it  then  certainly  confers  a  contingent  remainder. 
The  present  is  a  case  of  the  second  class.  On  the 
part  of  the  Plaintiffi  it  is  contended,  that  the  limit- 
ation conferred  a  vested  estate  on  the  person  who  was 
then  the  right  heir  of  Samuel  Bolle,  which  person  was 
then  George  Lord  Orford  himself.  On  the  part  of  the 
Defendants  it  is  contended,  that  it  gave  a  contingent 
interest  to  the  person  who,  when  the  united  line  of  the 
BoUes  and  Walpoles  should  fail,  would  be  the  right  heir 
of  Santuel  BoUe. 
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The  first  objection  to  the  construction  of  the  plain* 
tiffi  is,  that  it  sins  against  one  of  the  most  important 
and  best  settled  rules  of  construction,  viz.  that,  in  the 
interpretation  of  deeds,  that  construction  is  to  be  adopt- 
ed, which  gives  effect  to  every  part  of  the  instrument, 
and  that  construction  rejected,  which  takes  away  the 
effect  of  any  part  of  il.  Shep.  Touch.  87.  1  P.  Wms. 
457.  Their  construction  makes  not  only  the  two  limit- 
ations 
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ations  to  such  uses  as  Lord  Orford  should  appoint,  and 
in  default  of  appointment  to  the  right  heirs,  perfectly  use- 
less, but  renders  the  whole  deed  a  nullity.  Lord  Orford, 
having  by  the  recovery  and  deed  of  June  acquired  the 
fee^simple,  might  dispose  of  the  estate  a^  he  thought 
proper;  and  if  he  did  not,  it  would  have  descended  first 
to  his  linelJ,  and  then  to  his  coDateral  heirs.  Then 
what  did  the  deed  of  August  achieve  ?  By  the  powers 
of  revocation  and  new  appointment.  Lord  Orford  might 
appoint  the  estate  to  such  persons  as  he  thought  proper ; 
and  if  he  made  no  such  appointment,  it  would  descend  to 
his  lineal,  and  then  to  his  collateral  heirs.  This  is  nei- 
ther more  nor  less  than  had  been  done  by  the  deed  of 
the  preceding  June.  It  is  possible  that  some  very  nice, 
refined,  and  theoretic  distinctions  might  be  pointed  out, 
but  still  what  practical^  what  substantial  purpose  could 
be  answered  by  the  deed  of  Augustj  that  was  not  al- 
ready answered  by  the  deed  ofjune  f 


Thus  iar  we  get  without  entering  into  the  minutiae  of 
the  deed  ^  but,  if  we  proceed  to  the  particulars,  we  shall 
find  the  argument  equally  strong.  In  the  description  of 
the  parties.  Lord  Orford  barely  mentions  his  paternal 
heirship  3  he  just  names  his  fiither ;  but,  when  he  de- 
scribes his  maternal  heirship,  he  ascends  to  his  great- 
great-grandfather  ;  and  it  is  somewhat  remarkable,  that 
he  wholly  forgets  to  mention  his  illustrious  gi*andfather. 
Sir  Robert  Walpolej  at  that  time  a  very  prominent  figure 
in  the  mind  of  every  Englishman  of  birth  and  fortune, 
and  certainly  the  most  prominent  figure  in  the  mind  of 
every  member  of  the  Walpole  family,  of  which  he  was 
the  founder.  This  shews  how  little  he  thought  of  the 
paternal  line.  He  then  recites  his  object;  and  one  can- 
not hear^  without  stirprize,  that  there  has  been  a  doubt 
of  the  meaning  of  a  recital  that  is  so  dear.  It  mentions 
HeiaX  he  became  tenant  in  tail  of  the  premises  i  then  re- 
cites 
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cites  the  indenture  of  bargain  and  sale^  and  the  recoverie% 
and  then  states  his  wish,  "  that  the  said  premises  should 
continue  and  remain  m  the  fiunily  and  blood  of  the  said 
Samuel  Bolle.*'  No  recital  could  have  been  framed  ex- 
pressing Ale  intention  in  clearer  language  than  is  done 
in  these  few  lines. 
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The  operative  part  is  introduced  by  words  expressive 
of  the  same  intention ;  and  it  is  beyond  a  doubt,  that 
Lord  Orfbrd  considered,  that  the  persons  whom  he  de^ 
scribes  m  the  limitation  as  the  right  heirs  of  Samuel 
UoUe,  were  the  same  persons  as  those  whom  he  had 
mentioned  in  the  recital,  and  in  the  commencement  of 
the  operative  part. 

In  Parkkurst  v.  Smith  {a\  Lord  C.  J.  JViUes  lays 
down  the  following  rules  of  construction:  —  "  It  is 
said  in  our  books,  that  the  construction  of  deeds  ought 
to  be  favourable,  and  as  near  to  the  apparent  intent  of 
the  parties  as  possibly  may  be,  and  as  the  law  will  per* 
mit.  That  too  much  regard  is  not  to  be  paid  to  the 
natural  and  proper  significations  of  words  and  senteiiCdS^ 
to  prevent  the  simple  intention  of  the  parties  from  taking 
efiect ;  for  that  the  law  is  not  nice  in  grants,  and  there^ 
fore  It  doth  often  transpose  words"  (this  expression  is 
deserving  of  particular  attention)  "  contrary  to  their 
order,  to  bring  them  to  the  intent  of  the  parties.  On 
the  foundation  of  these  rules,"  he  adds,  "  whenever  it  is 
necessary  to  give  an  opinion  upon  the  doubtful  words 
of  a  deed,  the  first  thing  we  ought  to  enquire  into,  is, 
what  was  the  intention  of  the  parties.  If  the  intent  be 
as  doubtful  as  the  words,  it  will  be  of  no  assistance  at 
all;  but  if  the  intent  of  the  parties  is  plain  and  clear,  we 
ought,  if  possible,  to  put  such  a  construction  on  the 


{d)  WfUeii  tH* 
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doubtful  words  of  a  deed  as  will  best  answer  the  inten- 
tion of  the  parties,  and  reject  that  construction  which 
will  manifestly  tend  to  overturn  and  destroy  it." 

Arguing  from  these  rules,  let  us  suppose  that,  after 
the  limitation  in  question,  these  words  had  been  sub- 
joined, "  Thereby  meaning  and  intending  the  then  right 
heirs  of  the  said  Samuel  RoUe .-"  the  superadded  words 
must  then  have  governed  the  construction*.  But  this 
certainly  is  not  the  present  case.  Then  let  us  suppose, 
that  in  the  recital,  after  expressing  His  Lordship's  wish 
to  settle  the  estate  upon  the  person  who,  at  the  time  of 
the  expiration  of  the  previous  uses,  should  be  the  heir 
of  Samuel  RoUe^  a  clause  had  been  added,  declaring 
"  that  the  words  in  the  last  limitation  should  be  con- 
strued accordingly."  Would  not  the  words  in  this 
clause  have  applied  so  directly  to  those  used  in  the  ulti- 
mate limitation,  as  to  have  obliged  the  Court  to  consider 
them  as  incorporated  into  that  limitation  ?  Still,  however, 
these  words  are  not  actually  used.  Then  let  us  make  a 
nearer  approach  to  them,  and  suppose  that  the  words  of 
the  recital,  and  the  words  introducing  the  operative 
part,  and  describing  the  consideration,  inducement,  and 
object  of  it,  had  been  added  to  the  ultimate  limitation, 
would  they  not  have  controuled  the  words  of  the  limit- 
ation, and  have  caused  it  to  be  construed  accordingly  ? 
Here  we  nearly  reach  the  present  case ;  for  supposing 
the  words  to  be  left  in  the  place  where  they  now  stand, 
and  the  deed  to  contain  a  plain  and  express  clause,  sig- 
nifying it  to  be  the  intention  of  Lord  Orfoi'd^  that  the 
words  in  the  limitation  should  be  construed  in  such  a 
manner  as  would  give  effect  to  the  avowed  object  of  His 
Lordship,  appearing  by  the  recital,  and  the  words  at  the 
commencement  of  the  operative  part  of  the  deed,  would 
not  such  a  clause  have  given  to  the  ultimate  limitation 
the  construction  coDtended    for   by  the  Defendants  ? 

Then 


CASES  IN  CHANCERY. 


SS 


Then  is  not  such  a  clause  implied?  Whenever  a  tes- 
tator or  settlor  declares  an  intention  that  his  estate  shall 
go  in  a  particular  manner,  must  he  not  always  be  under- 
stood to  declare  an  intention,  that  his  words  shall  be 
construed  in  the  manner  which  will  give  that  intention 
effect 
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In  Brawn  v.  Barkham  (a),  Lord  Chancellor  C(mper 
puts  tlie  case  of  a  man,  who  has  lands  at  common  law 
and  in  Borough-English  or   Gavelkind,   devising  the 
fonner  to  his  heirs  in  Gavelkind  or  Borough-English, 
the  latter  words  will  controuLthe  word  heirs;  and  he 
says,  *^  It  is  most  certainly  a  good  devise  to  the  youngest 
son  in  the  one  case,  or  to  all  the  sons  in  the  ottier." 
Now  %  in  either  of  the  cases   propounded  by  Lord 
Cawpety  the  framer  of  the  deed  had  expressed  an  in- 
tention, that  the  estate  should  go  to  the  heirs  in  Gavel- 
kind or  Borough-English,  and  that  the  word  <<  heirs'' 
m  the  limitation  should  be  construed  accordingly,  such 
a  plain  declaration  must  have  given  to  the  word  the  in- 
tended construction.     In  the  present  case,  if  any  one  of 
the  expressions  alluded  to,  either  in  tlie  recital  or  in  the 
introduction  to  the  operative  part,  had  been  superadded 
to  the  words  ^*  right  heirs  of  Samuel  RoU^*  in  the  last 
limitation,  the  construction  must  have  been  that  con- 
tended for  by  Lord  Clinton ;  as  it  is,  those  expressions 
must  be  considered  as  if  they  were  brought  down  to  the 
limitation,  and  the  limitation  must  be  construed  as  if 
those  words  formed  a  part  of  it 

The  argument  is  fortified  by  considering  the  expres- 
sions which  introduce  the  different  limitations.  After 
the  first  limitation  to  George  Earl  of  Orford  for  life 
foUow  the  words,  "  and  after  his  decease."    Hence, 
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if  it  be  contended  that  His  Lordship,  in  speakikig  of  the 
right  heirs  of  Samuel  BoUcj  intended  to  designate  the 
'person  who  at  tliat  time  answered  that  description,  he 
being  himself  th/it  person,  this  preposterous  consequence 
will  fdOiow,- that  the  deed  must  be  read  as  if  the  estate 
had  been  limited  "  to  the  use  of  George  Earl  of  Orfbrd 
for  life,  and  after  his  decease  to  the  use  of  George  Earl 
of  Orfordy  The  very  circumstance  of  his  having  taken 
a  previous  life-estate  excludes  the  supposi^on  of  his 
having  been  intended  to  take  under  the  subsequent 
limitation. 


On  this  part  of  the  subject,  t^o  cases  particularly, 
^whidi  have  been  already  cited  {a\  are  worthy  of  re- 
mark. They  are  S^ar*  v.  Spark  (i),  and  Archbishop 
^Cranmer^s  case,  {c)  The  same  Judge  decided  both 
cases,  and  of  course  was  anxious  that  it  should  be 
known  why  the  decisicms  were  different:  he  therefore 
gives  his  reasons;  the  first  is,  that  in  Cranmer^s  case 
the  limitations  were  by  way  of  use;  the  second,  <that 
the  land  was  limited  by  the  party  himself,  '^  so  he 
shows  his  intent,  that  it  should  not  vest  in  himself 
but  in  his  executors."  But  in  ^park  v.  Spark  the 
limitation  is  by  a  stranger,  *^  wherein  there  is  not  any 
intention  appears  but  that  it  should  vest  in  the  lessee 
.liimsel£"  We  have  in  this  deed,  as  in  Cranmet's  case, 
a  limitation  by  way  of  use,  and  Umitations  made  by  the 
party  himself.  Cranmer^s  case,  therefore,  applies  di- 
rectly to  the  present 

There  are  two  other  cases  bearing  upon  this  point. 
,The  first  is  P^t  v.  Pyot  (d),  in  which,  -after  a  devise 
in  trust  for  the  testatrix's  daughter,  there  was  a  gift 


la)  2  Met,  295.  {b)  Cro.  Eliz.  666, 

{d)  1  Ves.  sen.  53S,    See  also  IS  Fet.  99,  ill. 


Ic)  Dy,  309.  €!• 
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over  in  the  event  of  her  death  before  twenty-one  or 
marriage,  to  the  testatrix's  nearest  relation  of  the  name 
of  PyoU  The  daughter  was  the  only  next  of  kin  of 
the  testatrix,  and  Lord  Hardwicke  held,  that  the  de- 
scription in  the  ultimate  gift  must  refer  to  the  time  of 
the  contingency  happening.  In  general  the  word  "  re- 
lations'' signifies  that  description  of  persons  who  would 
be  entitled  to  the  testator's  personal^  at  the  time  of  his 
death ;  but  in  this  case,  from  the  circumstance  that  the 
daughter,  who  was  then  the  sole  next  of  kin,  was  the 
first  devisee,  it  was  inferred  that  she  was  intended  to  be 
excluded,  and  the  next  of  kin  at  the  time  of  the  contin- 
gency happening  were  held  entitled. 


1820. 


Marquis 
Crolmon- 

D£LEt 
V, 

Lord 
Clinton. 


The  other  case  is  Marsh  v.  Marsh  {a\  in  which  the  word 
"  relations"  in  an  ultimate  bequest  of  personalty  upon 
a  contingency  was  held  to  refer  to  that  period,  and  not  to 
the  person  answering  the  description  at  the  death  of  the 
testator.  The  ambiguity  in  the  words  wsoAhy  Ijord Lough- 
borough,  as  reported  in  Br&vm,  is  removed  by  a  note  of 
Sir  Samuel  RofniUy,  inserted  in  the  edition  of  tAr»  BelL 
"  The  testator,"  says  His  Lordship,  "  certainly  meant 
that  the  nearest  relation  al  the  time  of  the  decease  of  the 
son  should  take  the  property,  and  not  the  nearest  at  his 
own  decease.    To  suppose  he  meant  a  reversion  to  his 
son  is  impossible,  and  his  wife  clearly  has  no  title :  the 
surviving  sister  is  alone  entitled." 

It  has  been  urged  as  an  objection  to  the  construction 
contended  for  by  Lord  Clinton,  that  supposing  the  limi« 
tation  in  question  did  not  point  to  the  person  who,  at 
the  execution  of  the  deed,  was  the  right  heir  of  Samuet 
BoUe,  it  is  not  clear  to  what  period  of  time  it  is  to  be 
referred,  whether  to  the  death  of  Lord  Orford,  or  to  his 


(a)  1  Bro.  C.  C.  293^  Bellas  edition. 
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death  without  issue.  The  first  answer  is,  that  the  de- 
scription clearly  referred  to  his  death  without  issue,  as 
till  that  event  his  heirs  would  be  the  heirs  of  Samuel 
BoUe.  But  there  is  a  better  answer  to  be  given  to  this 
objection.  Where  there  are  two  constructions,  and  the 
same  person  is  entided  under  each,  the  Court  will  not 
consider,  because  it  is  uncertain  which  of  the  two  is  the 
most  probable,  that  the  one  neutralizes  the  other ;  but 
will  give  it  to  the  party  who  has  an  equal  claim  under 
either.  Thus  in  Jones  v.  Morgan  (a),  where  the  devise 
was  contended  to  be  good  in  either  of  two  difl^ent 
modes  of  construction,  the  Judges,  as  appears  by  their 
certificate,  thought  it  no  objection  to  the  validity  of  the 
devise,  that  arguments  could  be  adduced  in  favour  of 
each  construction,  when  in  the  events  that  had  hap- 
pened the  same  party  was  entitled  under  both. 


It  is  said  that  the  word  '^  heir''  is  a  technical  word, 
and  that  technical  words  must  always  be  used  in  the 
meaning  technically  appropriated  to  them.  But  in  the 
^w  of  England  there  is  no  technical  word,  if  by  that 
term  is  to  be  understood  a  word  of  so  inflexible  and  of 
such  a  determinate  signification,  that  no  implication,  no 
manifestation  of  intention  can  alter  its  supposed  tech- 
nical meaning,  except  in  the  single  case,  where  an  estate 
is  given  to  the  heirs  of  a  person  to  whom  an  estate  of 
freehold  has  been  previously  limited ;  there  it  enlarges 
that  estate  to  an  estate  of  inheritance.  This  is  the  only 
instance  in  which  the  word  "  heirs"  receives  that  in- 
flexible construction.  It  is  true  that  there  are  certain 
words  necessary  to  create  certain  estates  and  obligations. 
Thu^  an  estate  of  inheritance  cannot  be  created  without 
the  word  "  heirs."  An  exchange  at  common  law  can- 
not be  effected  without  the  word  "  exchange ;"  nor  an 


(a)  Fearne,  dmt.  Rem*  App.  B17. 
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express  warranty  without  the  word  "  warranty.*'  But 
alJ  these  words  admit  of  modification,  and,  when  the  in- 
tention of  the  party  requires  it,  will  receive  a  construc- 
tion different  from  their  strict  technical  meaning. 

Sir  fV*  Blackstone,  in  his  argument  in  Perrin  v. 
Make  {a\  states,  that  all  rules  of  construction  are  reduci-* 
ble  to  three  classes,  which  he  there  particularizes :  in  the 
first,  which  he  describes  as  "  the  indelible  landmarks.of 
property  irrevocably  established  by  the  well  weighed 
policy  of  the  law,"  the  intention  of  the  party  is  controuled 
by  the  words,  and  in  the  two  others  the  words  are  con- 
trouled by  the  intention ;  now  the  present  case  does  not  fall 
within  the  first  class ;  tliere  is  no  rule  of  law  which  pre- 
vents a  person  from  limiting  an  estate  to  one,  who  at  a 
future  period  shall  answer  the  description  of  his  own 
heir  at  law,  or  the  heir  at  law  of  another :  it  falls  within 
the  second  or  third  class ;  that  is,  within  those  classes  in 
which  the  intention  controuls  the  words ;  and  what  the 
intention  actually  was,  we  have,  in  addition  to  what  has 
been  already  urged,,  the  authority  of  the  illustrious 
Judge  by  whom  this  cause  was  first  heard.  He  says, 
"  That  Lord  Orford  had  the  intention  which  is  ascribed 
to  him,  there  can,  I  think,  be  no  reasonable  doubt." 
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2.  It  may  be  further  contended,  that  the  limitations 
in  question  are .  to  be  considered,  not  as  legal,  but  as 
equitable  limitations,  and  that  the  deed  is  consequently 
to  be  construed  with  all  that  benignity,  which  courts  of 
equity  use  in  the  construction  of  equitable  limitations* 
Although  at  the  time  when  the  deed  was  executed,  the 
uses  were  legal,  yet  when  Lord  Orford  afterwards 
mortgaged  the"  estate  in  fee,  he  transferred  those  legal 
uses  to  the  equity  of  redemption,  giving  them  all  the  in- 


(a)  Harg.  Law  Tracts,  p.  489.    Jur.  Ex*  vol,  3.  p.  381. 
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1^20*.      cidents  of  equitable  limitations,  and  amongst  these,  that 
\r^  "r       of  receiving  an  equitable  construction.     If  a  testator, 
Cholmon-     having  devised  an  estate  to  one  for  life,  with  a  remainder 
^  to  the  right  heirs  of  J.  S.,  or  otherwise  in  contingency, 

iiord  were  afterwards  to  mortgage  it  in  fee,  and  on  his  death 
the  devisee  for  life  were  to  file  a  bill  to  redeem,  would 
not  the  Court,  in  directing  a  conveyance  to  him,  insist 
upon  the  insertion  of  a  limitation  to  trustees  to  pre- 
serve the  contingent  remainders  ? 

But  we  are  not  driven  to  this  argument ;  fot*  at  the 
time  of  the  execution  of  the  deed  of  1 794-,  the  equitable 
estate  in  fee-simple  was  either  in  Robert  'Loy6. 'Clinton, 
or  Horace  iLord  Orford.  If  it  was  in  Lord  Clinton, 
the  title  of  the  defendant  is  complete ;  then  supposing 
it  to  have  Ibeen  in  Lord  Or/brd,  that  deed  could  only 
operate  as  a  conveyance  of  the  equity  of  redemption. 
These  limitations,  as  they  now  come  before  the  Court, 
are  therefore  to  be  considered  ^  originating  from  the 
^-  supposed  equitable  seizin  of  Lord  Orford,  ^nd  conse- 

quently as  originally  trusts.  It  follows  that  the  limit- 
ation to  the  right  heirs  of  Samuel  Rolle,  on  which  the 
question  arises,  is  to  be  construed  with  all  that  amplitude 
of  equitable  benignity,  which  courts  of  equity  apply  to 
the  construction  of  instruments  whose  effect  is  merely 
equitable. 

Deeds  operating  on  equitable  estates  are  not  properly 

to  be  called  conveyances,   but  are  mere   declarations 

*^"  '  of  tile  trusts.     It  is  immaterial  in  what  part  of  such  a 

deed  the  trust  is  to  be  found,  whether  in  the  recitals, 
the  operiative  part,  or  the  exposition  of  its  fiduciary 
purposes.  Wherever  it  appears,  wherever  it  is  most 
clearty  atid  unequivocally  expressed,  that  part  denotes 
the  purpose  of  the  instrument,  and  virtually  becomes 
the  operative  part, 

•       In 
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In  this  deed  we  have  a  recital,  and  it  is  to  be  ob- 
senred,  that  a  recital  even  at  law  is  an  agreement: 
Severn  v.  Gierke  (a),  Graves  v.  White  (&),  and  see  the 
cases  cited  in  Powell  on  Contracts^  in  which  an  excep- 
tion, altkcmgh  void  at  law,  is  considered  as  an  agi^ee^ 
ment  in  equity.  To  apply  the  doctrine  in  these  cases 
\o  the  present,  we  have  a  recital,  we  therefore  have  an 
agreement.  It  follows  that  the  operative  part  of  the  deed' 
will,  if  it  admits  of  such  a  construction,  be  construed 
m  conformity  to  it ;  if  it  do  not,  the  Court  will  ascer- 
tain which  of  the  two  agreements,  that  in  the  recital, 
or  that  in  the  operative  part,  most  probably  expresses 
the  intention  of  the  settlor,  and  that  agreement^  which»^ 
ever  it  may  be^  must  prevail. 
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The  distinction  betweM  the  cases  in  which  a  court 
of  equity  wffl  construe  or  rectify  a  setdement  executed 
before  marriage,  according  to  articles,  if  they  are 
alladed  to  in  the  recital^,  and  those  in  which,  if  they 
are  not  referred  to,  the  Court  will  presume  that  the 
parties  have  come  to  a  new  agreement,  may  alsd  be  cited 
in  support  of  this  argument.  Vide  Honor  v.  Honor  (r). 
West  V.  Erissey  (rf),  Legg  v.  Goldwire^  (e)  Here^ 
though  there  are  not  articles,  there  is  a  recital  equivar 
lent  to  an  agreement,  and  can  it  be  decided  that  whei^ 
the  agreement  appears  in  a  different  instrument,  it 
shall  prevail,  but  not  where  it  is  inserted  in  the  very 
deed  by  which  the  settiement  is  made? 


3.  We  now  venture  to  take  a  higher  ground,  and  to 
ccmtendy  that  setting  aside  every  argument  from  inten- 
tion and  equitable  consideration,  and  construing  the 
words  in  the  strictest  manner  accordipg  to  their  legal 

(a)  1  Leon.  120.  {b)  3  Freem,  57.     2  Eq.  Ca.  Abr.  652. 

(c)  1  P.  W.  123.     2  Yem,  658.  •    (d)  2  />.  rr.349. 

\e)  Coi.  temp.  Talb.  20. 
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meaning,  they  must  still  have  the  operation  which 
supports  the  title  of  Lord  Clinton.  For  this  purpose 
we  submit  the  five  following  propositions :  — 

First.  —  When  one  or  more  estate  or  estates  of 
fireehold  are  previously  limited,  and  are  followed  by  a 
limitation  to  such  uses  generally  as  the  party  shall 
appoint,  and  in  default  of  appointment  to  a  person  or 
persons  specified,  the  devise  over  confers  a  contingent 
remainder. 


We  beg  leave  to  observe  that  the  proposition  con- 
sists of  two  terms ;  first,  that  one  or  more  estate  or 
estates  of  freehold  are  limited  in  the  first  instance,  con- 
sequently it  does  not  apply  to  cases  where  the  power  of 
appointment  stands  first,  as  where  there  is  a  limitation 
to  such  cases  as  a  party  shall  appoint,  and  in  default  of 
appointment,  to  other  uses ;  secondly,  the  power  must 
be  general ;  that  is,  it  must  be  absolute  and  unqualified, 
both  as  to  the  persons  who  are  to  be  the  objects,  and 
the  estates  that  are  to  be  limited. 

Second.  —  When  one  or  more  estate  or  estates  of 
fireehold  are  previously  limited,  and  are  followed  by  a 
limitation  to  such  one  or  more  exclusively,  of  the  other 
or  others,  of  certain  specified  objects  as  the  party  shall 
appoint,  and  in  default  of  appointment  to  tlie  specified 
objects  themselves,  the  devise  over  confers  a  contingent 
remainder. 


Third. — When  one  or  more  estate  or  estates  of 
fireehold  are  previously  limited,  and  are  followed  by  a 
limitation  to  certain  specified  objects  in  such  shares, 
and  for  such  estates  as  the  party  shall  appoint,  and  in 
default  of  appointment  to  the  objects  themselves,  the 
specified  objects  take  vested  remainders. 

Fourth, 
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Fourth.  —  When  one  or  more  estate  or  estates  of 
freehold  are  previously  limited,  and  are  followed  by  a 
limitation  to  certain  specified  objects,  or  to  such  one  or 
more  of  them  as  the  party  shall  appoint,  and  in  default 
of  appointment  to  the  objects  themselves,  there  also  they 
take  vested  remainders. 
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Fifth. — This  position,  which  is  to  be  particularly  re- 
marked, as  it  does  not  seem  always  to  have  been  suf- 
fidendy  attended  to,  is,  that  in  the  two  last  cases,  the 
remainders  over  are  vested  in  the  specified  objects,  not 
in  consequence  of  the  limitations  over,  but  in  con- 
sequence of  the  very  limitations  which  contain  the 
power. 

The  first  of  these  rules  is  established  beyond  con- 
troversy, hy  Leonard  Lame's  case  (a);  the  second,  by  the 
case  of  Walpole  v.  Lord  Coftmay  (A) ;  the  third  by  that  of 
Cunningham  v.  Mooch/  (r) ;  the  fourth  by  that  of  Doe  v. 
Martin  (d) ;  and  the  last  proposition  is  illustrated  by  the 
cases  of  Mader  v.  Jackson  {e)j  Davy  v.  Hooper  {f\  and  . 
Hockley  y.Mawbey  (g);  in  all  of  which  the  issue  were  held 
entided  under  a  limitation  to  them  as^the  parents  or  parent 
should  appoint,  although  there  was  no  gift  over  in  their 
fovour  in  default  of  appointment.  These  cases  prove, 
that  in  Cunningham  v.  Moody,  and  Doe  v.  Martin,  the 
devisees  over  took  vested  remainders,  not  because  the 
estate  was  limited  to  them  in  default  of  appointment, 
bat  because  they  were  the  objects  specified  in  the  limit- 
ation containing  the  power  of  appointment 


The  three  last  propositions,  and  the  cases  cited  in 
support  of  them,  do  not  apply  to  the  present  case,  but 

(a)  lOiZep.  78.  {h)  Barnard.  153.  (c)  I  Fcf.sen.  174. 

\(i)  4  r.  R.  39.  (e)  2  Bro,  C.  C.  588, 

(/)  2  Vem.  665      1  Bro.  P.  C.  351.    , 
ig)  J  Bro.  <7.  C.  82,    1  r<P9»  juQ*  1^3. 

Wiflfok 
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Walpok  r*  Conway  does  apply  to^  and  is  even  stronger 
than  the  present;  and  the  first  case,  that  of  Leonard 
Looiej  is  so  exactly  in  point,  that  there  is  not  any  one 
circumstance  in  it  which  is  not  in  the  present ;  and  upon 
the  authority  of  that  case,  we  trust  tlie  Court  will  be  of 
opinion,]  that  the  limitation  over  to  the  right  heirs  of 
Samuel  Rolle  is  contingent 


II.  The  next  point  is  the  effect  of  the  deed  of  April, 
1794,  which  has  been  called  the  deed  of  confirmadon* 
It  is  clear,  however,  that  it  could  not  operate  as  a  con* 
firmation.  An  estate  to  be  capaUe  of  confirmation 
must  be  voidable,  defeasible,  or  defective  in  some 
respect ;  but  at  the  time  of  the  execution  of  this  deed 
a  perfect  indefeasible  estate  in  fee  was  absolutely  vested 
either  in  Horace  Lord  Orford,  or  in  Bobcrl  Lord 
CSirUon,  If  it  were  vested  in  Lord  Clinton,  the  title  of 
the  defendant  is  complete ;  if,  on  the  contrary,  it  was 
vested  in  Lord  Orford,  there  was  no  estate  or  interest 
whatever  in  Lord  Clinton,  and  therefore  nothing  on 
« which  a  confirmation  could  operate. 


This  deed,  which  has  all  the  language  of  a  con- 
veyance, was  to  operate  to  the  uses  of  the  settlement 
of  179^ :  these  words  are  then  added :  '^  in  the  same 
manner  as  if  the  said  indenture  of  the  1st  June,  1785, 
,  had  not  been  made."  To  examine  the  effect  of  these 
qualifying  words,  it  is  first  to  be  observed,  that  it  ap- 
pears fi*om  this  deed  that  there  was  a  general  and  par- 
ticular intention.  The  general  intention  was  to  confirm 
the  settlements  of  1781  and  1792  ;  the  paiticular  inten- 
tion was  to  confirm  them,  as  if  the  deed  of  1785  had  not 
been  executed.  Many  judges,  but  none  so  much  as 
Lord  Kenyon^  have  insisted  on  the  necessity  of  sacri- 
ficing the'  particular  to  the  general  intention  ;  but  no 
instance  has  occurred  or  can  be  imagined,  in  which 

the 
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the  general  intention  has  b4en  or  liilght  be  sacrificed 
to  the  particular  intention.  The  deed  of  1794  must 
therefore  be  considered  as  having  been  intended  to 
confirm  and  establish  the  deeds  of  1781  and  1792,  and 
that,  in  the  same  manner  as  if  the  deed  of  1785  had  not 
been  nlade;  i.  e.  to  cotifirih  them  generally,  and  to 
confirm  them  particularly,  with  reference  to  the  objection 
supposed  to  arbe  firom  that  deed. 
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But  it  is  said  that  there  was  a  mistake  in  this  deed, 
and  that  the  mistake  appears  by  the  recital.     In  saying 
this,  they  admit  all  that  has  been  urged  on  our  side 
rdpec^g  the  e^ct  of  the  recital  in  the  deed  of  1781. 
It  is   argued,  that  from  the  mention  of  the  doubts 
respecting  the  deed  of  1785,  it  appears  that  this  deed 
produced  the  deed  of  1794».     True^  it  produced  that 
deed;:  it  was    the  occasion,  but  it  was  not  the  sole: 
occasion  of  it;  it  was   one  reason,    but  not  the  only 
reason.     Here,  then,  is  one  circumstance  to  be  particu- 
larly noticed :  the  whole  state  of  the  tide,  and  all  the 
deeds  reiqiecting  it,  having  been  recited,  and  the  agree- 
ment to  obviate  the  doubt  having  been  also  fully  recited, 
the  recital  proceeds  thus :  *^  In  pursuance  of  the  said 
agreement,   and  being  desirous  to  confirm  the  settle- 
ment of  1781  aild  1792.''     His  Lordship  had  therefore 
two  objects  in  view,  one  to  pursue  the  agreement,  the 
other  to  confirm  those  settlements :  there  is  no  limit- 
ation in  this  expression,  nothing  to  qualify  it ;  the  design 
was  to  confirm  the  estates  absolutely. 

Wh^i  hord  Orford  executed  this  deed,  he  knew  that 
it  was  in  the  contemplation  of  Lord  Clinton  to  borrow 
money  immediately ;  he  knew  that  on  the  faith  of  the 
deed  which  he  was  about  to  execute,  money  would  be 
advanced,  jointures  charged,  portions  provided,  sales 
made,  and,  in  short,  that  the  estate  would  become  the 

subject 
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subject  of  every  kind  of  dealing  of  which  real  property 
is  susceptible.     "  Beneficio  adjtivart  iion  decipi  oportet,'* 
says  Paulus  in  tlie  Digest j  and  morality  and  good  sense, 
and  that  which  comprizes   both,  the  law  and  practice 
of  this   Court,  will  say  the  same.     But  would   not  a 
deceit  be  put  upon  the  world  if  Lord  Orfordj  were  he 
now  alive,  could  be  permitted  to  come  to  this  Court, 
to  set  aside  all  the  contracts,    all   the  loans,  all  the 
jointures,  all  the  portions,  all  the  charges  and  mort- 
gages, and  all  the  sales,  original  and  derivative,  that  have 
been  made  in  consequence  of  that  deed,  upon  the  ground 
of  his  having   been   mistaken.     If  there  has   been  a 
mistake,  should  there  not  be  some  proof  of  it?  ^Parties 
are  always  supposed  to  understand  the   legal   conse- 
quences of  their  own  acts,  and  in  this  case  the  deed 
had  been  deliberately  considered  by  the  legal  advisers  of 
Lord  Orford^  and  he  executed  it  imder  their  advice. 


Admitting,  for  the  sake  of  argument,  that  so  long  as 
the  matter  lay  between  Lord  Orford  and  Lord  Clinton 
alone,  it  was  a  voluntary  deed,  and  that  during  all  this 
time  Lord  Orford  had  a  right  to  have  it  construed 
liberally  with  respect  to  himself;  yet  it  ceased  to  be  a 
voluntary  deed,  the  moment  it  was  dealt  with  for  valuable 
consideration.  It  is  most  clear,  that  when  a  person, 
holding  under  a  voluntary  deed,  deals  upon  it  with  a 
stranger,  he  affixes  to  it  all  the  validity  which  is 
attached  to  the  deed,  which  he  executes  to  the  stranger. 
A  purchaser  for  valuable  consideration  from  a  voluntary 
grantor  has  a  good  title  against  all  subsequent  pur- 
chasers from  the  original  grantor.  This  is  established 
by  Andrew  Newport^s  case  (a),  Wilson  v.  Wormal  (^), 
Dame  Burgh  case  {c\  Prodgers  v.  hangham  (rf).  Kirk 
V.  Clark  (^),  "East  India  Company  v.  ClaveU.  {/) 


(«)  SkiH,A23. 

\d)  1  Sid.  13J. 


{b)  Godb.  161. 
\e)  Prec.(X27S. 


(c)  Moore,  602. 
(/)  lb.  577. 


On 
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On  this  head  it  is  also  to  be -observed,  that  when  a 
trust  is  executed,  or  a  power  is  exercised,  it  is  the  same, 
as  if  the  executory  trust  had  been  omitted  in  the  deed, 
and  the  trust  executed  had  been  inserted  in  its  place, 
or  as  if  the  power  had  been  omitted,  and  the  use  or 
trust  created  by  the  exercise  of  it  had  been  inserted  in 
its  place.  Consequently,  all  the  trusts  in  the  deed  of 
1792,  which  have  been  executed,  and  all  the  powers 
which  have  teen  exercised,  must  be  considered  by  rela- 
tion, to  have  been  inserted  in  the  deed  of  1 792.  Sup- 
posing that  by  the  deed  of  1 792  the  mortgage  had  been 
made  to  Sir  i.  PalJcj  and  the  equity  of  redemption  had 
been  limited  to  the  uses  of  the  deed  of  1 794,  would  the 
Court  have  endured  for  a  moment  any  subsequent 
attempt  of  Lord  (hford  to  invalidate  them?  Now 
where  is  the  difference  between  the  mortgage  having 
been  made  by  the  deed  of  1792,  and  its  having  been 
made  by  a  subsequent  deed  executed  on  the  faith  of  the 
deed  of  1794? 
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III.  The  third  point,  and  that  which  has  always  been 
considered  as  the  most  important  in  this  great  cause,  is 
die  question  on  the  effect  of  the  length  of  dme,  during 
which  Lord  Clinton  and  those  under  whom  he  claims 
have  held  possession  of  the  estate. 

In  the  case  of  Btirgess  v.  Wheate  (a).  Lord  Mansfield 
has  stated  at  length  the  history  of  trusts,  and  how  they 
were  ultimately  placed  on  their  present  footing.  He 
says,  that  in  courts  of  equity  the  trust  is  considered  as 
the  land;  and  then  lays  down  this  rule,  that  what- 
ever would  be  the  rule  o^  law,  if  it  was  a  legal 
estate,  is  applied  in  equity  to  a  trust  estate.  In 
the    next   page.    His    Lordship  repeats   the    maxim, 


(a)  1  Blacktt.  1S3.  155.    1  Edcn^  177^  vide  p.  S18. 


that 
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that  equity  follows  the  law;  and  this,  he  says,  ••  is  a 
safe  as  well  as  a  fixed  rule ;  for  it  makes  the  substantial 
rules  of  property  certain  and  uniform,  be  the  mode  of 
fpilowing  it  what  it  will." 

From  the  general  rule  that  equity  follows  the  law, 
coujTts  of  equity  act  in  analogy  to  the  statute  of  limit- 
ations with  respect  to  equitable  titles:  the  analogy  to 
the  law  applies  as  well  to  titles  affected  by  time,  as  in 
other  cases.  Smith  v.  Clay  {a\  Bond  v.  Hopkins,  {b)  In 
the  general  expressions  used  by  Lord  Camden  and  Lord 
MedesdaUj  which  are  to  be  found  in  these  two  cases,  there 
is  no  exception  of  equities  of  redemption.  Perhaps  no 
questions,  in  which  the  statute  of  limitations,  and  the 
analogies  to  it  are  to  be  considered,  come  so  frequently 
before  courts  of  equity  as  those  arising  between  mort- 
jgagor  and  mortgagee ;  and  it  is  impossible  that  a  judge 
,9f  the  experience  of  Lord  Redesdale  diould  not  have 
had  those  cases  in  his  mind,  when  he  used  ^e  general 
language  to  be  found  in  the  last  case.  This  doctrine 
is  still  more  strongly  laid  down  by  His  Lordship  in 
Hovenden  v.  Lord  Annesley  {c) ;  he  there  says,  "  /  think 
the  statute  must  be  taken  virtually  to  include  courts  of 
equity!^  The  language  of  Lord  Manners  is  equally  de- 
cisive, in  Meddlicott  v.  G'DonneL  (d) 


The  above  authorities  shew  how  far  the  doctrine  of 
barring  titles  by  time  has  been/  established  by  Courts 
pf  Equity.  The  cases  on  the  subject  may,  it  is  appre- 
hended, be  reduced  to  the  following  six  classes  :  — 

1.  Where  a  fine,  levied  by  a  person  who  has  a 
tortious  enjoyment  of  a  real  estate  vested  in  trustees, 

(fl)  Apib.  647.     3  Bro,  C.  C.  639.  «.  (5)  1  Sch,  Sf  Lef.  427. 

(c)  2  Sch.  4-  Lef.  632.  {d)  1  Ball  ^  Beaity,  165. 

has 
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has  been  admitted  to  bar  the  person  rightfully  entitled, 
after  a  non-claim  of  five  years.  The  cfuses  ou  this  are 
CUffbrd  V.  AsUey  {a\  Salid)wy  v.  Bagot  {b)^  GiffareCs 
case  {c\  and  Basket  y.  Pierce,  {d) 

2.  Where  a  person  seized  of  the  equitable  fee  of  a 
copyhold  estate  devises  it,  and  iipon  his  death  the 
customaiy  heir  enters,  and  keeps  possession  of  it  during 
twenty  years,  the  trustees  stiU  holding  the  legal  fee, 
and  the  devisee  then  files  his  bill  to  recover  the  estate : 
equity  wiU  give  no  reUef  after  the  heir's  adverse  pos- 
session  for  twenty  years,  Davie  v.  Beadsham.  {e) 
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3.  Where  it  is  deidred  to  supply  the  want  of  a  sur- 
Kuder  of  a  copyhold  estate,  after  twenty  years'  adverse 
posaessicm ;  then  equity  will  not  relieve.  Cook  v. 
Amham,  {f) 


i.  The  fourth  class  of  cases  contains  those,  in  which 
this  doctrine  most  frequently  comes  before  the  Court ; 
diese  are  where  a  redemption  of  a  mortgage  is  prayed 
for,  after  a  possession  for  20  years  bj  the  mortgagee, 
without  recognition  of  the  title  of  the  mortgagor  ;  equity 
will  not  then  permit  him  to  redeem.  Such  cases  are 
very  numerous :  Saunders  v.  Horde  {g\  a  case  of  great 


/ 


{a)  1  C&.Ca.  268. 

{h)  lb.  278.    This  case  is  questioned  by  Lord  Xedesdale,  in  ifim- 
mfy  V.  Dafy,  1  Sch.  ^  Lef,  578.    The  order,  dismissing  the  bill  with- 
out costs,  is  entered  in  the  Register  Book,  B.  1676.  fo.  690.,  where  it  III 
is  mentioned  that  the  cause  was  argued  for  three  days  before  the 
Lord  Chancellor,  Lord  Nottingham. 

(c)  1  Freem*  3 1 1.  {d)  1  Vem.  226. 

(e)  1  Ch.  Ca.  39.  Nelson's  Ch.  Rep.  76.  sub.  nom.  Detire  v. 
Bevertham.  This  case,  and  that  of  Clifford  v.  Ashley,  sup,  have  been 
searched  for  in  the  Register's  Book  without  success. 

(/)    3  P.  W*  2dSf     Cos,  temp.  Talb.  55. 

{g)  lCh.Rep.lS4. 

import- 
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importance,  and  not  frequently  cited,  is  one  of  them : 
the  Comt  there  considered,  as  Lord  Medesdale  did 
in  a  subsequent  case,  that  the  plaintiff  was  barred  in 
equity,  not  by  analogy  to  the  statute,  but  by  the  statute 
itself. 

5.  The  fifth  class  of  cases  contains  those  which  have 
determined  that  a  bill  of  review  shall  not  be  brought 
after  a.  possession  of  twenty  years.  Such  are  Smith  v. 
Clay,  cit.  sup.  and  Lytton  v.  Lyttoru  {a) 

6.  The  last  class  consists  of  those  cases  where  a 
tprtious  possession  has  originated  in  fraud,  and  the 
Court  has  considered  the  rightful  owner  to  he  barred, 
after  a  possession  of  20  years  by  the  fraudulent 
usurper.  The  principal  of  these  are,  Winchcombe  v. 
HaU  (i).  Bonny  v.  Ridgard.  (c) 

M^y  objections  have  been  urged,  to  prevent  the 
application  of  the  rules  laid  down  in  the  foregoing 
authorities  to  the  present  case.  The  first  is,  that  the 
present  is  the  case  of  an  equity  of  redemption,  and  that 
the  analogy  to  the  statute  of  limitations  does  not  hold 
in  the  case  of  a  mortgage :  and  it  is  certain  that  it  does 
not  hold  between  a  mortgagor  and  mortgagee,  each 
recognizing  the  title  of  the  other ;  no  question  upon  the 
statute  can  arise  between  them.  But  no  imaginable 
reason  can  be  assigned,  why  the  same  analogy  to  the 
statute  of  limitations,  that  is  allowed  to  prevail  with 
respect  to  other  trusts,  should  not  be  equally  allowed 
with  respect  to  trusts  subsisting  in  equities  of  redemp- 
tion. The  mortgagee  holds  the  estate  as  a  security  for 
his  principal  and  interest,  but  beyond  that  he  is  to  all 


(a)  4  JBro.C.C.  441. 

(c)  4  Bro.  C,  C.  130.    1  Cor,  145. 


(b)  1  Ch.  Rep.  40, 
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intents  and  purposes  a  trustee  for  the  mortgagor.  If 
an  estate  be  vested  in  a  trustee,  in  trust  to  pay  an 
annual  sum  to  a  particular  person,  and  subject  to  that 
trust,  in  trust  for  others,  it  is  clear  that  the  fir$t  trust 
engrafted  on  the  l^al  estate  of  the  trustee  would  not 
make  him  less  a  trustee  for  the  other  claimants.  Why, 
then,  should  a  person's  holding  the  estate  as  a  securi^, 
in  the  first  instance,  for  his  own  debt,  make  him  less  a 
trustee  for  the  persons  interested  in  the  equity  of  re- 
demption, than  his  holding  it  in  trust  in  the  first 
instance  for  a  specific  annuitant  ?  The  estate  of  the 
mortgagee,  it  must  be  remembered,  is,  in  some  instances, 
as  in  presenting  to  advowsons,  and  voting  at  elections, 
as  much  recognized  at  law  as  if  he  were  the  legal 
owner. 
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Another  objection  has  been  raised,  by  asserting  that 
the  acknowledgment  of  the  estate  of  the  mortgagee  is 
an  acknowledgment  of  the  trust  charged  upon  it.  Now, 
in  all  the  cases  cited  above,  the  person  acquiring  the 
benefit  of  the  trust  acknowledged  the  legal  estate  which 
existed  in  the  trustee.  But  still  that  recogmtton,  it 
was  held,  did  not  prevent  the  application  of  the  general 
rule. 

It  has  been  urged  that  a  mortgagor  is  only  tenant  at 
will  to  the  mortgagee ;  and  most  assuredly  this  is  the 
case  in  law,  but  most  assuredly  it  is  not  so  in  a  court  of 
equity :  there  he  is  considered  as  the  beneficial  owner 
of  the  fee,  subject  to  the  mortgage,  which  in  this  case 
is  considered  only  as  a  charge.  To  use  the  words  of 
Lord  Mansfield^  he  has  the  land.  The  observati9ns  on 
this  subject  by  Lord  Hardwicke^  in  Casbome  v*  Scarf€{a\ 
are  decisive. 
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It  ba^  been  said  that  a  tQrtipus  a^  oannot  ba  tbe 
foundation  of  an  equitable  estate^  But  it  is  to  b«  obk* 
servedi  that  in  five  of  the  six  classes  of  ci^os  enumerated 
above,  the  possession  was  originally  acquired  by  a  tfipm 
tious  act :  yet  in  all  these  cases  the  Court  heldt  thfi( 
there  was  a  period  of  time  after  which  the  po^upn^ 
tion»  though  originally  tortious,  became  so  $tf  rightfulf 
that  the  Court  would  not  permit  it  to  be  disturbed.  The 
stability  of  the  possession  of  the  wrong  doer  does  not 
arise  from  his  tortious  act  having  vested  a  title  in  him» 
but  fixHn  the  rightful  owner  having  n^lected  to  assart 
the  rightful  title  in  due  time. 


One  of  the  cases  cited  in  support  of  the  plaintifTa 
case,  was  Laiotey  v.  Lawley.  (a)  That,  however,  waa 
not  a  case  like  the  present,  of  a  party  seeking  to  recover 
an  estate  by  bill  in  this  Courtt  it  was  a  matter  of 
account;  and  the  proceeding  was  instituted  by  one 
tenant  in  oonunon  against  another,  so  that  the  statute 
of  limitadons,  and  all  analogy  to  it,  were  altogether  out 
of  tibe  questiout  Every  tenant  in  common  having  a 
right  to  perform  aots  of  ownership  over  the  entirety  of 
the  estate,  that  which  would  ccHistitnte  an  adverse 
possession  in  a  stranger,  would  not  constitute  such  a 
possession  in  one  tenant  in  common  against  the  other. 


The  case  of  Lord  GrenoiUe  v.  Bbftk  (6),  which  cannot 
be  said  to  have  been  ultimately  decided,  as  the  decree 
would  have  been  appealed  from  if  the  ofcgeotion  to  the  title 
had  not  been  afterwards  removed,  has  been  omsidered 
to  make  more  against  Lord  Clinton  than  any  other,  but 
will  be  found  to  have  no  application  whatever.  It  did 
not  turn  upon  the  statute  of  limitations :  the  question 
was,  whether,  imder  the  particular  circumstances,  there 


(a)  9  Mod.  52. 


(fi)  IS  Vei.  S24. 
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Imi  been  that  dispossession,  which,  by  analogy  to  the 
legal  principles  of  disseixins,  had  vested  an  equitable 
seizin,  of  at  least  an  actual  seizin,  in  Lord  CamelfML 
Thus  it  has  nothing  in  common  with  the  present  ease, 
which,  as  to  Ae  point  now  under  consideration,  turns 
eatifttly  on  th^  statute  of  limitations,  and  the  equitable 
analogisa  to  it. 
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Thb  leads  us  to  another  objection,  namely,  that  a 
trustee  necessarily  holds  for  the  rightful  owner.  This 
position  we  entirely  admit,  and  contending,  as  we  do, 
that  Lord  Cliidon  is  the  rightftd  owner,  we  contend 
tliat  the  present  trustee  is  trustee  for  him.  When  a 
tmst  is  created,  the  trustee  holds  in  the  first  hnstance, 
for  the  person  fbr  whose  benefit  the  trust  was  originally 
declared;  but  when,  in  consequence  of  descent,  or  of 
atieoaticm,  either  voluntary  or  ifi  ifrnfum^  or  by  act  of  law, 
(snd  assuredly  the  operation  of  the  statute  of  limitations  is 
a  very  powerftil  act  of  law, )  the  original  owner  is  changed^ 
the  trustee  ceases  to  be  trustee  for  him,  and  becomes 
trvstes  for  the  person  on  whom  the  new  title  devolves. 

It  has  been  said,  with  reference  to  tJiis  point,  thai 
there  is  no  such  thing  as  equitable  disseizin,  abatement, 
or  intrusion,  and  the  judgment  of  Lord  Hardwickey  in 
Hopkins  t.  Hopkins  (a),  has  been  cited  in  support  of 
the  position.  Hiis  cannot  be  denied ;  a  disseizin  is  an 
act  by  which  a  stranger  usurps  the  feudal  tenure  of  the 
legal  tenant,  and  substitutes  himself  in  his  place  as 
tenant  to  the  legal  lord :  it  is  impossible  that  this  can 
take  place  between  trustee  and  cestuique  trust;  but 
surely  a  person  may  usurp  the  situation  of  cestuique 
trust,  and  by  c^taining  from  the  trustee  the  actual  pay- 
ment of  the  rent,  or  permission  to  receive  it,  may  sub- 
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stitute  himself  in  the  situation  in  which  the  rightful 
owner  originally  stood,  and  ought  to  stand  with  respect 
to  the  trustee.  Let  us  not  quarrel  about  words,  let  us 
fiibricate  a  word  if  it  expresses  the  idea;  let  us  oonsido- 
all  those  acts  by  which  strangers  and  wrong-doers  get 
possession  of  the  benefit  of  a  trust,  and  by  which  th^ 
place  themselves  in  situations  analogous  to  those  of 
disseizors,  abaters,  or  intruders,  as  qtuisi  disseizins, 
quasi  abatements,  and  quasi  intrusions.  The  analogy 
which  courts  of  equity  have  established,  between  their 
language  and  that  of  courts  of  law,  will  admit  the  ex- 
pression, at  least  it  wUl  admit  the  thing  which  that 
expression  is  meant  to  signify.  Even  the  word  estate^ 
if  considered  in  its  original  meaning,  cannot  be  applied 
to  equitable  interests,  for  it  originally  signified  the  legal 
estate,  and  it  was  not  till  long  after  the  existence  of 
trusts  that  the  word  estate  was  applied  to  th^oi.  But 
there  cannot  be  an  estate  without  a  seizin  of  it,  and 
there  cannot  be  a  seizin  of  that  of  which  there  cannot 
be  a  disseizin,  and,  therefore,  for  the  sake  of  preserving 
analogy,  where  the  baiefit  of  the  trust  is  wrongfiilly 
acquired  by  another,  the  rightfiil  owner  of  the  trust 
may,  without  impropriety  of  language,  be  said  to  be  dis- 
seized of  it. 


The  doctrine  respecting  the  protection  afibrded  to 
purchasers  and  incumbrancers  by  outstanding  estates  is 
now  firmly  established :  the  case  of  WiUoughJy  v.  Wil^ 
l(mghby{a\  decided  by  Lord  Hardwicke^  may,  to  use 
the  expression  applied  by  Lord  Kenyan  to  PeUs  v. 
Brawn  {b)  upon  executory  devises,  be  called  the  Magna 
Charta  of  this  branch  of  the  law.  It  is  there  laid  down 
that  an  assignment  of  a  term  protects  a  purchaser 
^^  against  all  estates,  charges,  and  incumbrances,  created 


(a)  ]7.i?.769. 
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intermediate  between  the  raising  of  the  term  and  the 
pmtJiase."     But  if  the  person  in  whom  the  outstanding 
estate  is  vested,  is  trustee  for  all  intermediate  incum- 
brancers, the  whole  doctrine  is  subverted,  and  innumer- 
able titles  which  rest  on  it  will  be  destroyed.     On  this 
subject  there  is  no  stronger  case  than  that  o{  Stanhope  v. 
Earl  Vemey  {a) ;   but  the  principle  on  which  it  was  de- 
cided cannot  be  maintained,  if  the  doctrine  contended 
for  on  the  other  side  should  prevail. 


1820. 


Marquis 
Cholmom- 

DELBY 
9. 

Lord 

CU^TTOK. 


hi  Penvill  v.  Luscomb  (i),  a  brother   of  the   half 

blood  was  held  entitled  to  the  equity  of  redemption  of 

an  estate,  of  which  the  mortgagee  was  in  possession,  in 

pr^rence  to  his  sister  claiming  it  as  heir  to  her  elder 

broAer,  upon  whom  it  had  descended,  but  who  had 

never  in  any  manner  asserted  his  ownership,  or  right  to 

ledeem.    That  case  establishes  three  propositions ;  first, 

tkt  when  there  is  a  mortgage,  and  the  mortgagor  re- 

cdves  the  rents  of  the  estates,  he  is  considered  to  have 

tn  equitable  seizin ;  secondly,  that  when  the  mortgagor 

does  not  receive  the  rents,  or  otherwise  assert  his  titles 

be  is  not  considered  to  have  an  equitable  seizin ;  and, 

thirdly,   this  proposition,   which   is   applicable  to  the 

present  case,  that  when  a  person  entitled  to  the  benefit 

of  a  trust  does  not  assert  his  right  in  due  time,  the 

trustee  ceases  to  be  a  trustee  for  him,  and  becomes  a 

trustee  for  the  actual  possessor.     The  mortgagee  was 

trustee  of  the  equl^  of  redemption,  in  the  first  instance, 

for  the  eldest  son,  but  on  his  death  he  became  trustee, 

not  for  the  heir  of  the  person  who  once  had  the  right 

but  n^ected  to  assert  it,  but  for  the  representative  of 

the  person  to  whom  it  had  last  belonged.     So  in  our 

case,  if  the  construction  of  the  plaintifis  is  right.  Sir  E, 

Hughes  was  originally  trustee  of  the  equity  of  redemp* 


(a)  Co.  Liu.  S90.  b.n.    S  Eden^  81. 
(h)  Moiefy,  79. 1S9.    FuL  mde^  p.  19. 
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18S0.  tion  for  Horace  Lord  Orfbrd^  and  he  continiied  so  till 
the  ^uxion  of  the  twenty  years:  when  that  time  had 
elapsed,  he  ceased  to  be  trustee  for  Lord  Orford^  and 
became  trustee  for  him  who  had  beoi  in  possession 
twenty  years,  instead  of  being  trustee  for  him  by  whose 
ladies  diat  long  possession  had  beoi  permitted* 

The  doctrine  of  Loid  Hardmidte  in  mOot^Ogf  r. 
WiUougKy  is  confirmed  by^  the  case  of  Iir»dK|f«  t. 
Madtworih  {a);  in  which  it  is  stated,  dmt  the  mk  as  to 
the  statute  of  limitations  not  aj^lying  to  tniats»  ooty 
held  between  a  cestuique  trust  and  his  trustee^  but  £d 
not  extend  to  the  case  of  a  strange.  **  For  a  strangar  is 
equally  obliged  to  claim  the  benefit  of  a  trust  widuB  die 
time  af^potnled  by  the  statute  in  case  of  a  trust  estate  as 
if  il  was  a  legal  estate." 

It  has  been  suggested  that»  ifdiekogdiof  time  would 
baTe  been  a  bar  to  Mrs.  Dawker^  ^  deed  of  ^can»- 
ftfr,  1811,  by  directing  the  redemption  to  be  gunemed 
by  the  former  deeds,  was  such  a  recognitioD  of  her  tide^ 
as  to  preroit  the  length  of  time  firom  operating  as  a  bar. 
The  efiect  of  that  deed  was  only  to  substrate  Frmmds 
Drakf^  in  the  place  of  Sir  Edward  Ihf^kes  as  the  mort- 
gagee, leariDg  the  title  to  the  equi^  c^redempdon  aa  it 
stood  bdbre,  excepting  that  the  money  was  to  be  paid 
to  Francis  Drake^  instead  of  beii^  payable  to  the  per- 
sonal rcprescntatiTe  of  Sir  E,  H^^ies.  Now  at  diat 
time  die  right  to  the  e<piity  of  redemption  resled  on  die 
deed  of  1794,  by  which  the  estate  was  axrrtyed  upon 
die  trusts  of  thedeedof  179?>  in  the  same  manner  »  if 
die  deed  of  17S5  had  not  existed*  express^  eEximBmg 
die  latter  deed  firom  operation.  Bat  it  b  ooi^  under  die 
deed  of  1785  dial  Mrs.  Darner  can  daim  die  ttpkf  of 
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ndiiDption;  wd  the  effect  of  that  deed  being  tAken 
•waj,  she  is  totally  excluded* 

It  is  certain  that  the  deed  of  1811  left  the  rights  of 

tfas  parties  to  the  equity  of  redemption  as  it  found  them ; 

the  only  question^  then^  is,  what  were  their  rights  pre- 

noBs  to  the  execution  of  that  deed?  We  submit  that  the 

fint  right  of  redemption  was  in  Lord  Clinton  t  he  and 

bii  fiuher  bad  paid  the  interest,  and  had  had  possession 

&am  ths  tinle  of  the  death  of  George  Lord  Orfordi  he 

was  invested  with  all  the  rights  incident  to  an  estate  in 

possessian^  and  consequently  with  the  right  to  hare  it 

iBsde  perfect  And  indefeasible  by  the  laches  of  Mrs. 

Ikmer^  if  she  did  not  claim  within  twenty  years  from 

tbe  death  (rf*  George  Lord  Orford*    There  was  a  further 

light  in  Mrs«  Demer  to  revest  the  estate  in  herseli^  and 

to  call  fiir  A  redmnption  at  any  time  before  the  expir- 

slion  of  those  twenty  years.     Lord  Clinton  had  the 

actual  rights  defeasible  by  Mrs.  Darner^  if  she  defeated  it 

within  tliat  time.     She  brought  no  bill,  and  did  no  act 

liaving  a  tendency  to  defeat  the  estate  of  Lord  Clinton; 

ifed|  thireibr^  his  estate,  which  up  to  that  period  may  be 

lerafted  a  running  title,  and  was  capable  of  being  esta^- 

bUdied  by  him,  or  of  being  defeated^  became  absolute 

and  iadefeasibk. 
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IV.  The  last  point  to  be  considered  is  that  of  inain- 
tenance  and  champerty,  as  it  respects  the  claim  now 
made  by  Lord  Cholmondeley  and  Mrs.  Darner.  In  re- 
spect to  one  or  other  of  the  plaintiff,  the  title  of  Lord 
Clinton  (he  being  in  possession)  is  unquestionably  good ; 
fer  a  title  by  possession  is  always  good  until  a  better  be 
shewn.  In  a  writ  of  right  it  was  thought  till  lately  that 
the  tenant  was  to  support  his  seizin  by  the  strength  of 
his  own  title,  and  not  by  the  weakness  of  that  of  his  ad- 

E  4  versar}'. 
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versary.  But  in  Sidney  v.  Perry  (a),  Lord  Chief  Justice 
De  Grey  was  of  opinion  that  possession  alone  was,  even 
in  a  writ  of  right,  a  good  title  against  one  who  shewed 
none.  It  is  impossibly  to  contend,  that  what  consti- 
tutes champerty  and  maintenance  in  a  legal  estate,  or  in 
legal  litigation,  does  not  constitute  champerty  and  main- 
tenance in  an  equitable  estate,  or  in  an  equitable  litiga- 
tion, if  there  be  evidence  of  it  The  evidence  here  is  on 
the  fiice  of  the  bill.  The  plaintiffs  pray- that  an  account 
may  be  taken  of  what  is  due  for  principal  and  interest 
on  the  mortgage.  Thus,  one  person  who  has  a  title, 
and  another  person  who  has  none  join  in  a  prayer  for  an 
account  They  then  pray  that  the  defendant,  Francis 
Drakej  may  be  decreed,  upon  payment  to  him  by  the 
plaintiffs  of  what  shall  be  found  due  upon  taking  such 
account,  to  convey  to  the  plaintiffs.  Thus,  one  person 
having  a  good  tide  in  fee,  and  another  having  none 
jointly  pray  for  a  conveyance ;  the  one,  therefore,  main- 
tains the  other  in  that  prayer. 


In  Kenny  v.  Browne  (i).  Lord  Chancellor  FttzgMxm^ 
after  adverting  to  the  disuse  into  which,  much  to  the 
injury  of  society,  as  he  observes,  the  statutes  of  cham- 
perty and  maintenance  had  fallen,  proceeds  thus : 
, "  Though  the  letter  has  not  been  executed,  the  spirit  of 
them  has  been  uniformly  enforced  by  courts  of  equity  ; 
and  I  do  not  know  a  single  instance  that  has  occurred  in 
which  those  statutesyhave  been  violated,  where  a  court  of 
equity  has  refused  to  interpose,  for  the  relief  of  the  party 
who  has  been  injured  by  tlie  breach  of  those  statutes." 

The  same  doctrine  is  laid  down  in  Powell  Y.  Knauo^   • 
ler  (c),  WalUs  v.  Duke  of  Portland  {d\  Stevens  v.  Bag^ 


(a)  Co.Litt  839.  a.  n.  1.  17th  cd.         [h)  3  Ritfgw.  P.  C.  502. 
(e)  S  Jt^>  S84«  W  3  Vet.  494. 

xvett. 


CASES  IN  CHANCERY. 

)BeiL  {a)  In  the  second  of  these  cases,  Lord  Thurlow 
went  My  into  the  subject,  and  treated  it  as  beyond  ar- 
gument, that  the  law  of  maintenance  and  champerty 
applied  to  suits  and  tides  in  equi^.  He  gives  it 
as  his  own  opinion,  and  states  it  to  be  a  fundamental 
doctrine,  that  maintenance  is  not  only  malum  prohibitumj 
but  mlum  in  se.  Can  the  Court,  then,  in  the  face  of  an 
agreement,  shewing  that  there  has  been  a  vicious  dealing 
with  the  property,  consistently  with  its  established  prin- 
ciples, grant  relief  to  parties  who  found  their  right  on 
that  which  Lord  Thurlam  affirms  to  be  both  illegal  and 
Tidous. 
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The  Attorney  General  in  reply  —  after  observing  Jime  5,  6. 
diatthe  case  of  the  Defendants  still  rested  upon  much 
the  same  reasoning  as  had  been  originally  adduced  in 
yopfifOTt  of  it,  and  that  he  should  consequently  be 
under  the  necessity  of  recapitulating,  in  a  great  measure, 
the  arguments  which  had  been  already  urged  on  be- 
half of  the  plaintifi,  proceeded  to  state,  that  if  the  limit- 
ation on  which  the  first  question  arose  were  considered 
slone,  abstracted  firom  all  consideration  of  the  previous 
part  of  the  deed,  no  lawyer  could  entertain  tlie  slightest 
doubt  as'  to  its  legal  effect ;  it  would  give  a  vested  estate  to 
the  person  who,  at  the  time  of  the  execution  of  the  deed, 
was  the  right  heir  oi Samuel  Eollc.  It  is,  however,  con- 
tended, that  on  reference  to  the  former  parts  of  the  deed, 
and  to  the  circumstance,  that  Lord  Orfbrd  was  himself 
the  right  heir  of  Samud  BoUe^  so  clear  an  intention  on 
the  part  of  the  grantor  is  disclosed,  that,  in  construing 
this  limitation,  the  Court  is  enabled  to  depart  from  that 
which  is  admitted  to  be<  its  natural  and  legal  import. 


(a)  15  Vet.  156. 
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and  18  authorised  to  caity  dawn  th«  recitals  to,  and 
incorporate  them  with,  the  limitationi  and  thus  to  oon- 
tart  the  limitation  in  questioni  from  a  vested  into  a  con- 
tingent remainder,  to  take  eflbct  on  the  determination  of 
the  prior  estates*  Now,  assuming  that  conyeyances  to 
nses  must  b0  construed  in  the  same  manner  as  oomnKm- 
law  conveyances;  a  prc^position  which  seems  to  be 
almost  admitted,  and  which  may  be  considered  as  settled 
by  the  cases  of  Ti^pner  v.  MtrloU  (a),  Alpass  v.  Wai- 
kifti{b\ukdL  Doe  X.  Morgan  (c)\  the  answer  to  this  argu- 
ment is,  that  if  the  limitation  is  clear  and  unamlnguous, 
no  intention  to  be  collected  from  other  parts  of  the  in« 
strument  can  enable  the  Court  to  put  on  it  a  different 
construction:  it  must  be  constmed  according  to  its 
legal  effect,  although  the  intention,  as  disclosed  in  the 
recitals,  is,  in  consequence,  altogether  subverted.  To 
what  is  iaid  in  Parkhunt  v«  Smith  we  fuUy  subscribe ; 
but  to  make  it  apply  to  the  present  case,  it  must  first  be 
ihewa,  that  these  wovds  are  of  doubtfid  import,  and 
require  some  assistanoe  txi  eiplain  thenu  In  attempting 
to  do  this,  die  dafimdants  hove  altogether  fiuled«  Thelaw 
oti  this  subject  is  deariy  laid  down  by  Lord  tUU  in 
MotUMgue  V.  Baik.  {d)  •<  The  redting  part  of  a  deed^" 
he  says,  ^  is  not  at  all  a  nccessaiy  one»  either,  in  law  or 
equity.  It  may  be  made  use  of  to  esqplain  a  doubt  of 
the  inteatioa  and  meaning  of  the  parties  I  butithadino 
effiM  or  operation*  But  when  it  comei  to  limit  the 
estate,  there  the  deed  i^  to  have  its  eftct  according  to 
what  tittiiatidns  are  tJbeardn  set  forth,  and  that,''  alluding 
to  the  deed  then  in  qoesttoa,  ^is  ^in  and  full  without  any 
maanar  of  contradiction  whatever." 


Supposing,  for  a  OM^ment,  that  tfaa  inf^tion  could  oon- 
trottl  the  l^al  efiixt  of  tUl  Ifanittttiott,  it  is  incumbent 


(ay  Willet,  ISO. 
(c)  S  T.  H.  765. 


(5)  8r.iK.519. 
Id)  5Ch.Ca.lOU 
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OB  the  defendants  to  shew  what  that  intention  was ;  but 
whether  the  limitation  was  to  vest  immediately  in  some 
other  person  than  Lord  Orford^  or  at  a  future  period, 
is  altogether  a  matter  of  uncertainty.  It  is  said  that 
the  period  intended  was  the  determination  of  the  pre- 
Tious  estates ;  but  suppose  Lord  Orford  had  exercised  his 
pcmer  of  appointment)  what  then  becomes  of  that  inten- 
tkn  ?  His  wish  was  to  make  the  estate  descendible  in 
tht  BfoUe  family ;  but  how  that  was  intended  to  be  ac- 
cwnplished  is  perfectly  vague  and  uncertain :  in  the 
mode  proposed  it  would  be  almost  immediately  de- 
feated; fior  whoever  might  answer  the  description  at 
the  fixture  periodt  it  must  vest  in  him  or  her  by  pur- 
diasei  and  the  estate  would  then^  of  course,  descend  to 
the  heirs  ex  parte  patemd. 


U20. 


Marquis 
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Lord 
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The  cases  in  which  this  Court  has  corrected  words 
from  the  recital  of  a  contract  have  no  application ;  this 
VIS  a  voluntary  settlement.  Those  on  wills  are  likewise 
ioepplicable.  In  Ldde  v.  Grey  {a\  there  were  words  6f 
lefisroDoe^  and  it  was  necessary  to  have  recourse  to  the 
preceding  limitations,  in  order  to  construe  the  one  in 
dispute :  in  this  case,  the  limitation  contains  no  words  of 
leferenoe,  and  it  is  entirely  free  from  obscurity. 


The  construotion  which  is  contended  for  by  the  De- 
fimdants,  violates  two  important  rules  of  law ;  1st,  That 
a  remainder  shall,  if  possible,  be  construed  vested 
rather  than  contingent;  and,  2dlyf  that  no  one  can 
make  his  own  right  heir  a  purchaser.  The  e£Pect  of  this 
fimitation,  in  point  of  law,  was  to  vest  the  old  reversion 
in  Lord  Otfori.  Vide  the  case  of  the  two  daughters,  [b) 
In  answer  to  this,  it  is  said  that  such  is  not  the 
effiM:t  where  the  grantor  is  himself  the  right  heir ;  and  a 


(•)i£MlMh    MiifiiktlU 


(h)ChJM,9$.k 
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distinction  taken  by  Walmsley,  in  Spark  v.  Spark  (a\ 
between  that  case  and  Cranmet's  (i),  is  much  relied  on. 
In  the  former  case,  the  estates  were  both  chattel  inte- 
rests, but  in  the  latter,  one  was  freehold  and  the  other 
a  chattel.  What  Walmdey  said  was  merely  an  obiter 
dictum;  and  in  Cranmer^s  case  it  is  stated  that  there 
was  a  difference  of  opinion  among  the  Judges,  and  that 
a  writ  of  error  was  brought.  By  one  of  the  notes  in  the 
margin  of  Dyer^  which  are  known  to  have  been  added  by 
Treby  C.  J.,  and,  therefore,  are  entitled  to  considerable 
weight,  it  appears  that  Seijeant  Bartlef  said,  that  a 
contrary  decision  was  made  in  the  44  Eliz.;  and  Lord 
Coke  must  have  considered  the  decision  either  as  re- 
versed or  over-ruled,  or,  at  least,  that  there  was  no 
ground  for  the  above  distinction,  as  in  commenting  on 
the  cases  he  does  not  allude  to  it.  Co.  Litt.  54f5. 


One  of  the  counsel  for  the  defendants,  feeling  the 
pressure  of  this  part  of  the  case,  has  resorted  to  a  most 
extraordinary  line  of  argument,  and  has  contended,  that 
upon  the  result  of  the  five  propositions  which  he  has 
stated  (r),  this  is  a  contingent  remainder.  The  three 
last  of  those  propositions  favour  the  construction  of  the 
plaintifis,  and  shew  that  estates  limited,  in  default  of 
appointment,  vest  subject  to  be  devested  by  the  exercise 
of  the  power :  the  two  first  rest  on  Looters  case,  and 
Walpole  V.  Cowmay^  which  have  been  over-ruled,  after 
much  argument  and  discussion,  by  Doe  v.  Martin^  and 
Cunningham  v.  Moody.  These  cases  have  been  fol- 
lowed by  several  others,  MaundreU  v.  Maundrell  (rf), 
and  other  cases  cited  in  Sugden.  {e)  The  rule  is  so  laid 
down  by  Mr.  Fearne  {f\  and  Mr.  Sugden.  {g)  In 
the  edition  of  Mr.  Feamifs  work,  edited  by  Mr.  Butler^ 


(a)  Cro.Eiiz.666. 
l<f)  10  Vei.  lies. 


(b)  Dyer^  509.  (c)  Vide  ante,  p.  39. 

(e)  Tr.  on  Pow.  145,  i44»,  Sd  ed. 

there 
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there  is  no  note  pointing  out  the  existence  of  any  such 
distinction  between  a  general  power  of  appointment  and 
one  oonfined  to  particular  objects,  nor  has  any  case  or 
aothoritjr  been  quoted  in  which  it  is  to  be  found.  It  i$ 
sud  that  the  law  in  1781  was  different:  it  would  not 
be  difficult  to  point  out,  by  reference  to  the  decisions  of 
Lords  Mansfield  and  Ketyon^  alterations  more  striking 
thiQ  the  one  in  question,  but  still  one  rule  only  can  be 
adopted.  The  law  is  permanent,  and  cannot  be  altered  • 
bj  one  or  two  decisions.  It  has  been  asserted  that  Sir 
WBkm  Grant  considered  the  intention  of  Lord  Orford 
88  perfectly  clear ;  that  is  not  the  case ;  all  that  he  said 
W88,  that  there  could  be  no  doubt  he  intended  to  keep 
die  estate  in  the  blood  of  the  SoUe^s^  but  how  that  in- 
tentioo  was  to  be  carried  into  effect  was  altogether 
matter  of  doubt  and  conjecture;  the  impossibility  of 
deciding  was  one  of  his  reasons  for  not  adopting  the 
coQstniction  insisted  on  by  the  defendants;  for  what 
odier  purpose  did  he  cite  the  cases  oi  Seymour  v.  Bore^ 
8I8S,  and  Doe  v.  Pugh  ?  (a) 


1820. 

Marquis 
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II.  As  to  the  second  question,  the  effect  of  the  deed 
of  confirmation,  we  stand  upon  a  principle  as  firmly 
setded  as  any  in  this  Court ;  that  a  deed  of  this  de- 
scription will  not  be  carried  beyond  the  intention  of  the 
parties,  and  that  if  by  mistake  or  inadvertence  it  should 
exceed  that  intention,  it  will  be  restrained  and  reformed 
according  to  it.     The  cases  beginning  with  Lansdxmn 
T.  Lansdawn  (b\    and    ending    with     Braybroke    v. 
Inddp  (c),  are  all  uniform  on  this  subject.      The  in- 
tention of  Lord  Orfordy  as  appears  firom  the  deed  itself 
was  merely  to  remove  the  doubt  created  by  the  deed 
of  1785 ;  and  the  effect  and  intention  of  tlie  deed,  so 


(a)  Sec  S  Mer.  347,  MS. 
(r)  8  Tea.  417. 


{h)  Mot.  564.  Vide  App.  No.  4. 

fitf 
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1#M*       Sk  nNOfli  wtentn^g  villi  tw 
17S1,  «if  to  ilnagdiai  aod 
hM  beea  tflkcBy  that  this  b  a 
mkI  not  a  confinnatioD ; 
the  tfftfiitHTH  of  tihapartiet  aloaa 
ilnictioa;  and  vitli  laqpactto  tiha 
of  panHMMy  wlio^  it  is  nid, 

aider  this  deed,  and  Imvc  advaneed  a^Mj  ok  the  tth 
of  it,  that  at  onee  611s  to  Ae  gpwmd,  when  iw  ops* 
sider  that  thqr  an  parchasers  with  fall  notice  of  Ae 
dead  of  1781,  and  that  thcj  wen  bond  to  take  notice 
ofdbeeflbstofdiedeedof  ITM:  beeaase  d^f  net  pv^ 
cbasen,  thqr  eaimot  carry  this  deed  finther,  or  ghw  it 
a  Boso  eUansivo  operatioii  than  Lord  CUatUm  ooold, 
and  scill  less  can  thej  do  us  ^""iMn  it  ivpeeie  by  the 
ptfodingsand  eridence,  that  when  th^  adfaneed  their 
money,  they  had  nerer  seen  or  heard  of  It. 

III.  The  arganent  •»  to  length  of  thne  |ir9ceeds  en 
the  notion  of  a  disseisin ;  but  as  loi^  •»  Ae  legal  estate 
remains  nntouched,  there  can  be  no  disseizin.  Hap' 
Idm  r.  Hqpkim  (o),  Lord  Pdmfrei  w.  Lord  Windsor  {b\ 
Lord  OrcnvOU  w.  Myth,  {e)  The  possession  of  the 
cestuiqoe  trust  is  that  of  the  trustee;  when  die  la^ 
ter  is  called  upon  to  deirest  hfansdUT  of  the  legal  eatete^ 
it  must  be  in  &vonr  of  the  par^  entitled  ander  the 
original  deed ;  and  no  .time  can  bar  a  cestuique  timet, 
while  the  title  of  his  trustee  remains  unaffected*  The  rule 
must  be  still  stronger  between  mortgagor  and  mort- 
gagee. A  lease  by  cestuique  trust  mdll  bind  the  tmslee 
in  this  Court,  but  a  morCgsgor  has  no  estate :  he  has 
nothing  bnt  a  right  of  redemption;  and  ho  or  any 
lessee  under  him  are  mere  tenants  at  will,  and  may  be 
ousted  by  the  mortgagee  without  notice,  {d)    It  is  said, 

(s)  1  iMr. 5S1.  (6)  S  Vei.  47S.  (e)  IS  Tcf.  990. 

{fi)  Vide  Burgee  y,  JVhcatc,  M  iupra. 

that 


CiL8K9  IN  CJHANCSSBY, 


69 


kbit  tbi«  CkHirt^  in  mmy  cmfiti  ^cts  by  wtHogy  to  Um 

st«tat#  of  limitatiousi  as  in  diat  pf  e  mortgagee  who  biu 

bem  twen^  ye^T?  in  po^no^^ioni  and  receipt  of  tbe 

mi^  without  any  f^dinission  that  he  holda  as  mort^ 

ipgee  I  but  thia  is  an  adverse  j)osseision  pf  a  trustee 

agunst  the  cestuique  trus^  of  a  peraon  drying  the 

exist^Qe  of  any  right  of  redemption;  he  claima  an 

absolute  owner;  but  if  he  admits  thai  b^  holda  aa  mort*- 

gpgee,  whatever  time  may  have  eUy;>sed9  and  whathev 

U  has  su£^ed  ^  ^,  or  CuD,  to  receive  the  rentf;,  tba 

equity  of  redemption  exi9tSt  m^  the  question  who  ia 

entitled  to  it  must  remain  open ;  the  mortgagee  must 

icferlkjs  title  to  the  deed  by  which  the  mortgage  waa 

cieited ;  and  in  no  sense,  tbareforc^  can  it  bf  adveme 

totbtof  the  mortgagpr. 

Soppoaing,  for  the  sake  of  argument}  tbat  there  could 

he  an  equitable  disseiain,  when  did  it  take  place?  If  on 

tb  death  of  George  Lord  0(fordf  ba  could  not  devise 

MeMfhi  and  it  descended  to  hj«  hw*  The  ptaitute  of 

limitatioDs  has  not  run,   because,  although  barred  of 

his  ejectment,  the  heir  may  bring  a  real  action.   If  this 

vere  a  legal  disseizin*  he  might  bring  his  writ  of  right ; 

^  if  we  argue  by  analogy  to  law,  the  analogy  must  be 

pursnedt  A  right  of  entry  is  not  devisable;  and  the  time 

ini  by  the  statute  has  not  expired ;  for  it  has  never 

km  said,  that  there  is  a  bar  in  equity  where  there 

would  have  be^  none  at  law, ,  If  the  estate  passed  by 

Horace  JUord  OrforcCs  codicU,  and  the  disseisin  did  not 

awuneooe  till  his  death,  t^yenty  years  have  not  elapsed, 

and  Mrs.  Darner  would  not  have  been  barred  of  her 

^ectment.    In  either  way  pf  putting  the  case,  thereforet 

it  is  fatal  to  the  argum^t  of  the  defendants.    But  if 

there  could  be  an  equitable  disseizin,  which  we  do  not 

adnut,  there  has  been  none  in  thia  case.    Lord  Greti" 

ville  v»  JBfytft  ia  a  diitinct  wthority  eatahliahmg  this 

pro^ 
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O 
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proposition,  that  the  possession  of  a  party  improperly  in 
possession,  but. who  is  in  under  the  notion  that  it  was 
according  to  the  original  trust,  b  not  adverse  to  the  title 
of  the  rightfiil  owner.  Now  Lord  CUiUoify  refers  his  ■ 
tide  to  the  deed  of  1781,  he* has  never  pretended  to 
claim  adversely  to  that  deed,  and  he  distinctly  recog- 
nized it  in  the  deed  of  1-81 1.  The  same  rule  prevails  at 
law,  and  shews  that  it  is  not  the  mere  &ct  of  a  man's 
getting  into  possession  adversely  that  makes  him  a  dis- 
seizor :  to  create  a  disseizin,  he  must  enter  claiming  ad- 
versely in  tide.  In  lAtL  s.  396.  (a),  it  is  said,  that  when  a 
jrounger  son  enters  on  the  death  of  the  &ther,  and  then 
dies,  the  entry  of  the  eldest  son  is  not  tolled ;  for  the 
law  intends  that  he  entered  claiming  as  heir  to  his 
&ther,  and  the  eldest  son  claims  by  the  same  tide. 
This  exacdy  applies  to  the  present  case:  Lord  CZf'n- 
t(m  enters  by  mistake,  not  by  disseizin ;  not  generally, 
but  under  the  lin^tation  to  the  right  heirs  of  Samuel 
BMe s  the  tide,  then,  was  never  adverse  to  us;  the 
possession  may  have  been  adverse,  but  the  tide  never 
has  been. 


o 


It  would  be  the  same  at  law,  supposing  the  lands  had 
been  in  lease,  and  the  lessee  had  paid  the  rent,  not  to 
the  right  heir  of  Samuel  RoUe  under  the  limitation  in 
question,  but  to  Lord  Clinton;  that  is  no  disseizin  of  the 
reversioner,  because  the  possession  is  referable  to  the 
lease :  the  lessee  must  admit  that  he  holds  under  it,  and 
while  it  exists,  his  possession  is  that  of  the  real  rever- 
sioner, (i)  So  in  the  case  of  a  mortgage,  while  the 
mortgagee  is  in  possession  liimself,  or  by  his  tenants, 
the  equity  of  redemption,  whoever  may  receive  the 
'  rents,  can  never  be  affected.     But,  lastly,  if  there  could 


(a)  Vide  Co.  Litt.  S4d.  a. 

ib)  rule  Doe  Y.Ikttwertf  7  Eatif  $99,    sSch,SrLe/.e58. 


be 


CASES  IN  CHANCERY 

be  an  equitable  disseizin,  and  supposbg  that  it  took 
[dace  before  181 1,  we  contend  that  it  was  put  an  end  to 
I7  tbe  deed  of  transfer  executed  in  that  year,  because  it 
coDtains  a  distinct  and  complete  recognition  of  the  title 
of  the  persons,  who  are  really  entitled  under  the  deed  of 
1781. 
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On  the  point  of  champerty  and  maintenance  it  is  un- 
necessary to  say  any  thing,  because  it  does  not  in  the 
least  affect  the  merits  of  this  case.  The  agreement  be- 
tween the  plaintiffs  was  not  put  in  issue  by  the  defend- 
ants; and  the  propriety  of  entering  into  it,  considering 
the  doubts  that  existed  as  to  which  was  entitled,  can- 
Bot  be  questioned. 


lie  Mastee  of  the  Rolls,  (a) 

llus  case  comes  before  the  Court  on  further  direc«  Aug.  8. 
tions,  upon  an  order  pronoimced  on  the  27th  June  1817, 
by  which  a  question  was  sent,  as  one  fit  for  the  determi- 
Dati(m  of  a  court  of  law,  to  the  Judges  of  the  Courts  of 
King's  Bench  for  their  opinion,  whether  Robert  George 
WtUiam  Trefusis^  afterwards  Lord  Clinton^  father  of  the 
defisndant  Lord  Clinton^  took  any  and  what  estate  under 
die  indenture  of  the  2d  August  1 78 1 .  Upon  that  question 
the  Judges  have  returned  the  certificates  of  their  di- 
vided opinions.  The  Court  being  in  possession  of 
them,  has  now  to  consider  what  further  directions  ought 
to  be  given.  That  same  question  must,  if  there  had  been 
no  change  in  the  Court,  have  come  under  the  consider- 
ation of  the  great  and  learned  Judge  who  made  the  order ; 

(a)  The  tditon  have  been  favoured  by  bis  Honor  the  Master  of 
the  RoUs^  with  a  note  of  his  jud^ment^  corrected  by  himself. 

Vol.  II.  F  and 


M 


iseow 


Marquis 
Choucon^ 


Cuinrdic. 
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and  he  would  now  have  had  to  pitxibunce^  for  the  first 
time^  a  decree  in  the  cause,  nothing  having  been  hitherto 
don^  by  the  Cotir^  exo^t  pronouncing  the  preceding 
Older,  and  e&c^t  delivering  a  clear  and  exfdidt  opinion 
upon  all  the  qtestions  hi  the  cause. 

The  first  question,  therefore,  now  to  be  considered, 
seems  to  be  that  ti^hich  separately  relates  to  this  question 
ot  la^.  UpOti  that  the  only  point  contended  for  by  the 
counsel,  bn  tJie  patt  of  the  defendants,  or  which  could 
indeed  be  contended  fbr  by  them,  after  the  weight  of  aU« 
diorttie^  iagainst  their  clieht,  is,  that  before  a  question 
of  this  nature  iahd  m^kgnitude  is  finally  decided^  Atiodiei^ 
opportunity  ought  to  be  afforded  for  the  reconsideration 
of  it  in  a  court  of  law ;  a  proceeding  certainly  not  without 
precedent,  but  not  to  be  directed  as  a  matter  of  course, 
nor  unless  the  ends  of  justice  shall  appear  to  demand  it. 

It  is  impossible  that  I  i^hould  hot  be  iihp^essed  with  a 
saise'of  the  heavy  responsibility  tiow  cast  upon  me^  the 
great  respect  and  deference  due  to  the  opinions  of  those 
who  have  preceded  me  in  judgment  in  this  gre&t  causey 
and  the  comparative  inferiority  that  must  belong  to  any 
Opinion  of  mine.  But  I  cannot  feel  that  I  should  have 
properly  discharged  the  duties  of  my  station,  or  have 
acted  Up  to  the  expectation  which  the  parties  engaged  in 
this  long  and  important  Cause  have,  I  thinks  a  right  to 
entertain,  if  I  had  forbom  to  form  an  opinion  of  my 
Own  on  all  the  subjects  brought  before  me,  or  if,  having 
formed  that  opinion,  with  all  the  care  and  industry  that 
ttiy  other  duties  have  permitted,  I  should  now  omit  to 
state  it,  and  the  grounds  on  which  it  has  been  formed. 

I  have  been  referred  by  the  counsel  for  the  plaintiffs, 
both  in  the  opening  of  these  proceedings  and  in  the 
reply,  to  the  opinion  which  was  delivered  by  the  late 
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Master  of  the  Rolls,  as  containing  the  pith  and  eub- 
staooe  of  all  that  bad  been  or  could  be  urged  in  support 
of  their  case ;  and  I  shall  therefore  follow  and  refer  to 
that  opinion  throughout  in -the  views  which  are  therein 
taken  of  it,  stating,  as  I  go  along,  the  points  in  which  I 
haye  the  satisfaction  to  concur,  and  those  in  which  I 
have  the  serious  task  of  differing  with  so  great  an  au- 
thority.     In   entering  upon  that  exanunation,   it  will 
not,  I  hope,  be  deemed  an  improper  momentary  digres- 
lioD,  if  I  avail  myself  of  this  opportunity  of  paying 
a  tribute  to  that  most  able  and  deservedly  estimated 
Judge,  not  by  giving  vent  to  my  own  feelings  of  per- 
sonal friendship  and  respect,  which  might  not  be  deemed 
suited  to  this  place,  but  by  the  expression  of  that  ge- 
neral feeling  of  admiration,  which  I  am  sure  must  be 
common  to  all,  either  in  or  out  of  the  profession,  who 
have  heard  or  read  this  and  the  other  opinions,  which 
have  so  eminendy  characterized  the  whole  of  his  judicial 
career:  admiration  not  only  of  the  depth  of  thought 
and  learning,  but  likewise  of  the  profundity  and  strength^ 
the  closeness  and  the  accuracy  .of  reasoning,  the  mas- 
terly perspicuity  and  conciseness,  and  the  peculiar  feli- 
city of  style  by  which  they  are  distinguished,  which  will 
render  them  long  a  standard  of  judicial  eloquence,  such 
as  all  should  imitate,  few  can  equal,  and  none  can  excel. 
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The  substance  of  the  opinion  of  that  learned  Judge 
which  is  in  print,  and  in  the  possession  of  every  body, 
I  think  maybe  reduced  to  three  propositions :  1st,  That 
though  he  thought  there  was  no  doubt  as  to  the  purpose 
with  which  Lord  Orford  made  the  settlement,  and  the 
description  of  person  to  whom  he  meant  to  give  the 
estate,  in  the  event  of  a  default  of  issue  of  his  own  body, 
yet  that  the  words  of  the  limitation  could  not  be  so 
moulded  as  to  carry  that  intention  into  execution,  that 
the  Court  was  bound  to  give  them  their  first  and  appro- 
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priate  meaning,  which  he  thought  did  not  admit  of  any 
other  construction  than  that  of  giving  a  vested  remainder 
to  the  person  who  was  the  right  heir  of  Samuel  RoUe  at  the 
time  of  the  execution  of  the  ideed.  2dly,  That  the  deed 
did  not  furnish  any  the  least  evidence  of  an  intention  to 
frame  the  limitation  in  the  manner  contended  for  by  the 
Defendants,  namely,  to  such  persons  as  should  be  right 
heirs  of  Samuel  Solle  at  the  time  when  the  preceding 
limitation  should  expire ;  that  we  have  no  ground  for  sup- 
posing that  this  is  what  the  drawer  of  the  deed  supposed 
himself  to  have  accomplished,  when  he  used  the  words 
he  has  employed ;  and  that  it  is  only  because  this  would 
have  been  the^most  proper  limitation  to  effect  the  grantor's 
object,  that  we  are  desired  to  say  it  is  the  limitation  which 
he  has  actually  made.  sdly.  That  as  to  the  actual 
intent  of  the  framer  of  the  deed,  the  conjecture  which 
the  Master  of  the  Rolls  rather  seemed  inclined  to  adopt 
was,  that  the  words  "  right  heirs  of  Samuel  BoUe^^  were 
used  as  descriptive  of  actually  existing  persons  other 
than  Lord  Orford  himself,  and  that  there  would  be  more 
ground  for  contending,  that  this  ought  to  be  turned  into 
an  immediate  limitation  to  the  late  Lord  Clinton^  as  the 
person  designated,  though  under  an  improper  descrip- 
tion, than  into  a  prospective  limitation  to  the  persons, 
who  at  a  future  period  should  answer  that  description. 
This  opinion,  however,  ended  in  a  reference  of  the 
question  to  the  opinion  of  the  Judges  of  a  court  of  law, 
which  they  have  returned  by  their  certificates. 


The  certificates  are  as  follows:  (His  Honor  here 
read  them  at  length.)  The  reasons  for  the  opinions 
contained  in  these  certificates,  beyond  what  they  im- 
port, we  are  not  in  possession  of;  but  it  is  evident,  on 
the  face  of  them,  that  these  high  authorities  differ  in 
opinion  not  merely  as  to  the  effect  of  the  limitation  in 
qu€»stion,  but  likewise  upon  both  the  points,  on  which 
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the  construction  of  It  depends.     The  first,  a  general 
question  as  to  the  rule,  by  which  the  construction  of 
such  a  limitation  is  to  be  governed,  whether  intention, 
when  sufficiently  manifested,  can  in  any  case  control 
the  l^al  import.      The  second,  a  question   applying 
solely  to  this  particular  case,  as  to  the  sufficiency  of  the 
eyidence  it  affi}rds  of  the  intention   of  Lord  Orford. 
Upon  the  first  point  the  three  learned  Judges  appear  by 
their  certificate  to  concur  with  the  Master  of  the  Rolls 
in  thinking  that  the   true  criterion  by  which  this  case 
is  to  be  governed  is  not  the  actual  meaning  and  intent 
of  the  firamer  of  the  deed,  but  the  legal  import  and 
efiect  of  the  terms  he  has  made  use  of.     They  conceive 
the  rule  of  construction  applying  to  them  to  be  peremp- 
tory and  inflexible  in  favor  of  the  legal  import  in  all 
cases,  and  under  all  circumstances,  without  regard  to 
a  different  meaning  in  the  firamer  of  the  deed,  even 
though  such  meaning  should  be  sufficiently  manifested 
by  the  circumstances  of  the  gift,  and  the  other  parts 
of  the  deed :   that  the  terms  in  which  the  limitation 
is  expressed  have  annexed  to  them   an  unambiguous, 
settled,  well  known,   and   appropriate  meaning,   which 
cannot  be  varied  in  any  case  by  any  circumstances  ex- 
trinsic to  it;  according  to  which  the  Court  is  bound  to 
consider  them  as  confeiTing  a  vested  remainder  on  the 
person,  who,  at  the  time  of  the  execution  of  the  deed, 
was  the  right  heir  of  Samuel  RoUe  :   that  such  meaning 
must  be  inviolably  and  universally  adhered  to,  in  pre- 
ference to,  and  in  exclusion  of,  any  manifestation  of  a 
contrary  intent,  however  clearly  the  same  may  be  esta- 
Uished  by  collateral  circumstances,  if  they  could  be 
resorted  to,  in  aid  of  the  construction,  or  even  though 
mch  circumstances  appear  on  the  face  of  the  deed. 
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Thia  rule^  if  it  were  satis&ctorily  established  to  be  of 
this  inflexibly  md  universal  extent,  would  supersede 
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and  render  unnecessary  any  en^iry  into  the  fects  of 
the  present  casei  tending  to  shew  the  particular  mean- 
ing and  intent  which  Lord  Orford  had  in  the  use  of 
the  words  ^^  right  heirs  in  this  limitation."  But  the  same 
authorities  have  declared  under  the  second  head,  that 
if  the  rule  were  not  of  this  binding  nature,  and  if  the 
construction  were  to  depend  on  a  manifestation  of  intent 
as  to  the  person  intended  to  take  when  suiSicient  to 
overcome  the  legal  import,  yet  that  such  manifestation 
of  intent  is  not  sufficiently  made  out  in  the  present  case. 


Mr.  Justice  Baylcy  differs  on  both  these  points.  As 
to  the  general  question,  he  does  not  deny  the  existence  of 
a  general  rule  of  construction  applicable  to  limitations 
of  this  nature,  but  he  denies  it  to  be  of  ^  that  universal 
and  inflexible  nature,  by  which  in  all  cases,  and  under 
all  circumstances,  the  construction  is  to  be  governed. 
A  limitation,  he  states,  by  way  of  remainder  to  the  heirs 
or  children  of  a  deceased  person,  is  not  necessarily  con- 
fined to  such  persons  as  are  within  that  descriptioii  at 
the  time  that  limitaUon  was  created.  Collateral  circoni- 
stances,  apparent  on  the  face  of  the  deed,  may,  he 
thinks,  and  ought  to  be  resorted  to,  when  they  exist, 
in  aid  of  the  construction,  for  the  purpose  of  discarering 
the  real  meaning  of  the  settlor  as  to  the  person  intended 
to  be  designated  by  the  terms  made  use  of  as  his  grantee ; 
and  that  this  first  meaning,  if  clearly  and  sufficiendy 
manifested,  may  be  allowed  to  get  the  better  of  the 
legal  import,  and  to  pre>*ail  in  favor  of  the  person  so 
proved  to  have  been  really  intended  to  be  designated* 
As  to  the  application  of  this  principle  of  construction  to 
the  present  case,  he  thinks,  under  the  second  head,  that  the 
circumstances  attending  the  present  grant*  as  thejappear 
on  the  deed,  are  sufficient  to  make  out  such  a  clear  mani- 
festation of  Lord  Or/bnfs  intent  to  designate  by  the  term 
**  right  heir,*'  there  used,  not  according  to  Ae  legal 
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importy  the  then  present  right  heir  of  SamuH  BoUfff 
but  the  person  who  would  be  the  right  heir  of  Samuel 
Belle  at  the  expiration  of  the  prior  estate  tail,  as  ought 
intkiscasetoprefaiiin  his  iivor,  over  the  ordinary  osper- 
itkni  of  kgal  import  in  &vor  of  the  present  hesr. 


1M6. 


In  this  state  of  ccmfiicting  authority,  it  becomes  neces- 
sary IQ  consider  the  subject  under  bodi  the  heads  before 
meaticmed^  into  which  the  argument  seems  naturally 
divided;  the  first  as  to  the  nature  and  extent  of  the  rule 
in  fiiTor  of  the  legal  import  appUed  to  a  limitation  of  this 
Diture;  the  second  as  to  the  effect  of  the  proofii  afibrded 
in  this  case  of  the  meaning  aiwexed  by  Lord  Orford  to 
the  tefins  made  use  of  by  him  in  this  limitation. 

The  4eed,on  which  the  questicm  arisesi  was  a  settlonent 
made  on  the2dof  4hp^  1781,  of  an  estate  in  the  coun- 
ties of  XMxm  and  Convwall^  (called,  from  the  former  pos- 
sessors, the  BoUe  estiite,)  by  Qeorge  Earl  of  Orfori^  the 
th^  absolute  owner  in  fee.     The  Earl  bad  succeeded  on 
the  death  of  his  mother  in  U^e  January  preceding,  under 
the  will  of  his  grandfather  Samuel  JtoUe,  to  this  estate, 
together  with  another  in  the  county  of  Dorset,  but  which 
littef  was  not  included  in  this  dee^  not  being  consi- 
derfd  by  him  to  stand  on  the  same  footing ;  and  he  re^ 
peatedi^  chairacterizes  it  m  having  been  the  estate  and 
inheritance  of  Samuel  Roller  probably  from  its  having  come 
by  inheritance  to  Samuel  Bolle  /  a  circumstance  which  he 
appears  to  h^ve  considered  as  entitled  to  considerable 
veight,  and  which  seems  to  have  formed  the  chiei  in- 
ducement to  the  making  of  this  deed.     It  is  in  the  nature 
of  a  testamentary  deed,  without  any  other  parties  to  it 
than  his  own  trustee,  JosAua  Sharp,  and  probably  with- 
out any  other  person,  except  his  legal  advisers,  being 
privy  to  its  contents ;  APt  called  for  by  any  particular 
occa^jbP)  nor  wtended  to  have  any.  immediate  or  binding 
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operation  durbg  his  life,  but  to  govern  the  succession  to 
the  estate  after  his  death,  and  particularly  in  die  event, 
which,  being  then  single  and  unmarried,  and  at  an  ad- 
vanced period  of  life,  he  appears  to  have  antidpated, 
and  which  in  a  few  years  afterwards  actually  took  effect; 
viz.  his  djdng  without  issue.  His  sole  object  in  making 
the  deed  was  to  provide  for  tliat  event,  by  a  settlement 
on  his  maternal  heir,  whom  he  considered  entitled,  as 
to  this  estate,  to  be  preferred  to  his  paternal  heir.  H6 
addressed  himself  to  the  consideration  of  this  subject,  (as 
was  observed  by  the  leading  counsel  for  the  plaintifis  in 
the  first  argument  in  this  Court,)  with  a  moral  feeling, 
not,  however,  with  the  moral  feeling  supposed  by  that 
learned  counsel  to  efiectuate  the  will  of  his  grandfather, 
for  in  nothing  done  respecting  this  estate,  since  his  ac- 
quisition of  it,  had  he  shewn  any  such  feeling.  He  had 
Tecendyy  by  a  recovery,  destroyed  the  estate  tail,  and  the 
remainders  created  by  that  will.  In  the  introductory 
recital  made  of  the  will  in  this  deed,  he  omits  any  notice 
of  the  remainder  over  therein  given  to  his  cousins  Jokn 
and  Samuel  BaUe;  and  the  new  estate  tail  which  he  gives 
to  himself  differs  from  that  given  to  himself  by  the  will, 
being  an  estate  in  tail  general,  instead  of  an  estate  in 
tail  male.  His  moral  feeling  was  of  another  kind :  it 
was  as  much  opposed  to  any  disposition  which  had 
been  made  by  his  grandfather,  as  it  was  to  any  li- 
mitation that  he  should  himself  make,  by  which  what 
he  considered  to  be  the  right  of  the  heir  of  the 
SoUe  line,  to  succeed  to  the  estate  and  inheritance 
of  his  ancestors  the  RoU^s  might  be  defeated.  NSs 
view  in  making  the  settlement  was  not  merely  to 
give  a  general  preference^  to  the  RoUe  Une,  but  more 
particularly  that  at  the  appointed  time  whoever  was  the 
right  heir,  whether  one  or  many,  male  or  female,  mar- 
ried or  single,  young  or  old,  on  whom  the  law  would  have 
C9St  the  inheritance  by  descent,  had  it  been  transmitted 
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from  Samuel  Rolle  to  his  heirs,  without  the  descent 
being  broken,  might  thereby  be  enabled  to  succeed  to  the 
inheritaoce  of  his  ancestor. 

Lord  Orford  foresaw   that    this   object   could    not 
be  obtained,   without  a  new  settlement  of  the  estate 
00  the  person  who  should  succeed  him  as   the   heir 
d  Samuel  BcUe,    in    the    event  which    he    contem- 
plated, viz.  his  death   without  issu^;  because  in  that 
evait   the    two   lines    of    Orford    and    BoUe    would 
00  longer  be  united,  and    the  estate,    if  he   should 
£e  seised  of  the  fee  recently  acquired  by  the  recovery, 
most  descend  to  his  paternal  heir  of  the  line  of  Or^ 
fordy  to  the  exclusion  of  the  line  of  Rolle.     To  pre- 
vent this,  and  to  secure  the  succession  in  that  event  to 
the  sacoeeding  right  heir  of  Samuel  Rolley  was  the  sole 
otgect  of  the  settlement,  and  to  effectuate  which  every 
pftit  of  it  is  directed.     The  intention  is  here  put  out  of 
all  doubt,  by  the  solicitude  of  the  settlor  to  record  it 
himself  on  the  &ice  of  the  deed,  in  a  recital  of  unusual 
detafl,  in  which  he  expressly  states  his  object,  and  the 
reasons  for  it,  not  certainly  anticipating  the  doubts  that 
Itt?e  been  thrown  on  his  meanmg,  for  then  he  would 
hiye  obviated  them  by  some  express  word  in  the  oper- 
atire  part,  but  from  a  desire  probably  that  the  deed  should 
cany  on  the  face  of  it  the  reasons  for  the  provisions  con- 
tamed  in  it     It  was  natural  for  Lord  Orford  to  wish  that 
his  own  illustrious  family,  and  particularly  his  future  pa- 
ternal heir,  a  near  relative  with  whom  he  had  no  difier- 
ence,  should  be  informed  in  this  mode  of  the  reasons  why 
this  part  of  his  pro{)erty  was  selected  from  the  rest,  to  be 
£sposed  of  by  a  separate  deed,  or  why  in  respect  to  it  a 
preference  was  given  to  an  unknown  and  comparatively 
obscure  maternal  relation,  over  bis  successors  in  the 
earldom. 
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Lord  Orfard  begms  the  recital  with  the  mhgBtH 
which  hud  the  fcnndation  for  the  deed^  «id  created 
its  necessity,  the  double  line  of  ancestry^  |iaknml 
and  maternal,  of  which  he  was  then  the  representa- 
tive, the  line  of  Orford  and  the  line  of  JSMe  : 
one,  the  line  through  which  he  had  received  th^ 
estate  (as  he  proceeds  to  shew),  the  other,  that  to 
which  the  estate  must  descend  as  his  paternal  heirs^ 
in  case  he  oontimied  to  hold  the  fee^  (which  he  shewa 
himself  to  have  recently  obtained  by  the  recovery,) 
and  suffered  it  to  pass  by  descent.  He  marks  hia 
decided  preference  with  refbr^ioe  to  the  sutj^ect  cf 
his  intended  disposition,  of  the  maternal  to  the  paternal 
line,  by  noticing  only  one  linH  ii^  the  one»  which  saffi* 
dently  pointed  out  who  would  be  his  paternal  heir ;  but 
tracing  the  other  through  several  links  up  to  his  mater- 
nal ancestor,  Tieophilus  Clinton  Earl  of  JJncoln  and 
Baron  Clinton^  marking  particularly  his  own  connectiaa 
of  heirship  with  Samuel  Moiled  being  the  only  child  and 
heir  of  hia  9K)>ther»  and  she  the  only  child  and  heir  of 
Samuel  RoUe.  Havii^  stated  the  history  of  his  title  to 
the  estate  under  the  will  of  Samuel  MMe^  the  recovery 
suffered];  and  that  the  uses  of  it  were  declared  to  himself  in 
fee»  he  proceeds  to  state  his  main  object,  to  which  all  tl^ 
preceding  statement  was  introductory,  anticipating  the  e{^ 
feet  of  this  acquisition  of  the  fee  on  the  future  descent,  and 
marking,  in  the  way  of  contrast,  by  the  emphatic  word^ 
^*  But,"  the  course  of  succession,  in  which  he  preferably 
wished  the  estate  to  go.  '^  But  the  said  George  Earl 
of  Orford  is  willing  and  desirous  that  the  premises  should 
continue  and  remain  in  the  family  and  blood  of  the  said 
Samuel  BMe!'  (a)  His  anxiety  on  this  subject  leads  him 
to  repeat  the  same  idea  in  the  witnessing  part.  '^  This 
indenture  witnesseth  that  for  and  in  consideration  of 


(a)  T%de  2  Bam*  4*  Aid,  627,,  where  the  deed  is  stated  at  length. 
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tbe  natural  love  and  a£SsGtioii,  wfaioh  the  said  Qearge 

Eart  of  Orfbrd  hath  and  beareth  unto  his  relations  the 

heirs  of  tbe  said  Samud  BoUe,  and  to  the  intent  that  the 

nuDors,  &c«  may  remain,  continue,  and  be  in  the  &mily 

and  blood  of  his  late  mother  the  said  Margaret  Coimtess 

of  Orfbrdj  on  the  side  or  part  of  her  said  father."     Tbe 

iiiDitatioiis  which  follow  evidently  shew  the  same  inten* 

tkm,  and  are  framed  with  a  view  to  the  same  ofcgect. 

He  conveys  the  whole  estate  to  Joshua  Sharpen    his 

iieirs  and  assigns,  to  dMs  uses  after  limited ;  and  he 

dimdedares  the  uses  in  tbe  fpUowing  terms;  '^  To 

die  ase  and  behoof  of  the    said  George  fjarl  pf   Ot'- 

f»i,    for  and  during    his  natural  ii^    if itbout  ip^- 

paMhmant  o^  and  with  full  power  to  flo  an4  commit 

aogr  manner  of  waste  on  the  said  premises,  or  any  p^ 

Of  parts  thereof,  and  from  and  ^fter  his  (Jeoees^^  to 

dtt  use   and  behoof   of  the    heirs   of   the  body  of 

him  the  said  George  Earl  (^  Orford  lawfully  to  be  be*- 

gotten."    Thus  for  the  deed  is  in  exact  conformity  to  the 

purpose  declared  in  the  recital,  to  secure  the  continuance 

of  the  estate  in  the  fomily  and  blood  of  Samuel  MpUe. 

Lord  Oir/brd  having  first  transferred  his  whole  interest  in 

tbe  estate  to  bis  trustee,  takes  bade  to  bifoself  an  estate 

tail,  instead  of  his  prior  estate  in  foe«     Being  himself  the 

lieir  oi  Samuel  RoUej  his  continuing  to  hold  the  estate  for 

bis  life  was  consistent  with  this  object,  w))ich  w^s  not 

to  transfer  the  estate  into  the  family  of  Rqlle^  but  that.it 

«i<MiU  remain  and  continue  therein.    The  transmission 

to  his  issue,  if  he  had  any,  was  also  compatible  with, 

and  a  necessary  furtherance  of.  the  same  purpose,  as 

tbeyi  like  him,  must  in  succession  be  the  heirs  of 

that  fomily.     So  long  as  the  estate  tai),  created  by  this 

limitation,  continued  to  exist,   no  one  could  succeed 

tP  the  BoUe  estate,   who  did  not  represent  tbe  Un^ 

ofSoUe. 


U2Q. 


Marquis 
Cholmon* 

|>BLSY 

«• 

l4ord 
Clinton. 


That 
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That  Lord  Chford!^  sole  object  in  the  deed  was  a 
transfer  of  the  ultimate  fee  fix>m  himself  to  the  future  heir 
of  the  Bjolle  family,  and  that  the  reduction  of  his  own  in«- 
terest  therein,  from  a  fee  to  an  estate  tail,  was  with  thia 
object  only,  is  proved  by  the  subsequent  limitations.     In 
this  settlement  of  the  fee,  he  took  care  to  part  ooly  with 
'  the  descendible  quality,  reserving  to  himself  every  pres^it 
right  of  absolute  enjoyment  and  the  full  dominion  oi^^ 
the  estate.     Before  the  limitation  of  the  fee,  therefore, 
he  reserves  to   himself  the  power  of  introducing  any 
new  uses,  which  any  subsequent  event  or  change  of  pur* 
pose  might  induce  him  to  prefer,  a   power  perfectly 
natural  and  proper,  if  he  meant  himself  to  have  only  a 
partial  and  limited  interest  in  the  estate,  but  wholly 
superfluous  and  unnecessary  if  he  had  intended  a  resti- 
tution  of  the  fee  to  himself  by  the  next  limitaticm.     The 
same  observations  apply  to  the  power  oS.  revocation  and 
appointment  of  new  uses,  reserved  in  the  largest  terma  by 
the  proviso  which  follows  the  next  limitation* 


The  principal  and  indeed  in  a  manner  the  sole  purpose 
for  which  the  deed  was  made,  still  remained  to  be  provided 
for,  to  which  all  that  had  hitherto  been  done  was  merely 
introductory  and  subservient. 


The  limitation  which  follows  next  is,  ^^  in  de&ult  of 
such  declaration,  limitation,  direction,  or  appointment, 
to  the  use  of  the  right  heirs  of  the  said  H.  IL  for  ever, 
and  to,  for,  and  upon  no  other  use,  intent,  or  purpose 
whatsoever."  The  contingencies  upon  which  the  re- 
mainder in  fee  was  to  take  effect,  having  taken  place 
by  the  death  of  George  Earl  of  Chfigrdy  on  the 
fifth  of  December  1791,  without  issue,  and  without 
having  executed  any  new  appointment  under  the 
power,  or  revoked  the  uses  of  his  settlement,  the  ques- 
tioD  is|  who  became  entitled  to  succeed  to  the  estate 

< under 
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under  the  terms  of  the  limitation  ?  "  to  the  right  heirs  of 
Samud  RoUe  for  ever,  and  to  no  other  use,  intent,  or 
purpose  whatsoever."    There  is  no  doubt  that  the  words 
"  right  heirs,"  in  this  limitation,  are  words  of  purchase^ 
and  not  of  limitation,  no  antecedent  estate  of  freehold 
having  been  given  by  the  deed  to  Samuel  RoUe.    There  is 
DO  doubt,  that  in  order  to  take  as  such  purchaser,  the 
person  must  fully  and  correctly  answer  the  description 
contained  in  the  limitation,  and  consequently,  that  no 
person  could  become  qualified  who  did  not  possess  the 
character  of  the  right  heir  of  Samuel  Rolle.     But  the 
doubt  arises  from  the  subject  matter  of  tlie  limitation  : 
had  it  been  the  grant  of  an  inunediate  estate  of  freehold 
in  possession,  no  doubt  could  have  arisen  as  to  the 
person  meant  to  be  designated  by  the  words  right  heir 
of  Samuel  Rcile.     As  the  freehold  cDuld  not  be  in  abey- 
ance, it  must  have  vested,  if  at  all,  immediately  in  the 
person  who  was  at  the  time  of  the  execution  of  the 
deed  the  right  heir  of  Samuel  RoUe.     But  there  does 
not  exist  the  same  necessity  in  the  case  of  a  remainder, 
which  may  be  granted  at  the  option  of  the  grantor, 
either  as  a  vested  remainder  to  a  present  existing  cha*- 
ncter,  or  as  a  contingent  remainder  to  one  not  in  ex- 
istence, or  not  ascertained,  provided  such  character  be 
in  existence  and  ascertained,  at  or  before  the  determin- 
ation of  the  preceding  estate. 


1820. 


Marquis 
Crolmon* 

DELEY 

o. 
I«ord 

CUKTON. 


The  sole  purpose  and  design  of  the  deed  was  to  prevent 
the  estate  going  in  the  event  and  at  the  period  stated,  to 
Lord  Orford^s  own  paternal  heir,  and  to  carry  it  to  his 
maternal.  Upon  this  point  the  Master  of  the  Rolls  gives 
hk  decided  •opinion,  "  That  Lord  Orford  had  the  in- 
tention which  is  ascribed  to  him,  (namely,  so  to  settle 
his  estate  as  to  carry  it  to  his  relations  on  the  mother's 
side,  in  default  of  Issue  of  his  own  body,)  there  can,  I 
think,  be  no  reasonable  doubt."     The  Master  of  the 

Rolls 


T« 
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Marquis 

CttOLMOM* 

Iionl 
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RoUb  shewB  how  incontroTertibly  this  point  is  establish- 
ed,  by  Lord  OrforcCs  own  declaration  in  the  recital  oi 
the  deed*     We  have,  therefore,  according  to  this  great 
authoritfr,  a  clear  manifestation  of  Lord  Otford^s  intent 
on  the  fiice  of  the  deed,  in  a  way  to  exclude  all  reason- 
able doubt,  as  to  all  the  points  now  in  question:   lst» 
the  event,  for  which  it  was  the  intent  of  Lord  Orford 
to  provide  by  this  settlement^  namely,    ^^  the  default  of 
issue  of  Lord  Orford!^  own  body ;"     2dly,  the  descrip- 
tion of  pex^son  to  whom  he  intended  his  estate  should 
be  carried  in  this  event,  namely,  '^  his  relations  on  the 
mother's  side;"  and,  3dly,  the  nieans  by  which  he  in- 
tended it  should  be  carried,  namely,  "  by  this  settle- 
ment^" and,  consequently,  by  the  limitation  now  under 
consideration,   there  being  no  other  in  the  settlement 
that  applies  to  or  has  any  operation  in  this  event.     It 
is  also  dear,  as  the  same  authority  points  out^  that  ^^  if 
the  limitation  operates  in  the  manner  contended  for  by 
the  Plaintifis,  this  intention  will  be  wholly  defeated; 
for  it  will  carry  the  estate  to  the  paternal  uncle,  who 
had  in  him  none  of  the  blood  of  Margaret  Countess  of 
Orfordj  Earl  Georges  mother,"     This  effect  and  oper- 
ation of  the  limitation  follows,  as  the  inevitable  conse- 
quence of  allowing  the  construction  to  be  governed  solely 
by  a  rigid  application  of  legal  import  and  presumption. 
Instead  of  carrying  the  estate,  as  it  is  admitted  it  was 
intended  to  do,  in  the  appointed  period  and  event,  to  the 
maternal  in  exclusion  of  the  paternal  heir,  and  to  no 
other  use  or  purpose  whatsoever,  it  is  made  to  carry  it 
at  that  time  and  event  to  the  paternal,  to  the  perpetual 
•  exclusion  of  the  maternal  heir ;  and  the  estate,  instead  of 
being  continued  in  the  line  of  Bx)Ue^  is  for  ever  transferred 
out  of  that  line,  into  another  that  is  a  total  stranger 
both  in  family  and  blood.    On  the  other  hand,  upon  the 
assumption  that  the  technical  rule  respecting  vesting 
does  not  apply  to  this  case,  and  that  the  term  <^  right 

heirs" 
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honT  in  thk  lioiitetioa  ought^  under  all  the  circum- 
'  stanceB  and  notwithstanding  the  legal  presumpticm,  to  be 
ooDfidmed  a  description  intended  to  refer,  not  to  the  then 
pteRiit  time  and  person,  but  to  the  future  period  and  cha- 
ncier, m.  the  death  and  fitilure  of  issue  of  Lord  Orfordi 
ind  to  die  person  postessing  at  that  time  and  event  the 
chancter  of  right  heir  of  Samuel  Boiler  none  of  the 
miichieft,  admitted  to  be  the  consequence  of  the  (^posite 
ooDstraction,  will  take  places     The  deed  will  be  made 
OBDflstent,  intdiligible^  and  operative  in  all  its  parts,  an 
object  always  to  be  aimed  at,  if,  by  any  constructicm,  it  can 
be  attained.    The  intuition  of  the  grantor  will  be  carried 
iato  execution,  in  exact  conformity  to  his  own  recorded 
nd  undoubted  declaration  of  it,  in  co-operation  with  the 
plan  and  effect  of  the  other  limitations  in  the  deed. 


18S0. 

Marquis 
Cholmok- 

DELEY 

Lord 

CUKTOK. 


The  main  difficulties,  however,  belonging  to  this  case 
lemain  to  be  coilsideredi  The  question  still  is,  as  the 
IfaMer  of  the  Rolls  observes^  ^'  Whether  the  Court  can 
mould  the  words  of  the  deed  so  as  to  cariy  the  intention 
into  execution  ?' 


After  the  most  attentive  consideration  which  I  have 
bem  able  to  give  to  the  subject,  I  cannot  say,  notwith- 
stHiding  the  unfeigned  deference  I  feel  for  the  pre- 
ponderance of  authority  in  &Y0ur  of  the  construction 
contended  for  by  the  plaintiff,  that  I  am  prepared  to 
wiopt  and  act  upon  it  without  further  revision.  I  can- 
not say  that  the  question  is  not  attended  with  a  sufficient 
degree  of  difficulty  and  doubt  jto  render  a  further  con- 
flderation  necessary ;  or  that  I  have  myself  been  able  to 
oreroome  the  objections  to  the  plaintiff's  construction. 
If  I  had  now  finally  to  decide  the  question  upon  my  own 
opinion^  laying  aside  all  regard  to  the  authority  on  either 
ode,  I  feel  strongly  disposed  to  concur  in  the  opinion 
which  Mr.  Justice  Sa^ly  has  expressed^  in  respect  to 

both 
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both  the  points  upon  which  the  question  has  been  shewn 
to  depend,  namely,  the  rule  of  construction  qiplicaUe  to 
a  limitation,  such  as  the  one  now  under  oonsideratioiiyaiid 
the  intention  and  meaning  of  the  author  of  it.  I  shall  state 
the  reasons  for  this  concurrence  under  both  the  heads. 
Under  the  first,  I  think,  with  Mr.  Justice  Bcyletfy  that 
the  rule  of  construction  upon  which  the  plainti£&  rely  is 
not  absolute  and  universal,  but  qualified  and  admitting 
of  exception,  that  it  prevails  only  when  the  actual 
intention  and  meaning  is  not  sufficiently  and  clearly 
manifested  on  the  &ce  of  the  instrument,  and  ceases  to 
operate  when  the  particular  intention  and  meaning  is  so 
manifested.  I  concur  with  him  that  a  limitation,  by 
way  of  remainder,  to  the  heirs  or  children  of  a  person 
deceased,  is  not  necessarily  confined  to  such  perscHis,  as 
are  within  that  description  at  the  time  that  limitation 
was  created.  I  cannot  discover  any  satis&ctory  ground 
why  it  should  be  so  confined  upon  principle,  and  I  do 
not  find  it  established  to  be  so,  by  any  authority  before 
the  present  case. 


In  discussfng  the  first  question,  respecting  the  appli-^ 
cation  of  the  legal  presumption  to  the  construction  of 
the  words  "  right  heirs,"  in  the  limitation,  in  preference 
to,  and  in  exclusion  of  all  consideration  of  the  intent 
with  which  these  words  are  used  by  Lord  Orfbrd,  and 
the  meaning  which  he  annexed  to  them,  I  assume,  for 
the  sake  of  the  argument,  that  under  the  next  head  the 
fact  will  be  made  out,  that  the  intention  and  meaning 
of  Lord  Orford^  was  such  as  Mr.  Justice  Bayley  has 
declared  it  in  his  opinion  to  have  been,  reserving  that 
point  for  separate  consideration.  Unless  that  fact  be 
satis&ctorily  established,  there  is  certainly  nothing  to 
prevent  the  operation  of  the  ordinary  rule  of  constnic-> 
tion.  But  those  who  insist  on  the  binding  force  of  the 
rule,  without  regard  to  intention,  and  even  in  oppo- 
sition 
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sition  to  it,  if  it  could  be  established  by  the  means  pro-  1 820. 

poied,  must  be  prepared  to  go  the  length  of  contending  '  ~ '  '. 

fcr  the  paramount  ascendancy  and  effect  of  their  rule,  Cholmon- 
even  under  the  admission  that  a  contrary  meaning  and        ^^^^^ 
intention  could  in  &ct  be  established.  Lord 

CUNTOK. 


It  is  dear  from  the  subject  of  the  grant,  that  the 
yemamder  might  be  given  to '  the  person  sustaining  the 
diameter    of  right   heir,    at  either   of  two    periods, 
nmely,    either  at  the  time  when  the  remainder  was  If  the  time  »t 
created,  (which  person,  for  the  sake  of  distinction,  may  ^^^^^'^  a 
be  termed  the  present  right  heir,)  or  at  the  time  when  deed  is  to  vest 
4e  remainder  was  to  take  effect  on  the  determination  ^^^the 
of  die  prior  estate  tail  (which  last  person  may  be  termed  Umitotion  it- 
Ae  future  right   heir).      The  description  may,   con-  immediately 
sbtaitly  with  the  words,  refer  to  either  period,  and  will,  »"  ^*^°*®'f  a. 
dier^re,  admit  of  being  referred  to  either  by  suppletory  legal  pre- 
inference.    In  the  absence  of  any  secondary  proof  of  •^^Pj^^'^rt- 
intention  being  afibrded  by  the  deed,  to  supply  the  ing  estates; 
iBeaning  thus  left  imperfect,  the  law  steps  in  to  sup-  gumptbif  may 
ply  the  meaning  by  presumption,  in  fiivour  of  vesting  be  rebutted  or 

•  •  •:  *     u        .        •  r  .     *!.     controlled  bv 

m  an  existing  present  character,  m  preference  to  the  intention  coU 
ertate  falling  into  abeyance,  with  all  the  other  objections  ^f^*^  ^"^i*  c 
to  a  contingent  remainder:  but  this  is  only,  when  the  any  other  port 
grantor  himself  hks  been  totally  silent  on  the  subject,  o^^**®^*^- 
and  has  afforded  no  means  on  the  face  of  the  deed,  to 
discover  his  meaning  on  the  point  in  question.    If  his 
meaning,  (which  must  be  the  object  of  enquiry,)  though 
not  ccmimunicated  in  express  terms  in  the  operative  part 
of  the  deed,  is  commimicated  in  the  other  parts  of  it, 
80  that  by  coupling  them  with  the  operative  words,  the 
defect  may  be  supplied,  and  the  entire  meaning  of  die 
grantor,  both  ns  to  the  character  and  the  period  re- 
ferred to  in  his  description,  satisfactorily  and  clearly 
ascertained,   what   objection  can   be  made  to   such  a 
mode  of   ascertaining  the  meaning  of  the  grantor? 
If  erne  part  of  a  deed  is  dubious  or  imperfect,  why 
Vol,  IL  G  may 
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may  not  the  other  parts  be  reported  to,  to  e3q>lai]i 
it?  If  the  actual  meaning  thu3  asoertainedi  is  found 
not  to  coincide  with  that   which  legal   presumptioii 

• 

would  alone  have  supplied,  the  result  is,  that  the  mean* 
ing  in  this  particular  case   differs  from  what  upoii 
general  principles  would  have  been  supposed  to  be  the 
meaning.    Is  the  Court  to  persevere  in  adherence  to  a 
supposition,  when  it  is  in  the  particular  case  proved  to 
be  ill  founded  ?    The  legal  presumption  can  only  be  a 
presumption  of  the  unexpressed  meaning  of  the  gcantaSf 
for  from  thence  alone  can  the  tide  dfany  person  to  take 
as  donee  be  derived.    But  that  presumption,  like  every 
other  presumption,  can  avail  only  till  rebutted  by  proof 
to  the  contrary;  and  in  this  cast  the  argument  aup* 
poses  that  the  contrary  can  be  proved  by  sufficient 
manifestation,  if  the  other  parts  of  the  dead  are  per- 
mitted to  be  resorted  to  and  coupled  with  the  open^ve 
part,   and  the  construction  drawn  from  their  united 
efiect     When  the  real  meaning  of  the  donor  is  ascer- 
tained as  to  the  description  and  character  of  hiis  donec^ 
how  can  the  Court  receive  or  act  upon  any  preaump* 
tion  of  a  contrary  meaning?    To  take  as  a  purchaser 
under  a  deed,   the  claimant  must  exactly  and  frdly 
answer  the  description  in  the  grant     How  could,  the 
present  right  heir  answer  the  description,  which  is  thus 
proved  to  have  had  reference  to  the  future  right  heir  ? 
On  the  same  principle  that  the  recital  in  the  present  case 
is  not  permitted,  to  show  the  meaning  of  Lord  Orfard  i^ 
the  use  of  the  words  "  right  heii-s"  in  the  operative  part 
of  the  deed,  its  operation  might  have  been  resisted  had 
it  contained  a  direct  and  express  anticipation  and  dis- 
claimer of  the  legal  construction,  and  a  substitution  of  the 
meaning  in  which  the  words  were  intended  to  be  used. 


That  there  does  exist  a  rule  of  construction  ap- 
plicable to  limitations  of  this  nature^  in  many  caacs 
of  a  peremptory  and  inflexible  obligation^  by  which 

the 
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tbe  Court  is  bound  to  omstrue  the.  remainder  ere-        l8fit). 
ited  by  iti   to  be  a  rested  remainder  in  the  person      *?^'J*.* 
possessing  the  character  at  the  time  of  its  creation,     GftotftoN- 
is  not  disputed;  neither  is  H  insisted^  that  to  give  it        ^^^ 
llttt  e&ct  the  actu^  intcintion  of  the-framer  of  the         Lord 
deed  shcnild  be  manifested  by  any  express  word  in  the 
limitetiom    Without  any  word  of  present  import^  the 
hw  will  supply  it  by  presumption  in  &Tor  of  vesting. 
It  is  sufficient  tibat  a  contrary  intent  is  not  expressed  or 
ihown«     But  the  question  is,  whether  there  is  any  rule 
imposing  the  same  obligatory  construction,  in   a  case 
where  the  terms  of  the  limitation  are  general,  not  speci-      * 
tjmg  by  any  express  words  whether  the  character  is  to 
bepresentor  future,  and  when  coupling  the  limitation 
with  the  other  parts  of  the  deed,  the  intention  in  fitror  of 
tlie  future  diaraeter  is  satisfiictorily  and  clearly  demon- 
ilniled.    The  insertion  of  a  single  word  of  future  impbrt 
ib  the  limitation^  in  addition  to  the  term  **  right  heirs^" 
at  the  word  '^  then,"  or  any  similar  expression,  would, 
ills  admitted^  hare  prevented  the  remainders  vesting  in 
tkejIreBent  right  heir,  and  make  it  a  contingent  re- 
mainder to  the  future  heir.     Why  so  ?  Because  the  in- 
teotMHi  of  the  grantor,  thus  manifested  in  express  tdrms, 
it  allowed  to  govern  the  construction  and  effect  of  the 
fanitation^   If  intention,  then,  is  the  criterion,  when  thus 
maiSsstddf  why  is  it  not  to  be  so^  when  manifested  equally 
•I  to  the  proof  of  the  fact,  and  unexceptionably  as  to  the 
node  of  proof  in  another  way?     Can  the  effect  which 
intention,  •  when  ascertained,  is  to  have,  depend  on  the 
mode  in  which  it  is  ascertained  ?     Can  it  make  any  dif- 
fisrence,  whether  it  be  ascertained  by  the  express  or  im- 
plied sense  of  the  operative  words  ?    Here  however,  care 
must  be  tak^i  to  attend  to  the  distinction  between  this 
and  limitations  differendy  worded.    In  some,  tbe  oper- 
Hive  words  are  such  as  to  be  capable  only  of  one  meai^- 
iof^  and  contain  in  th^nselves  a  full,  perfect^  and  unam- 

G  f  biguous 
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.  1820.        biguous  description  of  the  person  or  character,  withoot 
Marquis       requiring  any  addition  to  render  it  complete,  or  admit* 
.  Cholmon-     ting  of  any  explanation  or  qualification.      In  others,  as 
^^  in  the  present  case,  the  description,  if  confined  to  the 

^J^^  literal  impdh  of  the  words  themselves,  is  imperfect,  and 
necessarily  must  have  some  addition  made  to  render  the 
meaning  complete.  The  description  is,  on  the  face  of  it, 
ambiguous  and  equivocal,  admitting  of  two  interpreta- 
tions, without  any  thing  in  the  words  themselves  to  de- 
termine which  of  the  two  is  the  one  intended  by  the 
firamer  of  the  instrument 

Where  allmit-  In  the  first  case,  to  resort  to  and  to  act  upon  the  id- 
is  perf^and  *®*^^o^  o^  ^c  framer  of  the  deed,  however  cleariy  ascer^ 
complete,  it  tained,  as  a  guide  to  determine  what  should  be  the 
controuledby  me&ning  and  efiect  of  the  limitation,  would  be  inadmis- 
l^^T  ^^^'  **^^® *  becailse  it  would  not  be  to  expound  the  operative 
other  parts  of  Words  of  the  limitation,  (which  is  the  proper  du^  of  the 
the  deed.         Court,)  making  use  of  intenti<m  to  supply  or  explain 

the  meanings  (neither  xyf  which  is  required  in  the  case 
put,)  but  to  set  up  an  implied  meaning  collected  fix»n 
intention,  in  opposition  to  the  declared  meaning  af- 
forded by  the  operative  words.;  to  substitute  one  mean- 
ing in  the  place  of  the  other,  in  a  case  where  the  two 
meanings  are  irreconcilably  at  variance.  The  Court 
must  decide  which  of  the  two  is  to  be  preferred,  the  un- 
execbted  intent,  or  the  solemn  act  and  deed.  To  prefer 
the  former  to  the  latter,  would  be  doing  what  the  Master 
of  the  Rolls  so  strongly  and  justiy  condemns,  as  a  de- 
parture from  the  proper  office  and  duty  of  the  Court, 
when  employed  in  the  exposition  of  deeds. 

But  in  the  latter  instance,  of  a  limitation  where  the 
words  are  in  themselves  imperfect  or  ambiguous,  the 
case  is  very  different*  In  such  a  case  resort  must  be 
had  to  matter  extrinsic  to  the  limitation  itself>  for  the 

purpose 
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purpose  of  completing  and  ascertaining  the  meaning,  or 
the  deed  would  become  inoperative  and  void,  which  is 
always,  if  possible,  to  be  prevented.  No  alteration  is 
thereby  made  in  the  operative  words.  Their  meaning, 
as  &r  as  diey  are  capable  of  affording  any,  is  adopted, 
but  additional  information  being  n)Bcessary  to  supply 
the  defect,  and  remove  the  ambiguity  of  the  description, 
resort  is  had  to  the  next  best  sources  of  information, 
viz.  the  context,  and  the  nature  of  and  circumstances 
atteodiog  the  gift^  as  they  appear  in  oth^r  parts  of  th^ 
deed. 


1820. 


Marquis 
Cholmon- 

DELEY 

V, 

Lord 

CUNTOK, ' 


Before  we  can  decide  upon  the  true  construction  of 
this  limitation,  it  is  essentially  necessary  to  consider  what 
the  limitation  is,  as  framed  by  the  grantor,  and  what 
is  the  import  of  the*words  which  it  contains,  before  any 
additbn  is  made  to  that  import  by  either  of  the  proposed 
modes,  viz.  legal  presumption,  or  manifestation  of  par- 
ticular meaning.  Is  the  description  contained  in  it  of 
the  ri^t  heir  to  be  considered  perfect  or  imperfect? 
Upon  thb  point  there  can  be  no  doubt :  in  whichever  of 
Ae  two  modes  the  defect  is  to  be  supplied,  the  exist- 
ence of  the  defect  in  the  limitation,  before  the  application 
of  either  mode,  is  admitted  on  both  sides,  and  the  con- 
sequent necessi^  of  some  auxiliary  means  of  supplying 
it  During  the  discussion,  this  does  not  seem  to  have 
been  sufficiently  attended  to;  the  limitation  has  been 
^represented  at  one  time  as  imperfect,  requiring  auxiliary 
nteans  for  its  completion,  and  at  another  as  complete 
and  perfect,  and  therefore  rejecting  all  explanation  of  its 
iQeaning.  In  seeking  for  the  aid  of  legal  presumption, 
to  add  to  the  term  "  right  heir,"  the  words  "  at  the 
time  of  the  execution  of  the  deed,"  the  limitation  "is 
iiecessarily  admitted  to  be  imperfect  without  such  pre- 
mnptbn ;  for  in  the  case  of  an  express  limitation,  per- 
fect in  its  description,  no  presumption  of  any  kind  could 
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be  required  or  be  admiasible*  And  yetf  when  the  other 
mode  of  supplying  the  defect  in  the  limitation  in  pro- 
posed to  be  referred  to,  viz.  the  manifestation  of  intent,  the 
reference  is  resisted  on  the  ground  of  the  limitation 
being  in  itself  perfect,  unambiguous,  and  explicit  The 
words  "  right  heirs  of  S.  JR.,"  we  are  told,  are  words  of 
plain  and  well  known  legal  import,  and  must,  according 
to  th^t  import,  denote  the  person  who  was  heir  at  the 
time  of  the  execution  of  the  deed.  To  propose  any 
change  from  that  meaning,, is  treated  as  in  effect  to  pro- 
pose an  alteration  in  the  words,  as  being  Ho  otherwise 
to  be  effectuated.  "  It  is  only  because  the  words  in 
their  pr^^r  sense  will  not  have  the  effect  of  at- 
opmplishing  the  purpose  of  the  grantor,  that  their 
meaning  is  questioned.  The  argun^ent  is  only,  that 
the  grantor  cou)d  not  have  meant  to  say  that  which 
he  has  plainly  said."  (a)  These  observations,  it  should 
seem,  are  such  as  could  only  apply  to  a  limitation  rankl- 
ing under  the  head  of  one  substantially  perfect  in  itself 
without  any  extrinsic  aid. 


If  the  words  made  use  of  by  Lord  Op  in  the  limit- 
ation had  really  been  such  as  above  stated,  if  he  had  in 
addition  to  the  term  *^  right  heirs"  inserted  the  words  "  at 
the  time  of  the  execution  of  the  deed,"  all  the  above 
arguments  against  any  iiddition,  explanation,  or  substi- 
tion,  would  have  applied.  It  might  then  have  been 
properly  said,  Qjwiies  in  verbis  nulla  est  ambiguitas  ibi 
nulla  earposilio  contra  verba  expressa  Jienda  est.  But  the 
force  of  the  argument  is  greatly  diminished,  if  not  en- 
tirely taken  away,  when  it  is  observed  that  no  such  words^ 
nor  any  of  similar  import,  are  to  be  found  in  the  limit- 
ation, or  in  any  part  of  this  deed.  "  lHon  meus  hie  sermo^* 
might  Lord  Orjbrd  say.    The  words  which  have  this  jm- 


(a)  8ilfer.546. 
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poftint  effect  are  inserted  by  the  expositor:  it  is  the  re- 
sult of  ithe  application  of  legal  inference  and  presumption. 
Bat  diis  is  taking  for  granted  the  whole  question,  viz. 
wliecher  this  is  a  case^  in  wludi  any  such  presumption 
ought  to  be  applied.  One  of  the  two  disputed  modes 
of  siqjpiying  the  defect  in  the  limitation,  is  thus  first 
resorted  to  qs  a  matter  of  course,  and  then  the  efi^  pro- 
duced by  it  on  the  limitation  is  made  the  argument  for 
iti  prefisrable  adoption.  There  is  no  doubt  that,  if  legal 
presumption  be  applied,  the  efiect  will  be  to  render  the 
Kmitarion  perfect,  clear,  anu  unambiguous.  The  same 
may  be  said  of  the  eSeet  of  applying  intention  as  the 
criterion  of  explanation :  only  that  the  one  will  make  it 
8  perfect,  dear,  and  unambiguous  description  of  the  pre- 
Knt,  the  other  of  the  future  right  heir.  So  far  both  the 
modes  stand  on  an  equal  footing;  but  the  preference 
due  to  the  one  or  the  other  must  depend  on  a  difierent 

gRMUld* 
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Lord 
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What  is  the  character  of  this  limitation,  previous  to  the 
application  of  either  of  the  modes  proposed  for  supplying 
its  meaning?  It  is  altogether  imperfect,  and  that  in  its 
maiii  discriminating  feature.  It  is  equivocal  and  am- 
biguous, and,  without  some  foreign  aid  extrinsic  to  the 
Kmitarion,  can  aflford  no  guide  to  determine,  which  of  the 
two  right  heirs  was  intended  by  the  grantor  to  succeed  to 
his  estate.  Laying  aside  inference  and  presumption,  die 
words  ^^  rig^t  h&rs  of  5.  JB.'^  contain  a  general  descrip- 
tion of  a  person  standing  in  that  relation  to  £1.  R*  at 
some  time  or  other,  but  not  necessarily  at  any  particular 
time-  It  is  a  description  of  the  character  in  the  ab- 
stract, api^icable  to  every  right  heir  of  &  22.  past,  pre- 
sent, or  future,  but  not  of  necessity  applying  exclusively 
to  any  one  in  particular.  The  estate  did  belong  to  the 
past  right  heir :  at  the  time  of  the  deed,  was  belonging  to 
die  then  present  right  heir,  and  at  a  subsequent  time 
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would  belong  to  the  future  right  heir.  Each  ia  the  right 
heir,  but  at  a  different  time.  Time  is  the  discriminating 
feature.  The  character  belongs  equally  to  each  in  sue* 
cession;  time,  therefore*  or  some  other  characteristic 
circumstance,  must  be  added  when  either  is  to  be 
identified.  As  it  stands,  it  is  a  generic  not  a  specific 
description :  it  wants  all  that  is  to  give  it  particularity 
and  identity;  the  differentia^  the  accidens^  (as  the 
dialecticians  term  it),  name,  date,  or  circumstance,  to 
denote  what  right  h^  is  meant.  Without  such  addition 
the  description  is  wholly  defective,  as  a  guide  to  fix  the 
person  intended.  It  will  equally  fit  every  right  heir,  but 
it  characterizes  no  one  in  particular.  It  will  apply  with 
equal  propriety  to  Lord  Clinton  as  to  Lord  Orford  /  for 
each,  at  a  different  time,  was  solely,  exdusivdy,  and 
correctly,  the  right  heir  of  S.  It,  Without  some  ad* 
dition,  therefore,  to  the  description,  no  use  can  be 
made  of  it.  To  such  a  description,  terms  importing 
a  fireedom  from  all  defect  or  ambiguity,  can  with  no 
propriety  be  applied^ 


An  imperfect 
limitaUon  « 
must  be  con- 


Being  the  grant  of  a  remainder,  there  is  nothing  in  the 
subject  of  the  grant  to  prevent  its  being  granted,  either 
to  the  person  who  was  the  right  heir  at  the  time  of  the 
creation  of  the  remainder,  or  to  the  person  who  would 
be  the  right  heir  at  the  time  appointed  for  its  taking 
effect :  the  words  of  the  limitation  are  open  to  either 
construction.  The  grantor  has  omitted  by  any  ex- 
press term  to  signify  his  meaning  on  this  pointy 
whether  the  remainder  was  to  be  a  vested  remainder  in 
the  present,  or  a  contingent  one  to  the  future  right 
heir ;  whichever  party  succeeds,  he  cannot  be  said  to 
derive  his  tide  under,  or  in  opposition  to  an^  thing 
plainly  said  by  the  grantor.  The  grantor  has  be^i 
wholly  silent  on  the  subject:  what  is  there  that  should 
prevent  the  Court  in  the  constructipn  of  a  limitation  so 

imperfect 
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imperfect  on  the  &ce  of  it,  in  its  most  essential  point,  1820. 

from  adverting  to  and  being  governed  by  the  other  J_  -  v* 

parts  of  the  deed,  if  in  them  can  be  found,  in  respect  Cholmon-* 

of  thb  point,  a  clear  and  sufficient  manifestation  of  the  ^^^^"^ 

grantof  s  nne^^pressed  but  implied  meaning  ?  Lord 

CUNTOM. 


To  pronounce  on  the  meaning  of  a  detached  part  o^  strued  bj  the 
oratnict  from  an  instrument,  without  referring  to,  and  JllSn'!^!. 
compdrinir  it  with  the  other  parts  of  the  same  instru-  Iccted  from 

.7^  ,    .  ,  ,  .         .  the  whole  of 

meat,  if  relating  to  the  same  subject,  is  contrary  to  thedeedtaken 
e?ery  principle  of  correct  interpretation,  applied  to  any  ^«**®'« 
written  instrument  upon  any  subject ;  and  it  is  parti- 
cularly reprobated  by  all  the  authorities  respecting  the 
OQDstniction  of  legal  instruments.  Sheplierdj  in  his 
Tottchdonef  mentions  it  as  one  of  the  established  rules 
far  die  exposition  of  deeds,  .^^  That  the  construction 
should  be  made  upon  the  entire  deed,  so  that  one  part 
do  hdp  to  expound  another,  and  that  every  part  may 
take  eflBsct  and  none  be  rejected ;  that  all  the  parts  do 
agree  together,  and  there  be  no  discordance  therein." 
We  are  to  look  (as  it  has  been  expressed,)  at  the 
ibar  comers  of  the  instrument,  and  not  to  judge  per 
fmOa. 

The  legal  presumption  in  favour  of  the  present  right  In  construing 
hdra,  does  not  proceed  on  the  ground  of  particular  pre«iunpSn 
mtention,  but  on  principles  of  general  application.    It  can  only  pre- 

vftil  111  thfi 

wfll  prevail  in  the  absence  of  any  proof  of  a  particular  absence  of  a 

intent  or  when  that  is  not  very  clearly  and  sufficiently  co"*.>^'7  >"*- 

.  •        ,  ^    teotion,  or 

manifested.     But  when  that  is  manifested,  it  is  contrary  where  that  is 

to  all  principle,  that  presumption  should  be  allowed  to  j^^^th 

operate  in  cqiposition  to  direct  proof,  sufficient 

clearness. 

Every  absolute  owner  of  an  estate  has  a  right  to  dis- 
pofie'of  it  in  any  manner,  and  to  any  person  or  cha- 
nteter  he  thinks  fit,  taking  oare  only,  in  the  exercise  of 

his 


M 


CASfid  IN  caUNCERY. 


lisse. 

Bfafqtiif 
toiti 


his  right)  not  to  violate  any  rule  of  law.  In  the  choice 
of  his  donee,  he  is  under  no  restraint,  he  may  require 
fitnn  him  the  possession  of  any  qualification  or  cha- 
racter, howerer  novel  and  whimsical,  as,* in  a  reported 
instance  of  a  gift  to  the  first  perspn  who  riiould  come 
to  Su  PauTs.  The  law  only  requires  that  he  should 
specify  his  appointment  in  terms  sufficiently  clear  and 
explicit  to  enable  the  Court  to  discover  with  certainty 
who  the  person  or  character  is  whom  he  intended  to 
appoint  The  law  cannot  interfere  further  than  to  din- 
cover,  by  sound  exposidonj  the  intention  of  the  grantor, 
and  to  give  ^fect  to  it,  provided  it  be^agreeable  to  the 
rules  of  kw. 


Had  iim  beat  the  grant  of  a  present  estate  in  pos« 
MMion,  it  must  have  vested  immediately  on  the  execu- 
tioQ  of  the  deed  \  and  dierefbre,  if  given  to  a  right 
heir,  could  only  have  been  given  to  die  then  pxesei^ 
right  heir.  This  is  not  so  in  die  case  of  a  remainder^ 
whene  die  oon^>lete  dde  to,  and  enjoyment  of  the  estate 
cannot  be  transferred  till  the  period  and  event  fixed 
for  die  remainder  to  vest  in  possession.  By  that 
time,  the  person  or  character  to  whom  the  remain- 
der is  given,  must  be  in  existence  and  ascertained, 
but  he  need  not  before.  The  right,  however,  to  the 
future  estate  may,  and  the  law  prefers  that  it  should 
immediatdy  vest  in  some  existing  person  or  character^ 
the  moment  that  it  passes  out  of  the  grantor,  and  not 
continue  in  abeyance,  till  the  period  and  event  is 
arrived  for  die  remainder  to  take  effect  in  possession. 
But  it  is  wholly  at  the  opuon  of  the  grantor,  to  deter- 
mine to  which  of  those  descripU(»is  of  person  or  cha- 
racter, his  estate  shall  go  at  the  appointed  time. 


If  ther^ore^    it  is  fouod  that  the  mind  of  Lord 
OrfoTiif  as  declared  l^y  his  deed  of  gif^  was  that  the 

remainder 
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itmiiiider  should,   at  the  appointed  time  and  event) 

go  to  the  succeeding  right  heir,  and  not  to  the  present, 

by  thit  declaration  the  right  must  be  conclusively  bound. 

The  mind,  however,  of  the  grantor  must  be  deariy 

and  sofliciently  made  known  by  his  deed,  in  the  ex- 

poonding  of  which,  the  Court  is  bound  to  adhere  to 

established  rules  of  exposition,  from  which  it  never 

oqgfat  to  depart,  to  &vour  die  exigency  of  a  particular 

cmCf  however  urgent  the  call  may  be.     These  rules 

require  that  certain  forms  dbould  be  observed,  esper 

dally  in  deeds ;  and  it  is  of  infinite  importance,  in  ord«: 

to  iffi>rd  a  certain  permanent  and  fixed  guide  in  the  titles 

to  lesl  property,  that  these  forms  should  not  be  sacrificed 

fiom  any  fediag  of  the  hardship  that  may  be  produced 

io  a  particular  case.      It  was  the  desire  to  preserve 

invidate  the  great  landmarks  of  real  property,  that 

seems  to  have  operated  on  the  majority  of  the  gre^ 

authorities  in  this  case,  requiring  a  rigid  and  inflexiUe 

adherence  to  what  they  considered  to  be  an  established 

rule  of  GcmstructioB* 


1S20. 


But  what  are  the  established  rules  for  the  exposidcm 
of  deeds^  and  what  the  limits  imposed  by  them  to  th# 
adherence  to  technical  terms  ?  For  the  reasons  before 
mentioned,  they  are  required  to  be  observed  to  a 
certain  extent,  but  never  so  as  to  interfere  with  the 
more  important  roles,  in  favour  of  what  I^'Ord  Hardwicke 
tmns  the  truth  and  justice  of  the  case« 

The  real  intention  of  the  firamer  of  the  deed)  the 
wrkten  declaration  of  whose  mind  it  is  always  considered 
to  be^  is  the  end  and  object,  to  the  discovery  and 
effectuating  of  which  all  the  rules  of  ccmstruction,  pro- 
perly so  called,  are  uniformly  directed.  When  technical 
words  or  phrases  are  made  use  of,  the  strong  presumption 
u^  that  the  par^  iptended  to  use  tb9ni  ucoc^nikkg  to  ihei^ 

correct 
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Words  of  de- 
scripduntobe 


correct  technical  meaniDg;  but  this  is  not  cmdusive 
evidence  that  such  was  his  real  meaning.  If  the  techni*- 
cal  meaning  is  found,  in  the  particular  case,  to  be  an 
erroneous  guide  to  the  real  one,  leading  to  a  meaning 
contrary  to  what  the  party  intended  to  convey  by  it,  it 
ceases  to  answer  its  purpose.  The  deed  may  be  drawn 
inartifidally,  from  ignorance  or  inadvertence^  or  othw 
causes,  but  still,  if  there  is  enough  clearly  to  convey 
information  as  to  the  real  meaning,  the  object  is  at- 
tained. The  mind  is  with  certamty  discovered,  and 
being  known,  must  be  the  guide,  or  the  act  and  deed 
would  be  not  the  act  and  deed  of  the  party,  but  of  the 
Court  Because  the  words,  which  are  the  signs  of  the 
ideas  of  the  persons  using  them,  are  in  genend,  and  in 
the  correct  use  of  them,  the  signs  of  ideas  di£ferent  from 
those  of  which,  in  the  particular  case,  they  are  fiaund 
less  technically  and  correctly,  but  with  equal  certain^, 
to  be  the  signs :  can  it  follow  that  they  are  to  be  oon« 
strued,  to  represent  the  ideas  of  which  they  are  known 
not  to  be  the  signs,  in  preference  to  those  of  wfaidi  they 
appear  to  be  the  signs  ?  Where  is  the  authority  that 
compels  the  Court  to  go  tliis  length  in  its  adherence  to 
technical  meaning  ?  The  contrary  has  been  long  and 
universally  established  to  be  the  rule  by  the  biglifin  au- 
thorities from  the  earliest  period,  without  a  sing^  one  to 
the  contrary.  Many  cases  may  doubtless  be  fimnd,  in 
which  technical  meaning  has  been  allowed  to  prevail, 
notwithstanding  some  appearance  of  a  contrazr  intent; 
but  tliis  has  been  where  the  manifestation  of  intent 
was  not  deemed  sufficient,  to  get  over  the  presumption  in 
favour  of  legal  construction.  The  paramount  regard 
to  be  had,  in  a  case  circumstanced  as  the  present,  to 
the  meaning  and  intention  of  the  grantor,  in  prefanenoe 
to  technical  meaning,  is  the  settled  rule  of  construction. 
If  the  subject  of  the  instrument,  on  wbidi  the  qoestian 
arises  be  one  that  is  not  matter  of  hw,  (over  which  io- 

tentaoQ 
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taitkiii  lias  no  controul),  but  depends  wholly  on  the  will        1820. 

and  act  of  the  party^  such  as  the  appointment  by  a  donor       ij^^'"^ 

in  a  deed  of  gift  of  his  own  donee ;  if  the  words  to  be  con-  Cholmoit. 

stmed  are  not  words  of  limitation,  (in  which  a  stricter        "*"^ 

attentioii  to  forms  may  be  required,  especially  in  deeds^)         Lord 

but  words  of  purchase  and  description  made  use  of  to         ^ ' 

designate  the  person  of  the  first  taker ;  in  such  case,  if  cording  to  the 
.1  •  1   •  .  /.     ^  111     intention,  if 

the  meanmg  and  mtention  of  the  grantor  be  clearly  dearly  mani- 

toanifissted  on  the  fece  of  the  instrument,  as  to  the  pen^n  ^^^?\  '^® 

or  character  intended  to  be  the  object  of  grant,  and  if  the  deed,  though 

^ords  which  he  has  made  use  of  to  convey  his  meaning  f^  °^^*^*° . 

viQ  admit  of  an  interpretation  conformable  to  it,  though  technical 

contrary  to  their  correct  technical  sense,  there  is  no  case  **°*^* 

or  dictum  to  be  found  which  requires  the  Court  to  adopt 

the  technical  sense,  in  opposition  to  the  actual  meaning 

tile  party :  on  the  contrary,  the  authcmties  uniformly 

demand  the  preference  to  be  given  to  intent,  over  tech- 

nial  import  and  form. 

These  principles  are  tonctioned  by  all  the  authorities  2 

tiiey  will  be  found  in  the  rules  laid  down  by  Shepherd^ 

in  his  Touchstone^  for  the  construction  of  deeds^  and  in 

the  cases  by  which  he  illustrates  them.     The  case  in 

whidi  a  grant  in  fee  by  a  lord,  of  the  serviced  to  a  per- 

^,  who  is  tenant Jfor  life,  although  it  may  enure  by 

^y  of  release  and  extinguishment,  shall,  because  this  is 

^ontraty  to  the  intent,  be  taken  for  a  suspension  only  of 

^he  services  during  the  life  of  the  tenant  for  life ;  and  also 

'''at,  in  which  a  grant  by  tenant  for  life  to  a  stranger  for 

^^,  is  held  an  estate  during  the  life  of  the  grantor; 

^'^^  the  other  instances,  where  general  word9  in  a  grant 

^11  be  restrained,  contrary  to  their  legal  import,  to  pre- 

^^^t  forfeiture,  are  strong  and  decisive  authorities  in 

^Vour  of  these  principles^  and  apply  directly  to  the  pre- 

^^^tcase.    In  all  those  cases  the  limitation  was  expressed 

terms,  the  sense  of  which  was  at  least  as  unambiguous, 

and 
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tad  the  legfd  efiect  as  el^r  a^  the  present,  yet  it  wsis  pot 
ooDi^idered  that  ^e  Court  was  thereby  prechided  from 
adverting  to  eirciunstances  extrinsic  to  the  limttatic^i 
itselfi  and  itoulding  the  operation  of  it  accordis^lj, 
though  in  direct  opposition  to  what^  ind^«[ident  of 
those  circumstanoe^  would  have  been  the  settled  logul 
effect 


Another  authority  to  tfa^  same  effect  is  that  of  Sit  JVil- 
Uam  Biackatcne  [a\  and  it  is  still  more  explicit  and  do- 
cbive*  That  great  and  leaimed  judge  has  left  a  valuable 
^position  of  die  law  on  this  subject,  and  the  reasons 
and  principled  on  whith  it  is  founded,  distinguished  by 
that  perspicuity  and  discrimination,  for  which  his  writii^ 
are  so  emin^itly  characterised.  It  was  a  judgment* 
printed  from  hia  own  manuscript,  delivered  in  the  cai^e 
in  which  the  straggle  for  predominance  betwecm  intaa- 
tion  and  legal  operation  and  import,  so  much  engaged  the 
highest  opinions  in  and  out  of  Westminster  Hall.  It  was 
a-  judgment  <m  the  very  point  now  under  consideration, 
delivered  in  a  court  of  appeal,  after  all  the  light  thrown 
upon  it,  not  only  from  the  resources  of  a  mind  so  im- 
proved* and  well  informed,  but  likewise  from  all  the 
learning  and  reflection  which  the  long  discussion  of  the 
subject  had  drawn  forth  from  the  bar  and  the  bench. 

^^  I  conceive,  says  Sir  W.  ElacJcstonej  that  the  great 
atid  fundamental  maxim  upon  which  the  construction  of 
etery  devise  must  depend,  is,  ^^  that  the  intention  of  the 
testator  shall  be  fully  and  punctually  observed,  so  far  as 
the  same  is  consistent  with  the  established  rule  of  law, 
and  no  farther**  —  "  If  it  did  not  go  so  far^  it  would  be 
be  an  infringement  of  that  liberty  of  disposin  of  a  man's 
own  property,  which  is  the  most  powerftil  incentive  to 


(a)  Rwg^  Law  TraeU,  p.  4S9«    Jur,  Esi  voL  J.  p.  5S1. 
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baneit  indiutryy  and  is  therefore  essential  to  a  free  and 
oommercial  country :  if  it  went^r^^^  every  man  would 
Oike  a  law  for  himself  |  the  metes  and  boundaries  of 
proper^  would  be  vague  and  indeterminate,  which  must 
end  ia  its  total  insecurity.  But  there  iS|  I  will  ao« 
knowledge,  a  distinction  to  be  made,  though  too  often 
oonfoonded  or  forgotten,  in  what  is  meant  by  those  rules 
fflaw^  which  must  co-operate  with  the  intention  of  the 
ttttatar^'in  order  to  effectuate  his  devise.  Some  of  these 
niks  are  of  an  essential,  permanent,  and  substantial 
land,  and  may  justly  be  considered  as  the  indelible  land- 
nuis  of  property,  irrevocably  established  by  the  well- 
vdg^ied  policy  ol  the  law,  which  have  stood  the  test  of 
BgOf  and  which  cannot  be  exceeded  or  transgr^sed  by 
$Bf  intention  of  the  testator,  be  it  never  so  clear  and 
oflufest."  —  *^  These,  and  a  multitude  of  other  fimda- 
BCDtal  rules  of  property  in  this  kingdcun,  are  founded 
OD  ike  great  principles  of  public  convenience  or  neces- 
fltf^and  therefore  cannot  be  shaken  or  disturbed  by 
my  whim  or  caprice  of  a  testator,  however  fully  or  em- 
phatically expressed." 
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^  But  there  are  also  certain  other  rules  of  a  mor^ 
nbitrary,  technical,  and  artificial  kind,  which  are  not  so 
aaed  as  these,  being  founded  upon  no  great  principles 
of  legislation  or  national  policy.  Some  of  these  are  only 
ndes  of  interpretation  or  evidence,  to  ascertain  the  in- 
tention of  parties,  by  annexing  particular  ideas  of  pro- 
perty to  particular  modes  of  expression ;  so  that  when  a 
testator  makes  use  of  any  of  those  technical  modes  of 
esq;iression,  it  is  evidence,  prima  facie^  that  he  means  to 
express  the  self-same  thing  which  the  law  expresses  by 
die  self-same  form  of  words." 


He  mentions  then  a  third  class,  which  he  terms 
''  mere  maxims  of  positive  law,  deduced  by  legal  reason- 
ing 
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ing  from  some  or  other  of  those  great  fundamental  prin-* 
ciples ;"  and  adds^  '*  But  some  of  these  rules,  of  the 
second  and  third  class,  are  rules  of  a  more  flexible 
nature  than  those  of  the  preceding  kind,  and  admit  of 
many  exceptions;  whereas  those  admit  of  none.  For,  if 
the  intention  of  the  testator  be  cleatfy  and  manifedhf 
contrary  to  the  l^pd  import  of  the  words,  whidi  he  has 
thus- hastily  and  unadvisedly  made  nse  of,  the  technical 
rule  of  law  shall  give  way  to  this  plain  intention  of  tiie 
testator*  This  has  been  clear  law  for  four  centuries  at 
least,  if  notlonger.  It  is  said  by  the  Judges,  in  9  Hen.  6. 
fol.  24.  that  a  devise  is  marveUaus  m  its  operations; 
and  many  instances  are  given,  where  it  may  eount^rvdl 
the  ordinary  rules  of  law.  The  like  doctrine  is  to  be 
met  with  in  every  reporter  since,  and  is  the  same  that 
obtained  in  equity  for  the  construction  of  uses  before 
the  statute.  In  the  case  of  uses  (says  Lord  Bacon  (a), 
the  Chancellor  will  consult  with  the  rules  of  law,  where 
the  intention  of  the  parties  does  not  specially  nppeaf* 
But  then,  this  intention  of  the  testator,  which  is  to 
ride  over  and  controul  the  legal  operation  of  his  own 
words,  must  be  ^*  manifest  and  certain,  and  not  ob" 
seure  or  doubt/id^"  as  was  resolved  by  all  the  Judges 
of  England  in  fVilcPs  case  (b) :  or,  according  to  the 
emphatical  words  of  Lord  Hobart,  <<  the  intent  must 
not  be  conjectural^  but  by  declaration  plain**  (c) :  which 
words  of  Lord  Hobartj  as  they  are*  adopted  and  con- 
strued by  Lord  tiardwickej  in  Garth  and  Baldwin  {d)j 
must  mean,  ^'  plain  expression^  or  necessary  impli*- 
cation  of  his  intent"  But  if  that  intent  be  uncertain,  if 
it  be  in  aquilibrio^  or  even  in  suspense  or  doubt,  then 
(he  afterwards  adds),  the  legal  operation  of  the  words 
must  take  effect." 


(a)  Of  Vtei,  36d.,  8vO.  edit,         (i)  6  Hep.  \t.         (c)  Ihid.  35. 
{d)  2  Vei,  646. 

The 
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The  judgment  of  Mr.  Justice  Blackstone  is  founded  1820. 

CD  these  principles.     He  divides  the  case  into  two  j^arauis 

heads:  1st,  "  What  is  the  legal  and  technical  import  of  Cholmon- 
the  words  made  use  of  in  this  devise ;"  next  "  whether        ^^^^ 

there  is  any  ojofn  and  manifest  intention  of  the  testator         Lord 

.  Cliktok* 

to  be  gathered  from  any  pari  of  his  will,  which  may 

ooQtroul  and  over-rule  the  legal  operation  of  the  words, 

sod  at  the  same  time  be  consistent  with  the  fundamental 

ud  immutable  rules  of  law." 

He  states  the  reasons  which  in  that  cose  induced  him 
to  be  of  opinion,  that  tliere  was  not  a  suffideut  mani- 
ftstation  of  intent  to  ccmtroul  the  l^al  operation  of  the 
woids.     But  a  judgment  so  founded  virtually  decides  in 
&?our  of  a  contrary  result,  when  tlie  intent  is  sufficiently 
manifested,  and  is  an  authoritative  recognition  of  the 
fpialified  nature  of  the  rule  in  fitvour  of  .l^al  and  tech* 
nical  import    The  only  distinction  that  can  be  taken 
between  that  case  and  the  present,  is,  tliat  the  one  arose 
npoQ  a  will,  the  other  on  a  deed.     But  the  rule  of  con- 
stroGtioii  to  be  applied  to  a  subject  like  the  present,  to 
ascertain  the  meaning  of  words  used  by  a  donor  to  de* 
scribe  the  person  of  his  donee,  must  be  the  same  in  both 
cases.    Intention  is  equally  the  guide  in  both.    This  is 
proved  by  the  rules  and  cases  cited  from  Shepherd,  and 
it  is  expressly  stated  by  Lord  Mans^Id^  in  Goodtitlc  d. 
WetUm  V.  Bmienshimf  that,  with  the  exception  of  its 
being  required  that  legal  words  of  limitation  should  be 
technically  expressed,  the  Courts  are  as  much  bound  to 
give  e&ct  to  the  intention  of  contracting  parties  in  a^ 
deed,  as  to  tl\at  of  a  testator  in  a  will.     I  conclude, 
therefore,  that  the  judgment  of  Sir  William  Blackstone  \n 
Perryn  v.   Blake^  affords  another  decisive   authority, 
that  in  the  construction  of  tlfe  words  ^^  right  heirs*' 
in  the    present  case,    the    intention   of  Lord   O.    to 
describe  the  future  right  heir,  if  sufficiently  manifested, 
Vot.  Ih  H  must 
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must  get  over  the  l^al  operation  of  the  words  in  &Toar 
of  the  present  right  heir.  These  authorities^  I  should 
have  thought,  would  have  been  deiemed  sufficient  But, 
considering  the  magnitude  and  importance  of  the  case, 
and  of  the  principle  now  under  consideration,  and  the 
great  weight  and  deference  due  to  the  contrary  opinion^ 
I  shall  proceed  further  in  the  consideration  of  the  author 
rities  cited  on  this  leading  point,  particularly  thos^e  re* 
ferred  to  in  the  able  judgment  to  which  I  have  been 
called  upon  to  direct  my  attention. 


The  opinion  of  Mr.  Justice  BuUer^  in  the  dise  of 
Ambrose  v.  Hodgson  (a)  hns  been  cited  and'relied  upon  on 
both  sides,  and  certainly  there  haTe  been  few  Judges 
better  qualified  by  acuteness  of  mind,  li^l  research,  and 
experience,  to  form  a  correct  judgment  oh  sudi  a  ques- 
tion as  the  present;  but  if  the  whole  6(  tlie  o[iinion  of 
this  learned  Judge  is  considered,  it  will  be  fimnd  to 
add  another  decisire  authority  for  tiie  litinted  'and 
qualified  extent  of  the  rule  in  fiivor  of  technical 
meaning.  In  Philipps  v.  Garth  (&),  Mr.  Justice  BiMer 
refers  to  his  opinion  given  ten  years  before  in  die 
above  case,  and  again  recognizes  die  doctrine  which  he 
bad  there  laid  down,  and  states  that,  although,  when 
technical  phrases  are  used,  the  Courtis  bound  to  under*- 
^tand  them  as  such,  yet,  *^  if  the  testator  uses  other  ex- 
pressions in  other  parts  of  the  will,  which  shew  he  did 
not  mean  to  use  those  phrases  technically,  then  the  in^ 
tention  must  prevail." 

Lord  Chief  Justice  WSlesj  in  delivering  the  opinion 
of  the  Judges  in  the  House  of  Lords,  in  the  case  €if 
Parkhurst  v.  Smith  {c\  introduces  it  with  a  reference  to 
the  general  rules  stated  by  Shepherd^  and  amongst  these 


(a)  Deuglz^i. 


(b)Br9um,6B.         (c)  Wiaes,Xip.S$S. 
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to  the  one  that  the  construction  of  deeds  ought  to  be 
fiivoorabley  fmd  as  near  to  the  apparent  intent  of  the 
parties  as  possibly  may  be,  and  as  the  law  will  permit ; 
and  he  refers  to  the  judgment  of  Lord  Chief  Justice 
Hobartf  in  Earl  of  Clanrickard^a  case{a)y  which  also 
strongly  marks  the  care  that  has  been  taken  by  the 
Jadges  in  all  times  to  discover,  and  to  carry  into  exe- 
cution, the  real  intention  of  the  parties. 

It  has  been  insisted,  that  the  rules  stated  by  Lord 
Chief  Justice  WiUes^  do  not  apply  to  such  a  case  as 
the  present,  but  only  to  a  deed,  the  words  of  which  are 
doubtful ;  whereas  in  this  limitation  the  words  are  un- 
ambiguous, and  the  legal  e£fect  clear.  But  this  observ- 
ation I  have  already  considered.  The  ambiguity,  in 
the  present  case,  arises.not  from  the  words  of  which  the 
limitation  consists,  but  from  the  omission  of  some  other 
word  to  ^e  certainty  and  particularly  to  a  general 
description ;  and  this  ambigui^  is  certainly  as  great  as 
any  that  could  have  been  created  by  doubtful  expres- 
moB*  If  no  limitation  could  be  considered  doubtful 
and  explicable  by  reference  to  intuit,  which  the  applica^ 
tion  of  l^[al  operaticm  and  e£fect  would  render  clear  and 
unambiguous,  no  limitation  would  ever  be  open  to  ex- 
planation by  intent 
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The  opinion  of  Lord  Chief  Justice  HoU,  in  the  case 
of  Bath  V.  Montague  (fi)f  was  referred  to,  in  confirm- 
ation of  an  argumeQt  that  had  before  been  insisted 
upon,  that  the  effect  of  a  deed  does  not  depend  on 
the  recital,  but  on  the  limitations  contained  in  the 
operative  part,  from  whence  alone  the  effect  and  oper- 
ation is  to  be  collected.  The  passage  in  Lord  Hclfs 
judgment  is  as  follows :   **  The  reciting  part  of  a  deed 


(a)  Hob.iJS, 
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18  not  at  all  a  necessary  part,  either  in  law  or  eqaity. 
It  may  be  made  use  of  to  explain  a  doubt  of  the 
intention  and  meaning  of  the  parties,  but  it  hatii  no 
efiect  or  opei^tion*  But  when  it  comes  to  limit  the  estate, 
there  the  deed  is  to  have  its  effect  accordmg  to  what 
limitations  are  therein  set  forth.  And  that  is  plain  and 
iiill,  without  any  manner  of  contradiction  whatsoever.'* 
But  this  opinion  of  Lord  HoU^  instead  of  being  an 
authority  against  the  use  made  by  the  defendants  of  the 
recital  in  the  deed  of  1781,  is  when  properly  con- 
sidered, an  authority  in  &vour  of  it;  because  in  that 
case  there  was  a  direct  and  irreconcileable  variance  be- 
tween the  recitals  in  the  deed,  and  the  express  limita- 
tions contained  in  it.  The  deed.  Lord  HoU  p^serves^ 
^'  doth  say,  it  was  made  and  intended  to  confirm  the 
will,  and  yet  makes  several  recitals  and  limitations  con- 
trary to  it,  disposing  of  the  estate  in  terms  express  and 
positive^  quite  otherwise  than  the  will  doth."  Had  the 
limitations  in  the  present  deed  been  equally  express  and 
unequivocal,  equally  irreconcileable  with  the  recital,  had 
it  for  instance,  expressly  given  the  remainder  to  the  right 
him  at  the  time  of  the  execution  of  the  deed,  the  case  of 
Baih  v«  Montague  would  have  been  applicable. 


In  the  case  of  Moore  v.  Macgrath  (a),  Lord  Mansfield 
and  the  Court  of  King's  Bench  considered  themselves 
at  liberty  to  go  a  step  further  in  favour  of  intention  col- 
lected from  the  recital  in  a  deed,  and  to  permit  it  to 
overcome  general  words  in  the  limitation,  even  though 
expressly  importing  a  different  meaning.  In  that  case, 
the  grantor  being  seized  of  an  estate  in  right  of  his  wife, 
in  the  counties  of  Mayo  and  Kin^s  County,  and  also  of 
a  paternal  estate  in  three  otiier  counties,  in  the  recital  of 
the  deed  of  what  he  was  about  to  settle,  specified  only  the 


(a)  C9ttjp.p.9. 
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estate  held  in  right  of  his  wife,  but  in  the  granting  part,        1820* 
after  a  particular  specification  of  the  estate  in  Mayo  and       j^^^^L^ 
Kin^t  Counfyj  he  added,  *'  Together  with  all  other  the     Choucox- 
said  Michael  Morrises  lands,  tenements,  and  heredita-  ^ 

ments  m  the  kingdom  of  Ireland."  The  Court  decided  l^nl 
unanimously,  that  the  paternal  estate  did  not  pass;  and  ^"^"V 
LfOrd  Mansfidd,  in  giving  judgment,  makes  this  observ- 
ation :  **  The  deed  begins  with  the  preamble  usual  in 
all  settlements,  that  is,  by  reddng-  what  it  is  that  the 
grantor  intends  to  do;  and  that^  like  the  preamble  to  an 
act  of  parliament^  is  the  key  to  what  comes  afterwards^* 
Though  the  literal  meaning  of  the  words  was  free  firom 
any  doubt,  the  Court  did  not  consider  themselves  pre- 
duded  fiom  examining  into^  and  acting  upon,  the  real 
intention,  as  it  might  be  collected  by  inference  from  the 
language  of  the  recital,  in  opposition  to  the  espress 
in^Kirt  of  the  words. 

I  conclude  from  these  authorities,  (to  which  many 
more  of  similar  import  might  have  been  added,)  that  the 
law  oQ-this  subject  is  completely  settled,  and  the  rules 
of  construction,  both  of  deeds  and  wiUs,  established  in  a 
way  not  to  be  shaken :  that  though  there  is  always  a 
strong  presumption  in  &vour  of  technical  meaning  and 
inference^  yet  it  is  no  more  than  a  presumption;  that  it 
is  not  necessarily  and  universally  binding  and  con- 
dosive,  but  subject  to  be  controuled  by  the  manifest- 
ation of  a  contrary  intent:  that  the  primary  object  of 
enquiry  is  the  intention  of  the  party ;  and  that  where 
that  is,  on  the  &ce  of  the  instrument,  clearly  and  satis- 
fiutorily  ascertained,  and  found  not  to  be  contrary  to  any 
role  of  law,  the  Court  is  bound,  if  the  words  will  admit 
of  a  construction  conformable  to  the  intention,  to  adopt 
that  construction,  however  contrary  it  may  be  to  tech- 
nical meaning  and  inference. 
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Before  I  qnit  this  subject,  however,  it  will  be  proper 
to  consider  the  two  cases,  which  are  cited  in  the  printed 
report  of  the  judgment  of  the  Master  of  the  Bolls  in  sup- 
port of  his  opinion.  The  one  of  these  is  the  case  of 
Ooodtitle  on  dem.  of  Bailey  v.  Pugh.  The  other  the 
case  of  Seymour  v*  Boreman. 


The  question  in  the  first  of  these  cases  turned  upcm 
the  construction  of  a  clause  ih  a  will,  by  which  the  tes- 
tator, after  the  decease  of  his  wife^  and  for  want  of  heirs 
of  the  s6ns  of  hiis  son  (to  which  sons  he  bad  litoiited  his 
estate),  devised  it  over  in  the  following  terms :  *^  To  the 
right  heirs  of  me  the  testator  Calvert  Bear  for  ev^  my 
son  excited,  it  being  my  will  he  shall  have  no  part  df 
my  eistate,  real  or  personaL'^  The  testator  left  thb  son 
and  three  daughters,  and  upon  the  death  of  the  son 
without  issue,  the  question  was,  whether,  on  the  death 
of  the  testator,  this  remainder  in  fee  had  past  to  the 
daughtei^  under  this  devise^  or,  for  want  of  bdng  dis- 
posed of^  had  descended  upon  the  son  and  heir  at  law. 
The  Cdurt'of  King^s  Bench  thought  that  the  words  en- 
titled the  daughters  to  take  as  personce  designat€ti  and 
accordingly  decided  in  their  favour.  The  House  of 
Lords  were  of  a  different  opinion,  and  considered  that 
the  daughters  were  not  sufficiently  described  by  the 
words  which  the  testator  had  used.  They  thought  the 
will  was  wholly  inoperative :  that  though  the  son  wa»ex- 
cepted  from  the  inheritance,  yet  that  the  will  contained 
no  devise  to  any  one  except  to  the  right  heirs  of  the 
testator,  and  consequently  could  not  emitle  any  one  to 
take  under  it  by  devise  or  purchase.  Considering  the 
ground  on  which  this  case  was  decided,  it  is  difficult  to 
see  how  it  can  have  any  bearing  on  the  present.  The 
principle  by  which  the  present  case  is  to  be  governed, 
never  did  or  could  come  under  consideration.  It  was  no 
conflict  like  the  present,  between  manifest  intention  and 

technical 


CASES  IN  CHANCERY. 


105 


technical  meaning  or  inference,  nor  any  instance  of  the 
predominance  of  the  latter  over  the  former.  There  was 
no  intention  expressed  with  respect  to  the  daughters, 
and  that  which  was  declared  with  respect  to  the  son,  in 
consequence  pf  his  being  the  heir  at  law,  was  of  no 
avaiL 
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The  Master  of  the  Rolls  seems  not  to  have  adverted 
to  this  important  difference  between  the  two  cases.  He 
appears  to  have  considered  the  intention  equally  mani- 
fested in"  the  one  case  as  in  the  other,  and  that  there 
were  no  greater  obstacles  to  carrying  it  into  execution. 
But  his  mode  of  reasoning  does  not  appear  to  me  to 
make  out  either  of  those  propositions.  ^^  That  the 
testator  (he  observes)  could  not  mean  his  son  to  take 
under  the  denomination  of  right  heir,  is  at  least  as 
manifest)  as  that  Lord  Orford  did  not  mean  to  limit 
the  estate  to  himself  under  the  appellation  of  the 
'right  heir  of  Samuel  Rollc*  The  alteration  suggested, 
as  expressive  of  the  testator's  intent,  in  that  case 
was  not  at  all  stronger  than  that  which  is  here  pro- 
posed. It  was  as  easy  to  say,  that  the  testator  meant 
such  person  as  would  be  right  heir  if  his  son  were  dead, 
as  to  say  that,  by  the  limitation  in  this  case,  is  meant 
such  person  as  would  have  been  right  heir  if  Lord 
Orford  had  been  dead,  or  such  person  as  should  be 
right  heir  at  his  death,  or  such  person  as  should  be  right 
heir  on  the  failure  of  his  issue."  (a)  The  mistake  in  this 
comparative  view  of  the  two  cases  appears  to  arise,  from 
not  sufficiently  considering  how  differently  they  are  cir- 
cumstanced, as  to  the  main  feature  in  both;  viz.  the 
manifestation  of  intention,  by  which  the  construction 
is  to' be  governed.  To  prove  an  analogy  between  the 
two  cases,  it  should  have  been  shewn,  that  the  testator 
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in  the  one  case  had  manifested  the  same  intention  in 
favour  of  his  daughters,  as  Lord  Orford  has  in  the 
present  case  in  favour  of  the  future  right  helbr.  But  this 
is  not  attempted  to  be  shewn,  nor  could  it  be.  The  judg- 
ment of  the  House  of  Lords  decisively  negatived  the 
existence  of  any  such  intention ;  and  on  this  head  the 
Master  of  the  Rolls  is  silent.  The  intention,  to  whidi 
his  observation  is  confined,  is  of  a  totally  di£ferenl 
nature,  and  applies  to  a  different  object.  It  is  the  in- 
tention of  the  testator  to  exclude  his  son  from  the  in* 
heritance ;  not  an  intention  to  devise  it  to  his  dau^ters. 
This  intention  is  certainly  very  explicitly  declared,  and 
was  not  defeated  or  interfered  with  by  the  House  of 
Lords,  so  far  as  it  could  by  law  operate;  but  this  inten- 
tion, circumstanced  as  that  case  was,  could  notafifect  the 
title  of  either  of  the  contending  parties.  It  could  not 
establish  the  devise  to  the  daughters,  nor  take  away  the 
right  of  descent  from  the  son* 


The  present  case  differs  in  both  these  respects.  The 
manifestation  of  J^ord  Orford* s  intention  not  to  limit  the 
estate  to  himself,  imder  the  appellation  of  the  right  heir 
of  Samuel  Rolle,  is  alone,  when  established  in  fact,  de- 
cisive of  the  title  of  both  the  contending  parties;  be- 
cause both  claim  under  the  application  of  those  words, 
neither  having  any  other  title.  When,  therefore,  the 
words  (which  must  have  been  intended  to  apply  either 
to  the  one  or  the  other,  and  which  may  apply  to  either) 
are  ascertained  not  to  have  been  applied  to  one  of  the 
right  heirs ;  not  only  is  the  title  of  the  party  claiming 
under  that  application  thereby  negatived,  but  the  words 
being,  by  necessary  implication,  made  to  apply  to  the 
other  right  heir,  his  title  becomes  established. — Excbmo 
unhts  est  cxpressio  alteiius.  The  negative  intention 
would,  therefore,  circumstanced  as  the  present  case  i8» 
be  alone  decisive  of  the  whole  question,  if  there  were  no 
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proofof  any  other.    But  that  is  not  the  case.    The  in- 
tendon  of  Lord  Orford^  in  favour  of  his  maternal  heir, 
and  his  design  to  settle  the  estate  upon  himy  in  the  event 
of  bis  (LfOrd  Orford^s)  dying  without  issue,  is  admitted 
to  be  a  fiu:t  upon  which  there  can  be  no  reasonable 
doobt.     Here,    then,    the    intention  is  proved  both 
positirely  and  negatively,  and  either  would  alone  have 
been  decisive   of  the   case*      On  the  subject  of  in- 
tentioD,   therefore,    the   cases    appear    to  be  entirely 
dijuimilar.     There  is  an  equal  dissimilitude  under  the 
next  head  of  comparison.     In  the  one  case  an  alter- 
ation is  proposed  both  in  the  words  and  meaning  of 
Ae  firamer  of  the  instrument     In  the  other  there  is  no 
alteration  of  either*    The  words  proposed  to  be  sub- 
stitated,  in  the  place  of  those  which  the  testator  had 
made  use  o^  were  not  such  as  were  synonimous,  dillering 
in  form,  but  agreeing  in  substance.    They  contain  a 
meaning  totally  diiSerent     Under  one  set  of  words  no- 
person  (according  to  the  decision  of  the  House  of  Lords) 
took  any  estate  by  devise  or  purchase.   The*efiect  of  the 
aobstituted   words,  would  have    been  to   enable    the 
daughters  to  take  the  estate  by  purchase.   The  meaning 
of  the  former,  therefore,  is  directly  contrary  to  that  of 
the  latter.     No  such  alteration,  or  any  other,  either  in 
die  words  or  meaning  of  the  grantor,  is  proposed  to 
be  made  in  the  present  case.    No  word  is  changed, 
nor  the  meaning  of  any  word;  but  the  addition  to 
the  meaning,  which  technical  inference  would  in  general 
ruse  in  such  a  limitation,    in   the  absence    of  any 
proof  of  a  contrary  intent,  is  in  this  instance  made  to 
give  way  to  the  dear  proof  of  contrary  intention,  in 
conformity  to  what  has  been  shewn  to  be,  under  such 
circomstances,  the  settled  rule  of  construction. 
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In  the  other  case  of  Seymota-  v.  BoreMan,  a  son  of 
e  secoifd  marriage  claimed  to  take,  nnder  the  appella- 
tion 
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tion  of  heir  male  of  the  body  of  the  father  and  mother^ 
while  there  was  a  son  of  the  first  marriage  living.  The 
Lord  Keeper  said  the  limitation  was  defective  atlaw,  and 
the  Plaintiff  could  have  no  remedy  there ;  but  according 
to  the  true  meaning  of  the  marriage-agreement,  he  was 
well  described  to  take  the  rent.  From  whence  the 
Master  of  the  Rolls  infers,  that  it  was  by  virtue  of  the 
contract  only,  that  the  Court  was  enabled  to  pu{  upon 
the  word  ^^  heirs,"  a  sense  which  legally  and  strictly  it 
did  not  bear.  But  in  the  present  case,  he  says,  there 
is  no  contract  enabling  the  Court  to  deal  with  the 
words  according  to  the  original  intention  of  the  parties. 
The  first  answer  to  this  case  is,  that  supposing  the 
report  irqm  whence  this  account  of  it  is  taken  to  be 
correct^  and  the  ground  on  which  the  party  claiming 
under  this  description  had  failed  at  law,  and  brought 
his  case  into  equity,  to  have  been  what  the  Lord 
peeper  says  it  was ;  supposing,  too,  that  the  ded^on 
k£  tl:^  court  of  law  had  never  been  shaken  by  any 
siubsequent  authori^,  yet  it  would  not  have  applied  to 
the  present  case,  because  in  this  no  such  question  arises. 
It  is  not  contended  on  behalf  of  Lord  Clinton^  that  any 
use  or  application  of  the  term  ^^  right  heirs"  should  be 
mad^  in  his  favour,  different  firom  what  it  correcdy  and 
properly  bears;  the  only  dispute  is  as  to  the  time  to 
which  the  description  refers. 


Although  the  decision  that  it  is  not  necessaiy  to  be 
very  heir,  to  enable  a  person  to  take  by  purchase,  under 
the  description  of  heir-male  or  heir-female,  would  not, 
if  it  had  continued  to  be  the  rule  of  construction,  have 
applied  to  the  present  case,  yet  a  contrary  decision  on 
that  point  affords  a  strong  authority  the  other  way,  for 
it  presents  a  strong  instance  of  the  predominance  of  in- 
tent over  technical  meaning,  and  even  over  a  fixed  rule 

of  construction.     But  the  point  has  been  Iqpg  settled, 
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in  t  (dass  of-  case$5  of  which  Seymour  y.  Bareman  is 
ooe.   If  the  person  to  whom  the  description  was  in- 
tended to  apply  be  ascertained,  the  necessity  of  being 
very  heir  has  long  been  dispensed  with.    The  case  of 
iyitt  T.  Mii/brd  in    1675,  in  which  tlie  opinion   of 
Lord  Hale  was  delivered  in  a  court  of  law  oq  this  point, 
in  the  construction  of  a  covenant  to  stand  seized  {a)^ 
iroie  onlj(  a  f^w  years  after,  the  case  of  Seymour  v. 
BoremaUf  which  case  was  not  cited ;  and  Lord  Hale 
lefera  to  a  fotn^et  case  decided  the  same  way  in  the  time 
d  Elizabeih.    In  the  case  last  observed  upon  (G^^P^- 
titte  dem.  Bailey  v.  Pugh)  Lord  Mansfield^  in  the  year 
1784,  coiteidereid  the  point  to  be  settled.     The  point 
was  decided  in  }770  by  the  Court  of  King's  Bench, 
in  Wills..  V.  PalmeXf  {b)    after  three  arguments,  not 
in  fli.  con  tracts,  but  upon  a  will.     So  by  the  Court 
of  Common  Ploasi  ^in  Baker  v.  Wall  (c);  by  the  Courts 
of  King's  Bench  and  the  Exchequer,  in  the  case  of 
tiodns  dem.  Bttrtenshaw  v.   Weston  {d\  in  1774,  after 
three  arguments  in  each  Court;  and  in  Darbison  y. 
Beaumont  {e)^  in  1713,  by  the  House  of  Lords. 
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The  learned  editor  of  CoJce  Littleton^  in  an  able 
neview  of  all  the  cases  on  this  subject,  strongly  con- 
teodjB  for  the  contrary  doctrine,  upon  the  authority  of 
the  case  of  Counden  v.  Clerk  {f\  and  other  cases  prior 
to  those  above  cited.  But  he  admits  it  to  be  established 
by  tbe  same  authorities,  that  the  rule,  though  esta- 
biiahed,  would  give  way  if  from  the  circumstances  of 
the  case  a  conti:ary  intention  appeared;  and  he  en- 
deayoura  to  reconcile  the  antient  authorities  by  that 


(a)  1  Ventr.  378.  [b)  5  Burr.  2615. 

(e)  Lord  Ratpn.  1 85.  I  Sira.  41.     (d)  Feame.  Cont,  Rem,  App.  570. 

(*)  I  P.  W.  229.  1  Bro.  P.  C.  489. 
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distinction.  He  states  particularly  that  it  was  on  this 
ground  Lord  Hardwicke  affirmed  the  decree  of  Lord 
Camper^  in  NetDcamen  v.  Barkham.  His  Lordship,  he 
says,  admitted  Lord  Cok(?s  distinction  to  have  beien 
long  ago  established,  and  professed  to  determine  whoUy 
on  the  special  circumstances,  without  the  least  intention 
of  impeaching  the  general  rule.  The  conclusion  drawn 
by  the  editor  from  all  the  cases  is,  that  the  rule  had 
prevailed,  where  the  construction  rested  singly  on  the 
Kurords  '<  heirs  female,"  and  they  stand  ^unexplained  by 
any  other  words  or  circumstances. 


From  this  review  of  the  cases  on  this  subjectf  it  is 
evident  that,  in  respect  to  the  principle  on  which  the 
construction  of  the  present  case  depends,  they  all  ooncur 
in  its  establishment  In  opposition  to  the  doctrine^ 
supposed  to  prevail  in  a  court  of  law  at  the  time  of 
Sejfmowr  v.  Boremanj  thai  without  a  contract,  the  neces- 
sity of  being  very  hdr  could  not  be  dispensed  witliy 
in  a  person  claiming  to  take  by  purchase,  the  contraiy 
is  now  clearly  shewn  to  be  settied,  by  an  uniform  train 
of  decisions,  and  a  strong  authority  is  thereby  furnished 
for  dispensing,  even  in  a  court  of  law,  with  technical 
strictness,  when,  on  the  whole,  the  person  appears 
to  correspond  with  the  description.  And  even  in  the 
cases  that  have  recognized  the  rule  as  most  peremp* 
torily  established,  still  it  is  admitted  to  be  subject  to 
the  qualification  contended  for  in  the  present  case; 
the  warmest  advocate  for  the  binding  force  of  the  ml^ 
does  not  contend  for  its  operation,  fiurther  than  where 
the  technical  words  stand  unexplained  by  any  other 
words  or  circumstances. 


Under  the  same  head  other  cases  might  be  citedli 
where  persons  have  been  allowed  to  take  by  purchase^ 
imder  the  word  ^*  heir,'*  though  not  answering  the  techni- 
cal 
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cat  KDse  of  that  word,  sach  as  Long  v.  Beaumont  (a), 
Goodrighi  dem.  Brooking  r.  White  (i),  Burchett  v. 
Dwrind.  {c) 

The  remaining  argument  for  constniing  the  term 
^' right  heir"  in  this  limitation  to  be  the  person  answer- 
ing that  description  at  the  time  of  the  execution  of  the 
deed  is,  that  such  construction  is  necessary,  in  order 
that  the  remainder  created  by  this  limitation  may 
become  a  vested  remainder.  The  answer  to  the 
argument  derived  from  this  consideration,  is  the  same 
duit  has  been'  given  to  the  general  argument,  derived 
fifom  legal  import  and  construction.  It  applies  only 
to  a  case  in  w}iich  there  is  no  sufficient  manifest- 
ation of  the  particular  intention.  Whether  a  re- 
maiiider  is  vested  or  contingent,  must  in  every  case 
depend  on  the  previous  question,  whether  die  person  to 
irfiom,  or  the  event  on  which  it  is  given,  is  certain  and 
determinate,  or  uncertain  and  contingent;  and  that 
nmat  always  depend  entirely  on  the  will  and  act  of  the 
grantor.  The  Court  nas  no  rule  by  which  it  can  be- 
fardiand  determine  who  shall  be  the  donee,  or  on 
that  condition  or  event  It  has^  only  to  find  out  what 
iim  each  case  the  meaning  and  intention  of  the  grantor 
on  each  of  those  points;  the  option  and  exclusive  right  of 
dedsicm  resting  wholly  and  absolutely  with  him.  How- 
ever strong  the  predilection  of  the  law  is  in  &vour  of  a 
tested  over  a  contingent  remainder,  yet  if  the  intention  of 
Ae  grantor  sufficiently  appears  to  give  the  estate,  (as  he 
nuiy  do)  to  a  persca  or  character  not  yet  in  esse,  or  ascer- 
tnned,  or  upon  a  contingent  event,  the  consequence  neces- 
tttily  SdIIows  that  the  remainder  becomes  contingent  It 
cannot  become  vested  without  an  alteration  in  the  terms  of 
the  grant,  which  the  Court  has  no  power  to  make.    Vest- 

(«)  1  P.  Wm.  f  S9.  (k)  Bl  JUp.  1010.  (e)  2  Fentr.  51 1. 
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ing,  tested)  ctr  contingent  i)»  the.  ooii5equence»  not  the 
cause,  of  the  description  of  person  or  event  in  the  grant. 
It  is  to  reverse  the  order  of  things,  to  argue  that  the 
person  or  event  should  be  fixed  and  certain,  because  the 
remainder  is  vested.  The  converse  is  the  case*  It  be- 
comes vested,  because  granted  to  a  fixed  person  and 
ona  certain  event  * 


It  is  true,  that  the  poUqr  of  the  law  is,  on  many 
accounts,  in  fiivoor  of  vesting^  to  prevent  abey- 
ance, to  facilitate  fiunily  arrangements,  to  secure  the 
remainder  for  the  person  intended  to  be  the  donee,  and 
preyent  the  intention  of  the  grantor  being  defisated 
by  forfeiture  and  other  means.  There  is,  therefore^ 
always  a  bearing  and  presumption  in  &vour  of  vesdn^^ 
which  will  always  determine  the  construction^  when 
there  is  nothing  either  in, the  words  of  the  instnunent, 
or  the  circumstances  of  the  ipase,  to  shew  a  contrary  in- 
tention. But  there  the  effect  of  this  presumption  ends. 
It  is  never  allowed  to  operate  in  any  case,  in  which  the 
intention  of  the  grantor  is  sufficiently  manifested.  If 
the  particular  intention  does  not  appear, ;  if  the  indieict- 
of  intention  stand  in  equilibria^  if  the  words  will  admit 
of  either  construction,  the  law  will  always  imply  the 
intention  to  have  been  that  which  is  most  beneficial  to 
the  grantee;,  and  most  agreeable  to  the  policy  of  the 
law.  But  that  presumption  cannot  take  place,^  if  a  con- 
trary intention  appears,  express  or  implied,  either  in  the 
words  of  the  instrument,  or  the  circumstances  of  the 
case.  Those  must  be  first  examined,  and  their  effect 
ascertained.  If,  therefore,  in  the  present  case,  the 
manifestation  of  Intent  is  established,  as  to  the  person  to 
whom  the  remainder  was  given,  if  it  be  proved  that 
Lord  Orford  meant  by  the  terms  of  the  grant  to  give  it 
to  a  right  heir  not  ascertained  at  the  time  of  the  grant,, 
but  who  would  be  when  the  remainder  was  to  vest  in 

possession, 
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possession,  no  predilection  for,  or  presumption  in  favour 
of  vesting^  can  cerate  to  change  the  person  of  the 
donee,  or  make  the  remainder  vest  in  the  person 
answering  the  right  heit*  at  the  time  of  the  deed.  The 
question,  therefore,  of  vested  or  contingent,  resolves 
itself  into  and  becomes  dependent  on  the  same  point, 
wbich  has  been  already  considered,  viz.  the  manifest- 
ation of  the  grantor's  intention  in  respect  to  the  person 
designated  to  be  his  grantee. 


ISM. 

Marquis 

GB<A.ifON- 
DSLbY 

Loti 


It  is  said  that,  if  we  read  this  limitation,  without 
bowmg  who  the  person  was  that  at  the  time  answered 
the  description  of  right  heir,  all  would  agree  that  it  was 
a  Tested  remainder  in  the  then  existing  right  heir ;  and 
generallj,  that  a  remainder  to  the  heir  of  a  deceased 
person  is  considered  by  every  lawyer,  and  treated  of  in 
ereiy  book,  as  a  vested  remainder  in  the  then  existing  heir. 
So  it  unquestionably  is,  if  the  limitation  is  considered 
nakedly  by  itself,  without  taking  into  consideration  the 
other  parts  of  the  same  instrument^  or  the  circumstances 
of  the  case^  from  whence  the  legal  presumption  in  favour 
of  vesting  may  be  rebutted,  and  a  contrary  intention 
shewn  to  exist.  And  herein  may  be  traced  the  cause  of 
aD  the  difference  of  opinion,  that  has  prevailed  in  respect 
to  the  construction  of  this  limitation.  It  will  be  found 
to  proceed  entirely,  from  the  dififeraice  in  the  mode  of 
considering  the  limitation,  whether  the  attention  is  oon- 
fced  to  the  terms  of  it,  without  rpference  to  the 
other  parts  of  the  deed,  or  the  peculiar  circumstances  of 
Ae  case,  the  character  in  which  the  grantor  himself 
stood,  the  occasion  of  making  the  deed,  and  the  object 
and  purpose  to  be  effectuated  by  it,  from  all  which  the 
intention  of  the  grantor  in  this  particular  case  is  to  be 
discovered;  or  whether,  in  ascertaining  the  construction, 
not  only  the  terms  of  the  limitation,  but  likewise  all 

these 
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these  other  circumstances  are  taken  into  conuderation. 
The  result  of  the  former  mode  leads  to  the  construction 
of  the  limitation  being  a  vested  remainder  in  the  person 
answering  the  description  of  right  heir  at  the  time  of  the 
execution  of  the  deed ;  of  the  latter,  that  of  its  being  a 
contingent  remainder  to  the  perscm  who  should  answer 
the  description  at  the  time,  and  in  the  event  to  which 
the  limitation  was  evidently  meant  to  refer.  All  tbe 
authorities  upon  this  subject  are  in  unison  with  this 
doctrine.  The  legal  presumption  in  &vour  of  vesting  is 
never  carried  further.  It  is  always  a  secondary  and 
subordinate  rule  to  that  in  &vour  of  intention.  Tlie 
primary  enquiry  in  every  case  is  as  to  intention. 


For  the  general  principle  the  counsel  on  both  sides 
refer  to  the  case  of  Doe  v.  Maxey^  (a)  in  which, 
Mr.  Justice  Bailey  says,  <Mt  is  a  setded  rule,  not 
to  read  a  limitation  in  a  will  as  being  a  ccmtingent 
reouunder,  unless  suck  appears  dearly  to  have  been 
the  intention^  of  the  testator ;  but  if  it  will  admit  of 
being  considered  as  a  vested  remainder,  the  Court  wili 
always  read  it  as  such,  because  a  contingent  remainder 
is  always  liable  to  be  defeated,  and  the  intention  of  the 
testator  thereby  frustrated.''  The  decision  ih  that  case 
proceeded  entirely  upon  intention,  and  recognizes  the 
qualification  of  the  rule  in  favour  of  it  The  certificate 
cS  the  same  learned  Judge  in  the  present  case^  affi^rds  a 
strong  practical  illustration  of  the  mode  in  which  the 
rule  is  to  be  applied. 

Bacon^s  Abridgement^  vol.  v.  p.  735.,  2  BoU^s  Abridge" 
mentf  415.,  iCoke'sBep.  95.  and  103.,  and P/onx&n,  66^ 
all  stating  that  **  where  an  estate  is  limited  either  by 


(a)  IS  £01^604. 


common 
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oanmiOn  law,. or  by  way  of  use  to  one  Ibr  life,  or  in        1820. 
tail,  remainder  to  the  right  heirs  oft/.  <S\,  who  is  then 
dead)  it  is  a  good  remainder,  and  vests  presently  in  the 
perscm  who  is  heir  at  law  to  J.  S>  by  purcliase,"  prove 
sotfaiiig  but  what  is  before  admitted  to  be  the  general 
effect  of  such  a  limitation  of  a  remainder  to  the  heirs  of 
a  deceased  person,  considered  by  itself,  without  any 
other  words  or  circumstances,  from  whence  a  different 
mtention  can  be  collected.     There  is,  in  such  a  case 
nothing  to  shew  a  future  heir  to  have  been  referred  to, 
eicept  that  the  estate  is  not  to  go  over  to  him  till  a  future 
time;  but  that  is  a  circumstance  common  to  every  re- 
mainder, and  does  not  prevent  the  immediate  vesting  in 
interest,  and  consequently  is  not  alone  sufiicient  to  get 
die  better  of  the  general  presumption.      But  these 
authorities,  for  the  reasons  before  given,  do  not  deter- 
imiK^  or  in  the  least  affect  the  present  case.     To  sustain 
the  point  contended  for  by  the  plaintiffs,  cases  should 
luKie  boen  adduced,  in  which  the  presumption  in  &vour 
of  vesting  was  determined  to  prevail,  notwithstanding, 
and  in  (^position  to  the  circumstances  of  the  case,  and 
die  other  parts  of  the  instrument,  by  which  it  was 
oaoifestly  proved   that   such    presumption  would  be 
contrary  to  the  clear  intention  of  the  framer  of  it.     On  The  effect  of  a 
4e  contrary,  it  will  be  found  estabUshed  by  all  the  £jtw^^^  *^ 
authorities,  that  an  intention  clearly  manifested  not  to  takeii  by  itself 
vest,  will  controul  the  pf^imd  facie  legal  efiect   of  a  J^^  create  a 
limitation,  which  taken  by  itself  would  create  a  vested  vested  re- 

'  '  "  mainder,  will 

fcmamder.  (>e  controuled 

by  a  contrary 
intention 
Every  case  in  which,  notwithstanding  the  limitation  clearly  mani- 

^at  of  that  nature,  a  reference  to  intent  has  been  ad- 

initted  as   the  criterion  to   determine  tlie  question  of 

vested  or  not  vested,   whatever  may   have   been   the 

decision,  is  an  authority  for  this  purpose.     In  Pifot  v. 

Vol.  II.  1  Pyot^ 


Clintok. 
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1820.  I^ta^  (a)  Lord  Hardwicke  seemed  to  consider  liie  de- 
VL"^  "t  teriplioii  of  the  nearest  relation  of  the  Pgdh  to  refer 
Cholmov-  to  the  time  of  the  contingency  bappenitig,  and  to 
^^^*^  apply  to  such  persons  as  should  then  be  the  tei- 
Lord  tatrix's  nearest  relation  of  the  Ptfots.  In  Ben  t- 
Smithy  (h)  the  resolution  that  the  daughter,  if  un- 
married, would  have  taken  under  the  limitation  of  the 
reminder  to  the  next  of  the  testator's  name,  in  pre- 
ference to  the  son,  to  whom  an  estate  tail  had  been 
given,  must  have  been  founded  on  the  manifest  intent 
of  the  testator  controlling  the  legal  import,  by  which 
the  remainder  would  on  his  dealJi  have  vested  in  the 
son.  The  answer  to  the  dictum  in  Jobson^s  case,  (r) 
as  to  what  would  have  been  the  decision  had  the 
daughter  been  immarried  at  the  time  of  the  testator^s 
death,  is  that  there  was  nothing  which  could  in  tliat 
case  have  operated  to  prevent  the  remainder  becoming 
vested  in  her.  Teynham  v.  Wehb^  (rf)  though  disdnguish- 
able  from  the  present  case,  as  relating  to  the  vesting  of 
portions,  is  yet  a  strong  authority  on  this  sulgeet,  as 
[Shewing  the  necessity,  in  the  opinion  of  Lord  Hardr 
wicke,  of  considering  the  circumstances  of  the  cas^  in  / 
order  to  determine  the  period  at  which  vesting  shoukf 
take  place,  to  answer  the  intention  and  object  of  tqe 
deed.     Lord  Hardwicke  begins  with  observing  (what  hb 

ft 

states  to  be  a  material  part  of  the  case),  that  there  is  no 
particular  time  mentioned  in  the  deed  at  which  the  por-\ 
tion  is  to  vest :  it  is  left  at  large,  and  must  arise  from  con- 
struction. He  then  mentions  four  periods  of  vesting  and 
examines  each  by  the  test  of  their  answering  the  intent  of 
the  grantor.  As  to  one  period,  the  execution  of  the 
deed,  he  says,  "  To  construe  this  to  relate  to  the  time 
of  the  execution  of  the  deed,  and  to  vest  then,  would  be 

(«)  1  Ves,  sen.  335.  (b)  Cro.  Elk,  532. 

(c)  €ro,  jEfiztsye.  (rf)  2  Ves.  sen.  198. 

absurd, 
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AsQsdf  and  pkmly  defeat  the  intent"  As  to  another, 
be  mpf  "  The  consequence  would  be  contrary  to  the  u> 
toot  of  the  parties^"  and  ther^re  he  rejects  it.  As  to 
•  thiid^  he  thinks  there  would  be  a  great  deal  of  inoon- 
lauence  in  adopting  it ;  and  therefore  he  does  not  adopt 
it  And  he  finally  concludes  in  favor  of  another  period, 
in  Older  to  avoid  all  the  inconveniencies,  and  many  ab- 
anrditiesy  wfaidi,  he  8ays»  would  arise  irom  constru- 
ing this  money  absolutely  vested  at  any  of  the  other 
tunes? 


1820. 


Marquis 
Cbolkok- 

DILSY 

Lord 

CUKTON. 


inPUttips  V.  Deakin^  (a)  the  Court,  upon  the  ground 
of  intention,  ^cided  that  the  limitations  were  contingiNiC 
<ild suspended  ifiU  the  prior  estates  should  be  determined; 
vA  the  oourisel  on  txith  sides,  arguendo^  considered  the 
fMiMi  of  veaied  or<contingent,  to  depend  upon  Aeintent 
of  the  testator,  with  a  strcmg  presumption  only  in  favour 
V  vesting* 


The  qnealion  as  to  the  e&ct  of  legal  import,  and  the 
$<%iuiiq»tion  in  &vour  of  vesdng,  and  as  to  the  period 
tf  tine  to  which  the  descripdon  of  heir  should  be  re- 
fiim^  vAiere  diere  are  no  words  of  gifl  fixing  any 
JiilioBlar  daie,  came  under  the  consideration  of  Lord 
ikoamkyy  in  the  case  of  HoUammf  v.  HoUofwcofj  (b)  and 
lliosgh  that  great  Judge  decided,  that  in  that  case  ike 
lonamder  vested  in  the  persons  answering  the  descrip- 
tidn  of  heon  at  the  time  of  the  deaths  yet  it  is  evident 
torn  the  reasoning  used  in  the  judgment,  that  he 
considered  the  question  to  dqpeind  entirely  upon  in- 
tei|ion^  and  dut  his  deciaon  in  fiivour  of  the  li^gal 
pienflqition  pnoceeded  entirely  iqK>n  the  ground,  that 
those  was  not  a  sufficient  manifestation  of  a  cantrnry 
intent    The  whole  of  the  judgment  is  important,  and 


(€}  1  Mm$.  4r  Stl  744. 


Ifi 


{b)  5  Fes,  J99. 

towards 
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1820.  towards  the  conclusion  of  it  his  Lordship  observes,  **  I 

Marquis  cannot^   upon  that  ground  alone,  that  the  daughter 

.Chouiom-  manied  in  the  wdl  was  one  of  the  heirs  at  tew,  hold  that 

i;.  heirs  at  a  particular  time  were  intended.     My  opinion 

Lord  jg^  ^jj^Q^  ^^g  jg  ,j^  enough  in  this  mil  to  give  the  'wards 

amf  other  than  their  primd  Jade  construction ;  hdrs  at 
law  nt  his  own  death.  If  so,  it  would  be  a  vested 
interest  in  the  persons  answering  that  description  at  his 
own  death." 

The  case  of  Driver  v.  Franks  (a)  determined  in  1814, 
afibrds  a  strong  reoenit  authority  for  the  acknowledged 
predominance  of  iiitention,  when  sufficiently  expressed, 
over  the  legal  presumption  in  fiivour  of  Tesdng.  The 
Judges  of  the  Court  of  King^s  Bench,  though  dif- 
ferbig  as  to  the  application  of  the  principle,  yet  ail 
concur  in  admitting  its  existence,  and  their  Masbn^ 
ing  is  entirely  built  upon  it.  That  was  a  deviae  of 
real  estates  to  Bacon  Franks  for  life,  and  after  his 
death  to  his  second,  third,  and  fourth  sons  in  tail: 
at  the  death  of  the  testatrix  there  was  no  son  of  B,  F. 
in  existence ;  four  were  afterwards  bom ;  two  ^  of  whom 
were  in  ^ss^  together;  the  elder  of  these  two  died  during 
the  existence  of  the  particular  estate.  The  tenant  for 
life  died,  at  which  time  there  was  no  second  son,  the 
second  having  become  an  eldest.  It  was  dd«rmined  by 
a  majority  of  the  Judges,  Lord  FUlenborough,  Chief 
Justice,  dissenting,  that  the  remainder  vested  in  him, 
when  second  and  younger  son,  and  did  not  afterwards 
divest.  The  reasoning,  however,  of  the  three  Judges 
who  held  it  a  vested  remainder,  proceeds  entirely  tg}on 
the  intention  of  the  testatri^.  They  all  rest  their  decision 
upon  the  ground,  that  the  intention  to  suspend  vesting 

(a)  3  Mau.  S[  SeL  25.,  afllrmcd  on  appcaL  6  Pricr, 41.2 B.Moor,  519. 

tin 
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tjH  the  d^ermination  of  die^peiticukr  lestait^  win  not 
sufficiently  expressed  or  implied :- all  agreieing  that  if 
smch  intention  had  been*  sufficiently  es^pressed^  it  would 
have  ccmtroUed  the  legal  presumption  in  &yoar  of 
vesting.  't 
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In  a  still  more,  recant  case,  Doe  d.  King  v.  Fiy)St,  (a) 
the  same  court  decided  in  &vour  of  intention^:  against 
the  legal  presumption  in  £9U^our  of  vesting,  making  on 
tbatgroun^he  tenn  **  heirs  *'  refer  not  to  the  time  of  tlie 
death  of  the  testator,  but  to  a  future  contingency. 


Cholmon- 

DELBY 
tf. 

Lorid 


These  authorities  appear  to  nie  to  remove  the  main 
difficulty  in  the  present  case,  as  they  relieve  the  Court 
ficom  the  necessity,  which  was  contended  to  be  impdsefd 
on  it,  of  adopting  impliddy,  in  the  construction  of  the 
limitation  in  question,  the  technical  meaning  and  legal 
openttion  of  die  words,  without  being  at  liberty  to  ex- 
amine into  the  real  intention  and  meaning  of  the  party 
using  them.  They  clearly  proves  that  ^  the  question 
is  open  to  that  examination,  and  may  be  determined 
by  it*  They  shew  that  a  measure  and  limit  is  set  to 
tlie  rule  in  fiivor  of  technical  import  and  meaning. 
It  is  not  an  absolute  universal  and  conclusive  rule,  but 
fobject  in  all  cases  to  be  controlled  by  intention' when 
that,  sufficiently  spears.  The  question  then  in  tlie 
jffesent  case  is  reduced  to  diis  single  point.  Legal  in- 
ference and  presumpdon  is  admitted  to  be  in  favour  of 
tlie  construction  contended  for  by  the  Plaintiffii ;  and 
diat  piesiunption  must  prevail*  unless  it  can  be  rebutted 
l>y  clear  and  sufficient  proof  of  a  contrary  intention. 
Does  that  proof  exist  in  this  case  ?  I  am  clearly  of 
opinion,  that  it  does.  Before  entering  into  a  state- 
BieDt  of  the  reasons,  which  have  induced  me  to  come 


(a)  3  Barn,  c^  Aid,  546. 
I  3 


to 
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the  other  parts  of  the  deed,  and  the  circumstances  of 
the  case,  that  the  contrary  has  never  been  attempted  to 
be  argued.  It  afiS^rds  an  unanswerable  negative  to  such 
an  intention,  that  the  person  imswering  that  descrip^ 
tion  was  Lord  Orford,  the  grantor  himself.  Now,  to 
suppose,  that  Lord  Or/brd  meant  to  give  the  remaiMer 
to  himself  by  this  limitation,  is,  when  the  circumstances 
attending  the  framing  of  it  are  considered,  an  ailment  of 
which  it  is  not  too  much  to  say  of  it,  that  it  amotots  to 
a  reducHo  ad  absurdum.  It  would  suppose  Lord  Orfiard  to 
have  entertained,  at  the  same  moment,  intentions  on  the 
same  points,  directly  opposite  to  and  incompatible  with 
each  other ;  to  provide  in  the  same  event  for  a  coarse  of 
succession,  directly  the  opposite  to  that  which  he  de-» 
f:lared  himself  desirous  to  efiectuate. 


The  argument  in  iavotlr  of  tljat  construction^  haar 
therefore  never  been  put  on  this  ground;  it  has  rested* 
entirely  on  the  peremptory  and  irresistible  effect  di 
legal  inference,  laying  aside  all  consideration  of  ^is 
characteristic  and  decisive  feature  of  the  case;  viz. 
the  circumstance  of  the  grantor's  being,  and  know- 
ing himself  to  be,  the  sole  heir  of  Samuel  BoUe  at  the 
timie  of  the  grant  The  general  construction  of  such  a 
limitation  is  avowedly  adopted,  just  as  if  no  such  circum- 
stance had  existed.  It  is  even  insisted,  that  siK^h  cir- 
cumstance  ought  not  to  have  any  effect  on  the  coustmc- 
tion.  "  Supposing,  (it  is  said)  we  were  to  read  this 
limitation,  without  knowing  who  the  person  was  that 
answered  the  description,  no  doubt  could  possibly  be 
raised  upon  its  construction.  AH  woukl  agree  that  the 
then  existing  right  heir  would  take  a  vested  remainder ; 
and  it  would  be  impossible  to  contend,  that  this  was  a 
contingent  remainder  to  such  person  as  should  at 
some  future  period  answer  the  description.  When  it 
i$  found  that  Lord  Orjw^  is  himsdf  the  prciiunt  right 
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heir,  do  the  words  therefore  change  their  meaning? 
No:  but  they  are  unskilfiilly  employed,  and  with  the 
metmng  that  properly  belongs  tio  them^  they  will  not 
dbctuate  the  purpose  which  the  framer  of  the  instrq-. 
ment  had  in  his  contemplation."  (a) 

This  passage  shews  the  ground,  on  wiiich  the  argu-i 
ment  for  the  construction  in  favour  of  the  present  right 
beir  is  {daced.     It  is  an  entire  and  implicit  reliance  oa 
legal  inference^  without  allowing  the  circumstances  of 
tbe  case,  to  have  any  weight*     True  it  is,  if  we  read 
die  limitation  separately  by  itself  without  knowing  who 
VBS  the  then  right  heir,  or  aiiy  reference  to  the  circum- 
Juices,  such  will  be  the  construction;  but  will  there 
be  the  same  universal  admission  oi*  that  construction,  if 
it  is  known  who  was  the  then  present  right  heir ;  and  if 
the  other  parts  of  the  deed,  and  all  the  circumstances, 
of  the  case  are  conridered  ?      Legal  inference  is  here 
pot  on  the  same  footing,  as  an  express  and  unequivocal 
declaration.     As  applied  to  such  a  case,  no  alteration 
in  the  meaning  could  be  produced,  by  a  knowledge  of 
the  person  by  whom  the  declaration  was  made-     But 
does  the   same  observation  apply  when  the  imported 
mesning  is  not  the  result  of  the  words  themselves,  but 
of  superadded  inference?      The  additional  idea  sug- 
gested by  inference  originates  not  with  the  writer  but 
his  expositor;  and  being  collected  extrinsically  by  con- 
jecture, may   by  extrinsic  circumstances  be  rebutted. 
Take   a  femiliar  instance   in  the  construction   of  the 
words  ^  the  true  religion :"  the  expositor  interprets  it  to 
mean  the  Christian  religion ;  but  would  he  persevere  in 
that  construction,  when  he  discovered  the  words  to  have 
oome  from  a  Mahomedan  ?     Do  the  words  change  their 
meaning,  when  that  circumstance  is  discovei'ed  ?    No ; 
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but  the  erroneous  inference  of  the  expositor  does, — and 
so  it  is  in  the  present  case.  The  donor  could  not  intend 
to  identify  his  donee,  by  a  character  which  he  knew  to 
apply  at  that  time  exciusiyely  to  himself.  The  same 
character  must  at  a  fiitare  time;  viz.  after  the  death 
and  failure  of  issue  of  the  grantor,  belong  to  some 
other  person,  and  that  is  the  time  to  which  the  linfit- 
ation  refers.  It  does  so  expressly  as  to  the  transfer 
of  the  estate.  It  does  so  in  this  case  by  necessary  im* 
plication  as  to  the  person.  The  time  of  reference  is 
not  expressed,  but  it  is  supplied  by  the  context.  If.  a 
person  holding  for  his  life  a  public  character,  which  on- 
his  death  would  be  held  by  some  other  persQD,  the 
Bishop  of  London,  for  instance,  were  to  make  a  grant 
by  deed,  of  land  purchased  by  him  for  the  purpose  of 
being  annexed  to  his  see,  to  the  use  of  himself  for  life» 
remainder  to-  the  Bishop  of  London.  Could  there 
be  any  doubt  of  the  meaning  bdjng  to  grant  the  nn 
mainder,  not  to  himself,  but  to  the  person  who  wouUy 
afier  his  death,  answer  the  description  of  this  same  duH 
racter  ?  Suppose  Lord  Orjbrd^  in  the  jsame  deed  of  1 78  It 
had  given  directions  for  his  funeral,  and  had  ordered  that 
it  should  be  attended  by  the  right  heir  of  Samud 
BoUe,  would  not  its  being  the  language  of  the  exisdng 
right  heir,  and  rdating  to  what  was  to  be  done  after 
his  death,  have  supplied  by  implication  the  pnqier 
epithet  expressive  of  the  real  meaning  ?  The  desciiption 
made  by  the  present  limitation,  relates  entirely  to  a 
future  indefinite  period  and  event  The  reservation  to  the 
grantor  himself  of  the  immediate  uses,  was  the  object  of 
the  prior  limitations.  In  this  the  wh(de  subject,  laying 
aside  l^al  inference,  (which  must  not  be  mixed,  as  iH 
has  been  with  the  present  subject;  viz.  the  meaning  of 
the  words  themselves,  independent  of  and  before  the 
application  of  legal  inference,)  has  a  prospective  and 
future  aspect  The  epithet  denoting  the  time  of  refer- 
ence 
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of  tbe  desprqptipp^  Wtunrily  rcevlts  frcun  th«  aul^^ct  1 620. 
flatter  of  the  cog^teitf»  opufded  with  the  other  circum-  ■  '  "t 
fltuKXi  of  the  ca96. 

One  pprtof  thedeed  i§  pointed  out  by  the  late  Master 
of  the  BoUi^    as  toidiDg   strongly  to    negative   that 
iwrntiwction;   tis.  the  use  of  the  same  terms  in  the 
ndt^  of  the  deed,  nrhene  it  is  evident  that  they  could 
■ot  be  so  interpreted.  In  the  witnessing  part,  tlie  words 
socb  ^  toar  and  in  consideration  of  the  natural  love  and 
dfcitiuii  which  the  said  Geoqie  Earl  of  Orfard  had  and 
bone  unto  his  relatiiHi%   the  heirs  of  the  said  Samuel 
tMer    The  W(»^  <'  heirs  of  Samuel  BoUe''  are  here 
ised  syoonimottisly,  with  ^<  relations,'^  and  could  not 
have  memt  Lord  Oxford  himself;  for  be  cannot  be  sup- 
posed to  have  been  decbring  as  a  consideration  for  the 
deedi  a  oatucal  love  and  affestion  for  himself.    It  must 
liive  meant,  in  this  place^  some  person  or  perscms  other 
Aan  Lord  Qi^d  himself;  and  it  is  probable,  as  the 
.kteMastorof  the  Bolls  observes,  that  Lord  Qr^ii  used 
Ae  wocds  *^  heirs  of  Sanmel  BaU^'  in  one  part  of  the 
deed  in  the  same  sense,  in  which  it  is  manifest  he  used 
thm  in  another,    I  concur  in*  this  observation,  though 
aot  in  the  further  inference  drawn  firom  it.    The  Master 
of  the  Rolls  supposed  Lord  Orfard  to  have  had  in  view 
ia  both  places,  and  to  have  meant  to  designate  by  these 
woid%  some  exiatuig  person  other  than  himself  and  not 
fane  imasoertained  persons,  who  could  not  have  been 
the  elgects  of  his  natural  love  and  affection.     I  cannot 
draw  tibe  same  conclusion.  The  terms  ^^  natural  love  and 
sfieolion"  here  used  do  not,  I  think,  necessarily  import 
persoDil  knowledge  or  regard  for  any  particular  indi- 
vidual, (who,  if  the  intended  object  of  grant,  would 
probably  have  been  specifically  pointed  out  by  name, 
tad  not  kft  to  be  discovered  vdthout  any  due  to  iden- 
tify him,)  but  wre  the  common  fonaulae  applied  to  the 
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donsiderfttion  of  blood,-,  ieufid  kldttcii^;  the  oofi^equent 
presumption  of  natural  (not  aoqnired)  love  aiid  atifectioii. 
This  is   continued   permanently  throughout  the  whole 
line  of  descendants,  who  must  consist  of  future  unascer- 
tained persons.     The  gift  isi  ex^iressly  to  the;beiirA  of 
Samud  BoUe  for  ever.     Lord  Orfbrd*s  attachm^it  was 
not  personal  to  any  indiiddual  member  of  the  fiMiiUy. 
The  principle  which  dictated  the  preference,  quoad  the 
estates  in  question,  extended  to  them  all;    ^^  to  the 
whole  fiunily  and  blood  of  his  late  mdher,  Mwarggnt 
Countess  of  Orford^  on  the  ride  or  part  of  her  fiuher 
the  said  Samud  BoUe.     The  description  by  cbaraoler 
only,  and  not  by  name,  is  the  only  description  that 
could  have  been  givCT,  if  the  future  unascertained  right 
heir  was  the  person  intended  to  be. referred  to;  but  it  is 
not  the  natural  way  in  which  Lord  Orfbrd  would  have 
designated  himself^  nor  is  it  the  way  in  which  Lord  Or^ 
fori  describes  himself  in  each  of  the  preceding  and  attb- 
sequentlimitations,  intended  to  i^ply  to  himself  wheran, 
without    any    circumlocution    or    periphrasis,    he    is 
mentioned  by  his  proper-  name  and  tide,  ^^  George  Eail 
of  QrfhrdJ*     Why  should  there  have  been  this  change 
in  the  description,  if  the  same  person  were  throughout 
intended  ?     Why  should  a  less  d^ee  of  particularity 
and  certainty  have  been  observed  in  limitations,  where^ 
from   their  being  followed  with  immediate  execution, 
there  was  less  danger  of  ambigui^  or  mistake^  than  in 
one  where  the  danger  was  greater,  from  the  possibitity 
of  its  effect  being  postponed  to  a  remote  fiiturity? 
Again,  how  are  we,  on  this  hypothesis,  to  account  tot 
the  powers  of  f^jpointment  and  revocation  specially  ie» 
served  to  Lord  Orfardj  in  the  limitations  preceding  ancL 
following  the  limitation  in  question  ? 


Though  it  has  not  been  argued   that  Lord  Orford 
a>uld  have  designedly  ubed  the  term  ^^  right  heir"  in  this 
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limitation  iii  the,  technical  sense,  meaning  thereby  to 
designjle  himself  yet  it  has  been  suggested  that  he 
might  have  so  done  inadvertently,  and  under  some 
mistake.  Three  conjectures  have  been  thrown  out  to 
«ooouot£>r  this:-^  Ist,  That  he  might  have  supposed, 
that  «L,remainder  vests  in  the  perspns,  who  answer  the 
de8crq[>tioa  at  the  time  when  the  preceding  limitation 
csqoyres :  2dly,  That  he  might  have  overlooked  the  circum- 
itnoe  of  being  himself  the  right  heir  of  Samuel  Botte  .*  and 
Sdly,That  he  might  have  conceived^  that  the  grantor  could 
ant  himself  be  considered  aa  the  object  of  his  own  grant, 
•od  that  the  words  would  therefore  designate  such  persons 
m  wouldy  if  Liord  (hford  were  out  of  the  question^  answer 
the  description  of  right  heirs  of  Samuel  Roller 
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It  does  not  iqppear  to  me,  that  the  Court  would  be 
nmnted  in  adopting  any  of  these  conjectures,  nor 
dbt  any  of  them  will  account  for  Lord  Orford!%  using 
ike  words  in  the  sense  supposed.  The  difficulty  is 
nther  increased  than  removed  by  them.  They  proceed 
vpon  the  ground  of  imputing  to  Lord  Orford  a  double 
'nstake :  first,  in  the  mistaken  use  of  the  term ;  and, 
-mondly,  in  being  led  into  that  mistake  by  the  commis- 
«0D  of  a  prior  mistake.  There  is  no  evidence  to  shew 
diBt  he  committed  either  mistake. 


The  first  conjecture,  instead  of  accounting  for  LfOrd 
Orf6rS%  using  the  term  ^^  right  heir"  to  describe  himself, 
would  rather  tend  to  establish  the  contrary  conclusion. 
For  if  he  adverted  to  the  legal  doctrine  concerning  the 
vesting  of  a  remainder,  and  meant  that  the  remainder 
shoidd  vest  in  the  persons,  who  answered  the  description 
at  die  time  when  the  preceding  limitations  expired,  be 
must  have  known  that  the  only  way  of  effectuating  that 
intiention  was  by  settling  the  remainder  accordingly,  and 
making  it  a  contingent  remainder  to  the  person  answer- 
ing 
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meat  was  inade»  the  purpose  which  k  was  to  eflSgctuate, 
and  the  descripdon  of  person  to  whom,  in  the  event  in 
question,  the  estate  was  to  be  carried  by  it,  and  this  by 
the  declaration  of  the  grantor  hunsel^  recorded  on  the 
face  of  the  deed,  so  as  to  leave  no  reasonable  doubt  on 
the  subject,  and  being  called  upon  to  expound  a  set  oP 
wordsj  admitting  equally  of  two  interpretations ;  one  olT 
which,  though  conformable  to  what  would  be  dieprmd 
fade  technical  meaning,  yet,  if  adopted,  would  in  this 
case  have  the  effect  of  defeating  the  intention,  dis- 
appointing the  purpose,  and  transferring  the  estate  firom 
the  person  intended  to  be  the  grantee,  to  the   very 
person  intended  to  be  excluded :  the  other,  on  the  con- 
trary, in  every  respect  fulfilling  and  carrying  into  execu- 
tion the  declared  object  and  purpose,  in  exact  accordance 
with  the  recorded  intention  of  the  grantor,  the  Court,  I 
say,  is  in  such  a  case  bound  by  all  the  principles  and 
authorities  that  have  been  referred  to,   a£R>rding   the 
rule  of  construction  both  of  deeds  and  wills,  to  presume 
in  isivour  of  the  latter  meaning,  and  r^ect  the  former. 
By  the  same  principles,  the  Court  is  bound  to  form 
the  same  conclusion,  from  tlie  effect  which  one  interpre- 
tation has  to  render  the  deed  nonsensical,  in(q)erativ6,  * 
and  void ;   the  other  to  reconcile  all  the  parts  of  it^  and 
make  them  consistent  and  productive  of  their  proper 
effect.  —  Ut  res  magis  valeat  quam  pereat^ 


Under  the  second  head,  when  one  of  the  two  mean-' 
ings,  of  which  the  words  are  capable,  has  been  com- 
pletely negatived,  and  proved  to  be  such  as  the 
grantor  could  not  have  entertained,  it  follows  as  a 
necessary  consequence,  that  he  must  have  entertained 
the  other,  unless,  what  is  not  to  be  supposed,  the 
grantor  used  the  words  without  any  meaning  at  all. 
Of  the  two  right  heirs,   the   present  and   the   future, 
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either  mig^t  hAve  been  the  object  of  his  grant  in  this 
limitation,  if  it  be  clearly  proved  that  he  did  not  mean 
the  former,  it  necessarily  follows  that  he  must  have  meant 
the  latter- 
There  is  besides  positive  and  direct  evidence  that  this 
was  his  meaning.     It  is  said  ^^  that  it  is  oidy  because 
tlug  would   have  been  the  most  proper  limitation   to 
effinrt  the  grantor's  object,  that  we  are  desired  to  say, 
it  is  the  limitation,  which  he  has  actually  made/'     Is 
not  this  a   very  sufficient  reason  for  coming  to  this 
coAdiision  ?     As  applied  to  express  words  that  have  a 
fixed  and  determinate  meaning,  no  argument  can  be  de- 
rived, from  the  consequences  they  produce,  to .  change 
or  aflfect  their  meaning;  but  it  is  not  so  where,  as  in 
diis  case,  the  words  are  doubtful  and  equivocal,  where 
die  sense  is  imperfect^  where  the  sentence  will  admit  of 
tire  interpretations  2  there  the  consequences  which  will 
tttfoe  from  either  interpretation  are  properly  considered 
to  be  a  right  criterion  of  the  real  meaning  of  the  party. 
What  better  way  can  we  have  of  ascertaining  what  was 
Ae  actual  meaning  ?     Why  are  we  to  suppose  the  party 
to  have  preferred  the  meaning  that  would  defeat  his 
intention,  destroy  his  deed,  and  carry  the  estate  to  a 
wrong  person,  to  the  one  which  will  produce  the  contrary 
eftct?     The  reasoning  of  Mr.  Justice  Lawrence,  when 
assisting  the  Chancdlor  in  Leigh  v.  Leigh  (a),  proceeds 
iqmi  this  principle^     He  says,  that  '^  in  endeavouring 
to  aaceitfun  the  meaning  of  a  testator,  the  absurdities, 
improbabilities,   and  inconsistencies   which    may  arise 
out  rf  cases,  &lling  within  one  construction  or  another, 
have  constantly  been  attended  to,  with  a  view  of  ascer- 
taining such   meaning."     And  after   stating   that   the 
testator  could  only  have  had  one  of  two  objects,  he 
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adds,  ^^  that  in  order  to  ascertain  whether  the  first 
of  these  two  objects  was  that  which  the  testator  had 
in  liis  view,  the  situation  and  circumstances  of  his 
family  at  the  time  of  making  his  will,  have  great 
weight." 

If  we  have  recourse  to  the  same  mode  of  reasoning 
in  the  present  case;  if,  laying  aside  technical  and  arti- 
ficial reasonings  we  apply  our  minds  to  the  unfettered 
consideration  of  every  other  test,  by  which  the  real 
meaning  and  intention  of  Lord  Orford,  in  the  limitatkm 
in  question,  can  be  ascertained,  we  shall  be  at  no  loss 
to  discover,  what  was  the  period  to  which  he  meant  the 
description  of  the  right  heir  of  Samuel  RoUe  to  be 
referred.  There  is  no  balance  or  opposition  of  testi- 
mony  on  this  point  The  whole  plan  and  object  d 
the  settlement,  as  detailed  in  the  recital,  firom  tlie 
b^rinning  to  the  end,  the  correspondence,  order,  and 
connection  of  all  the  parts  of  it,  the  purpose  which  it 
was  to  efiectuate,  the  mode  in  which  that  purpose 
was  to  be  effectuated,  the  nature  of  the  limitation 
in  question,  the  period  of  time  and  event  to  which  if 
throughout  solely  relates,  the  terms  in  which  the  person 
is  described,  the  object  which  the  grantor  had  in  view 
in  the  description,  and  the  requisites  which,  according 
to  that  object,  were  made  necessary  to  give  a  title  under 
it,  [all  concur  in  the  same  implication;  all  tend  to 
negative  the  inference,  by  which  the  epithet,  denoting 
a  reference  to  the  present  time  is  added  to  the  term 
"  right  heir,"  and  demonstrate  the  contrary  inierenoej 
by  which  the  epithet  denoting  a  reference  to  the  future 
time  is  to  be  inserted. 


A  doubt  has  been  attempted  to  be  raised  respecting 
the  precise  period  and  event,  to  which,  on  the  execution 
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of  the  deed,  the  remainder  to  the  right  heir  of  Samuel  1820. 
Bdle  was  to  be  referred.  The  proper  answer  to  this  Mnrauis 
objection  is,  I  think,  given   in  the  certificate  of  Mr.      Cholmon- 

AEL.KY 

Justice  Bajflejf.     Subject  to  the  power  of  appointment,  ^ 

the  remainder  is  to  the  person  or  persons  who  should,  ^^""^ 
at  the  expiration  of  the  estate  tail  given  by  the  prior 
limitation  to  George  Earl  of  Orfbrd,  answer  the  descrip- 
tion of  right  heir  of  Samuel  RoUe.  The  remainder,  being 
sabject  to  the  power  of  appointment,  creates  a  degree 
of  uncertainty  respecting  it.     But  I  have  not  thought  it   The  question 

necessary  to  enter  into  the  question  raised  at  the  bar,   ^''®'*^e«' «    , 
^  ^      ^  '    power  of  ap- 

whether  on  that  account  the  remainder  could  be  deemed  pointment 
a  contingent  one.     I  have  proceeded  on  the  assumption,   ^l^^g  ^f  ^ 
that  the  later  authorities  have  set  that  question  at  rest,   remainders 
The  existence^  however,  of  the  power  of  appointment,   Hmit^,  set  at 
ought  not  to  furnish  an  argument  on  the  other  side,   f®*^  ^y  ^^  . 
the  remainder   being   upon    another   ground    contin-   tiet. 
gent;  viz.  from  its  being  given   to  a   person,  who  is 
not  ascertained  at  the  time    when  the  remainder  is 
created,  but  who  will  be,  at  the  time  when  the  particular 
estate  is  determined.    The  collateral  maternal  line  of 
BoUe  is  to  commence^  when  the  direct  line  ends  by  the 
death  and  fiiilure  of  issue  of  George  Earl  of  Orfbrd. 
At  that  time  and  event,  the  remainder  is  to  vest  in  pos^ 
session,  in  the  person  who  is  then  the  right  heir  of  jSa- 
mud  RoUey  but  suliyect  to  the  power  of  appointment,  re- 
served by  the  prior  limitation  to  the  grantor  the  Earl  of 
Qrfbrd. 

This  is  the  opinion,  which  afier  long  and  repeated 
consideration,  I  have  formed  upon  this  question,  and 
which,  for  the  reasons  before  given,  I  have  npt  thought 
it  right  to  withhold.  I  have  explained  the  grounds  of 
it,  with,  I  fear,  too  much  of  prolixity  and  repetition,  but 
from  an  anxie^  that  they  may  be  examined,  if  it  should 
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be  wished,  by  a  higher  and  better  tribunal.  The  quea^ 
tion,  however,  which  is  purely  legal,  is  not  now  to  be 
determined  by  this  opinion.  The  single  point  made 
by  the  Defendants,  in  respect  to  this  part  of  the  case 
is,  that  the  legal  title  ought  not  to  be  considered  as 
finally  and  conclusively  determined  by  the  opinions 
which  have  hitherto  been  pronounced  upon  it;  that 
it  ought  to  be  again  submitted  to  the  consideration  of  a 
court  of  law.  With  my  impressions  on  the  subject,  and 
considering  the  magnitude  and  importance  of  the  ques- 
tion, and  the  difference  of  opinion  that  has  prevailed 
respecting  it  amongst  the  learned  judges  of  the  court 
of  law  to  which  it  was  referred,  I  think  a  sufficient 
ground  has  been  laid  to  call  for  that  second  re- 
ference. But  before  that  is  decided,  it  will  be  neces- 
sary to  enter  into  the  consideration  of  the  other  partes 
of  the  case. 


The  questions  which  remain  in  the  cause,  will  re^ 
quire  a  separate  and  distinct  consideration.  In  the  ex- 
amination of  them,  I  shall  assume,  for  the  sake  of  ar- 
gument, the  question  already  discussed,  on  the  con- 
struction of  the  deed  of  1781,  to  be  in  &vour  of  the 
Plainti£& ;  and  that  on  the  death  of  George  Earl  of 
Orfor4yiiie  title  passed  by  descent  to  his  uncle  and  heir, 
Horace  J  the  preceding  Earl.  The  objections  which  have 
been  taken  on  the  part  of  the  Defendants,  may  be  reduced 
to  four  heads.  1st,  As  to  the  want  of  proper  parties  as 
Defendants  to  the  suit ;  2dly,  As  to  the  frame  and  na- 
ture of  the  bill  and  the  relief  prayed ;  Sdly,  As  to  the 
effect  of  the  deed  of  confirmation  of  1 794  ;  and  4thly, 
As  to  the  question,  one  of  the  greatest  magnitude  and 
importance,  of  the  effect  of  the  length  of  time,  and  of 
the  acquiescence  and  non-claim,  that  has  occurred  in 
this  case. 


[The 
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[The  Master  of  the  Rolls  dien  stated  the  names  of  the 
parties,  Plaintifis,  and  Defendants,  and  dl  the  pleadmgs 
in  the  cause,   which,  with   some  few  variations,   are 
contained  in   the  report  of  Mr.  Merivale.']     He  then 
upon  the  first  pouit  proceeded  to  observe,  that  it  was 
contended  on  the  part  of  the  Defendants,  that  all  the 
persons  eventually  interested  in  tlie  estate  under  the 
settlemait,  made  by  the  late  Lord  Clinton^  in  the  year 
179^,  ought  to  have  been  made  Defendants.  That  by  the 
terms  of  that  settlement,  the  estate,  after  being  settled 
on  the  present  Lord  Clinton  for  life,  remainder  to  his 
sons  and  daughters  in  strict  settlement,  (none  of  whom 
have  as  yet  been  bom,)  remainder  to  the  heiri  of  the 
body  of  Lord  Clinton^  is  limited  over  to  his  brothers  and 
sisters,  and  others,  all  of  whom  should,  it  is  insisted, 
bave  been  parties  to  the  suit.     I  think  this  objection  is 
not  well   founded.      It  is   sufficient  to  have  brought 
before  the  Court  the  trustees  of  the  person  in  esse  en- 
titled to  the  first  vested  estate  of  inheritance.     Those 
who  have  contingent  interests  are  not  necessary  parties. 
Ix)rd  Hardmckcy    in  Hopkins  v.  Hopkins^   states  the 
established  rule  on  this  point.     ^'  If  (says  he)  there  are 
ever  so  many  contingent  limitations  of  a  trust,  it  is  an 
established  rule,  that  it  is  sufiicient  to  bring  the  trustees 
before  the  Court,  together  with  him  in  whom  the  first 
vemaiiider  of.  the  inheritance  is  vested,  and  all  that  may 
come  after  will  be  bound  by  the  decree,  though  not  in 
cise^  unless  there  be  fraud  and  collusion  between  the  trus* 
tees  and   the   first   person   in  whom  a  remainder  of 
mberitance  is  vested.*'  {a) 


K20. 


Marquis 
'Cholmon- 

DELBY 
V. 

Lord 

CUNTOIf. 


But  the  next  objection  on  this  head,  as  to  another  per^ 
SOB  who,  it  is  insisted,  ought  to  have  been  a  party,  is,  I 
Aink,  better  fiiunded.  I  mean  the  person  entitled  to  the 
estate  in  the  county  of  Dorset ^  which  bdonged  to  George 


(«)  1  Aik  590. 
K  3 


Earl 
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i>EmT 

9. 

Lord 
Climtov. 


Earl  of  Orford,  and  formed  part  of  the  estates  com] 
in  the  original  mortgage,  together  with  the  estates  in 
the  counties  of  Devon  and  Cornwall,  and  still  forms  a 
part  of  the  estates  comprised  in  the  mortgage,  sought  to 
be  redeemed  by  this  bill.     This  bill  is  confined  to  the 
estates  of  Devon  and  ConmdU,  they  having  been  alone 
for  thie  reasons  before  given,  included  in  the  deed  oi 
1781.     But  the  estates  in  all  the  three  counties  are 
^ually  subject  to,  and  comprehended  in  one  and  the 
same  mortg|ge,  and  must  therefore  all  be  redeemed  to- 
gether.    The  owner  of  part  of  the  estate  in  mortgage 
cannot  separately  redeem  his  part.    The  mortgagee  is 
entitled  to  insist,  that  the  whole  of  the  mortgaged  estate 
shall  be  redeemed  together;  and  for  this  purpose,  that 
all  the  persons  interested  in  the  several  parts  of  the 
estate  as  mortgagors,  should  be  made  parties  to  the  bill 
seeking  the  account  and  the  redemption.    A  mortgaged 
estate  sold  in  twenty  lots  might  otherwise  be  made  the 
subject  of  twenty  different  bills  for  redemption,  with  all 
the  consequences  upon  the  account  and  the  reconveyance. 
The  same  objection  prevailed  in  this  same  subject,  in 
the  case  of  Palt  v.  LfOrd  Clinton  (a),    with   the    dif- 
ference only  of  its  being  a  bill  by  a  second  mortgagee^ 
to  redeem  the  first,  when  the  late  Master  of  the  Rolls 
stated  fiiUy  his  reasons  for  deciding,   that  the  canse 
could  not  proceed  without  the  owner  of  the  Dorset 
estate  being  made  a  party.    I  think  the  same  in  the 
present  case. 


The  bill  is  also  defective  in  not  having  made  the 
personal  representative  of  the  late  Lord  Clinton  -a  party^ 
who  is  stated  in  the  bill  to  have  been  some  time  in  po»» 
session  of  the  rents  and  profits,  and  to  have  paid 
the  interest  and  part  of  the  principal  of  the  first  mort- 
gage.     His  representative,  therefore,   is  a   necessaiy. 


(a)  li  fV«.48. 


party 
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parly  to  the  account  to  be  takai  of  what  is  due  upon  1820. 

the  oKMtgage.     The  bill  anticipates  this  objection,  and  ,  *^JJ^  -  "^  ' 

states  as  an  answer  to  it,  that  the  personal  represent  Cuolmon- 

tative  could  not  be  found.    That  is  negatired  by  tlie  ^^'^^ 

answer.      Mr.   CUvdand  is  shewn  to  have   been  the  Lord 
executor  of  the  late  Lord  Clinton^  and  to  be  still  living, 
and  his  residence  is  mentioned. 


Clintok. 


The    second    head   contains    an    objection    of   an  Whether  a 
opposite  nature,   that  a  party  is   made  a  co-plaintifi^  heir-et-biw 
who  ought  not  to  have  been.    I  cannot  say  that  I  am  ^  j^/^  in  a 
Satisfied  this  bill  is  properly  framed,  with  a  view  to  its  an  equity  m 
professed  object.    It  should  have  been,  I  think,  a  bill  '^^^j^^^l 
by  Mrs.  Damper  alone,  the  devisee  of  Horace  Earl  of  legatioii,  that 
Orfijrd^  praying  separately  to  be  allowed  to   redeem.  {{^^SJ^n  j^^^ 
The  Marquis  of  Cholmondeley  should  not  have  been  a  which  of  them 
oo-plainti£^  but  a  defendant,  if  a  par^  at  alL     I  can-  ;^  ^^  y^ 

not  understand  how,  as  this  case  is  circumstanced,  the  V^}^  ^ 

vide  It  be- 
Marquis  can  properly  have   been   united    in  interest  tweenthem. 

with  Mrs.  Damery  and  a  joint  redemption  prayed^  ^^ 
a  joint  account,  and  a  reconveyance  and  delivery, 
of  possession  to  both  the  Plainti£&.  The  ground 
on  which  the  bill  proceeds  in  requiring  the  joint 
idie^  is  the  agreement  stated  to  have  been  made  be- 
tween the  two  Plaintifi.  The  bill,  after  stating 
the  death  of  Horace  Earl  of  Orford,  his  will  and  co- 
didl,  and  the  person  who  was  his  heir  at  law,  cauti- 
ously abstwis  from  any  averment  that  the  title  to  the 
estates  in  question  passed,  either  by  the  will  and  codicil 
to  Mrs.  Darner,  or  by  descent  to  the  Marquis  of  Chol^ 
vmddey.  It  could  not  be  as  the  bill  states,  that  upon 
the  death  of  Horace  Earl  of  Orjbrd,  **  your  orator  and 
ortdrix  became  entitled  to  the  ume!^  One  or  other 
nugfat  become  entitled,  but  claiming  under  opposite 
and  contradictory  tides,  the  one  as  devisee,  the  other 
as  hdr  (^  law,  they  could  not  be  both  entitied. 
The  bill  states,  that  some  questions  had  arisen  between 

K  4  the 
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V. 
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CUNTOll. 


the  Plainti£&  respecting  the  will  and  codicil  of  Horace 
Earl  oiOrfordy  as  far  as  regarded  the  equity  of  redemp- 
tion of  the  said  mortaged  estates;  and  that  in  order  to  put 
an  end  to  such  questions,  they  had  agreed  to  share  th^ 
same  between  them.  The  Court  is  called  upon  to  act 
on  this  agreement,  by  giving  the  joint  relief.  But  tho 
difficulty  is  how  the  Court  can  do  this,  without  having 
the  agreement  before  them  proved  to  have  existed 
in  point  of  fact,  and  .without  being  satisfied  by  an  ex- 
amination of  the  terms  and  nature  of  the  agreement^ 
that  it  w^  one  which  the  Court  ought  to  carry  into 
execution.  There  is  no  evidence  in  the  cause  to  prove 
the  fact;  the  agreement  itself  is  not  produced,  nor  the 
terms  stated,  and  the  legality  of  it,  as  far  as  it  i$  statedt 
seems  to  be  very  questionable.  The  statute  of  Henry  8. 
prohibited  and  rendered  penal  any  contract  for 
an  estate^  of  which  neither  of  the  parties  had  been  iii 
possession  for  the  q)ace  of  one  year  before  the  contract^ 
and  the  agreement  in  the  present  instance  proposes^, 
with  a  view  to  assist  a  title  by  litigation,  to  divide  the 
estate  of  a  third  person,  (to  make  the  campi  partitio)  of 
which  that  person  had  been  for  more  than  twenty  years 
in  the  sole  and  exclusive  possession,  without  any  par- 
ticipation or  claim  by  either  of  the  parties  to  the  agree- 
ment. I  think  a  court  of  equity  ought  not  blindibld 
to  assume  the  existence  and  legality  of  such  a  contract. 
If  proved  and  produced,  it  might  be  necessary  to  call 
for  the  decision  of  a  court  of  law  on  its  legality.  But 
in  the  absence  of  any  means  of  information,  either  as  to 
the  fact  or  tlie  law,  the  Court  must,  I  think,  consider 
the  case  as  if  no  agreement  had  been  made.  In  what 
way  then  is  the  Comt  to  decide  between  co-plainti&y 
possessing  opposite  and  contradictory  claims  to  the 
title,  each  asserting  a,  claim,  and  neither  admitting  the 
validity  of  the  claim  of  tl^  other  ?  Can  two  complain- 
ti£&  be  put  to  interplead  ?    How  is  the  Court  to  know 

what 
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-what  was  the  nature  of  the  questions,  which  are  said  to 
liare  arisen  respecting  the  will  and  codicil?  How  can 
-^e  Court  decide  them  in  this  cause?  and  yet  till  they 
2ire  decided,  how  is  the  Court  to  know  whether  the  title 
is  to  be  examined  upon  the  principles,  applying  to  the 
<;laim  of  an  heir  at  law,   (which  it  is  insisted  may  be 

* 

made  at  any  time  within  the  period  of  sixty  years)  or 

of  a  devisee,  confined  to  twenty  years  ?     If  the  account 

and  redemption,  conveyance  and  possession,  are  to  be 

decreed  separately  to  Mrs.  Darner^  as  the  Marquis  of 

Cholmondeley  does    not   admit   her  separate  title,    it 

must  be  upon  a  previous  decision  in  &vour  of  that  se« 

parate  title,  without  &fi  heir  at  law  being  heard  or 

Wing  any  opportunity  to  bring  forward  his  objections 

to  it.    The  converse  of  this  objection  would  hold  to  any 

decree  in  favour  of  the  Marquis  of  Chohnonddey.  How  i» 

then  the  Court  to  proceed  in  a  bill,  which  is  so  framed, 

that  it  cannot  give  either  joint  relief  to  both  the  complain* 

ti%  or  separate  relief  to  either.. 


1820. 


Marquis 
Cbolmon> 

J>SI£Y 

Lord  . 

CUMTOM* 


As  to  the  third  head  of  objection,  the  effect  of  the 

<ieed  of  confirmation  of  1704,  two  questions  are  noade. 

1st,   Whether,   suj^sing  the  title  of  the  late  Ixnrd 

Ciinicn  not  to  have  been  good  before  that  deed  was 

^^[ficnted,  it  was  made  good  by  it:  and  secondly,  ^ethei' 

^  it  did  not  operate  as  a  confirmation  of  the  title  of 

^^^iord  Clinton  for  every  purpose,  yet  whether  it  was  not 

^ojptv  tani0f  to  the  extent  c^  being  a  protection  in  a 

^  court  of  equity,  to  the  sums  of  money  which  were 

'^advanced  in  mortgage,   upon   the  faith   of  it.      Both 

appear  to  me  questions  deserving  of  great  weight 

consideration,  but  I  shall  not  give   any  opinicm 

^^^"^^especdng  either  of  them.     They  will,  I  think,  be  better 

^»iisidered  hereafter,  when  the  case  comes  back  from 

court  of  law,   if  it  should  be  sent  there  upon  the 

first  pwit 

I  shaU 
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V. 
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I  shall  only  observe  upon  the  second  of  these  ques* 
tions,  that  though  Sir  jL.  Palk  has  not,  in  his  answer,  ex- 
pressly stated  his  having  seen  the  deed  of  confirmation, 
when  he  advanced  his  money,  yet  it  does  not  appear 
to  me  to  follow,  that,  if  that  should  be  found  to  be  a 
material  pcnnt  to  be  established,  there  is  not  enough 
stated  in  the  answer  to  warrant  a  farther  enquiry  re- 
specting it 


I  have  not  thought  it  necessary  to  dwell  much  upon 
any  of  these  minor  questions,  because  I  have  persuaded 
myself  that  the  final  decisi<m  of  the  case  can  never  de- 
pend upon  them,  aind  because  it  is  of  great  consequence 
that  it  should  not.  The  great  question  in  the  cause, 
which  is  the  subject  of  the  fourth  and  last  objection,  the 
effect  of  time  and  nondaim,  compared  with  which  evarjr 
other  question,  however  in  itself  important,  sinks  into 
insignificance,  calls  for  a  separate^  inmiediate,  and  un- 
equivocal determination.  One  of  greater  importance 
hardly  ever  arose  in  any  cause.  It  is  one  upon  which 
the  title  to  every  estaite  in  the  kingdom  does  or  may  de- 
pend. The  decision  of  such  a  question  cannot  be  sus- 
poided  without  the  greatest  inconvenience  and  mischief 
to  the  public.  The  determination,  which  has  been  pro- 
nounced on  this  point,  with  the  highest  deference  for  the 
great  and  able  Judge^  by  whom  it  was  pronounced, 
appears  to  me,  after  the  fiillest  attention  bestowed  on  all 
the  reasons  and  cases  adduced  in  support  of  it,  to  call  in 
question  principles,  which  I  have  always  considered  to 
have  been  long  and  clearly  settled  by  the  uniform  con- 
currence of  the  highest  authorities,  and  to  have  become 
the  established  law  of  the  Court.  The  question  appears 
to  me,  in  its  necessary  result,  to  amount  to  this  general 
question,  whether,  in  respect  to  the  bar  arising  firom 
length  of  time^  the  analogy  between  legal  and  equitable 
estates  is  any  l<Higer  to  exist,«*whether  the  rule  is  to  be 

5  con* 
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<:(M]siidered  as  any  longer  in  force  which  is  laid  down  by 
Xord  Medesdale  in  Band  and  Hopkins  {a\  and  is  to  be 
Aiind  in  almost  every  other  case,  that  if  the  ^*  equitable 
'ttitle  be  not  sued  upon  within  the  thne^  within  which  a 
legal  title  of  the  same  nature  ought  to  be  sued  upon, 
€o  prevent  the  bar  created  by  the  statute :  the  court, 
Acting  by  analogy  to  the  statute,  will  not  relieve.  If 
the  party  be  guilty  of  such  laches  in  prosecuting  his 

equitable  title^  as  would  bar  him,  if  his  title  were  solely 

at  law,  he  shall  be  barred  in  equity." 


1820. 


Marquis 
Cholmon- 

DBLSY 

Lord 
Clinton. 


Now,  that  in  this  case  the  claim  would  have  been 
barred  by  the  statute  of  limitations,  if  it  had  been  the 
case  of  a  legaif  and  not  an  equitable  estate,  is  not  dis- 
puted.    Mrs.  Darner^  the  devisee,  is  on  all  sides  admit* 
ted  to  be  the  only  person,  who  could  have  had  any  claim 
of  tide  under  Horace  Earl  of  Orfbrd  to  this  estate ;  and 
the  &11  period  of  twenty  years  having  elapsed  since  the 
death  of  George  Earl  of  Orfordj  when  that  title^  if  at  all, 
first  accrued,  the  remedy  would  have  been  taken  away 
by  the  statute  in  consequence  of  the  laches  and  non- 
claim*     The  lapse  of  twenty  years  affords  a  substantive 
iDsnperabie  plea  in  bar.     It  is  the  fixed  limit  to  the 
remedy— the  tempos  constitutttnu     One  day  beyond  is  as 
imch   too  late  as  one  hundred  years.     This  is  the 
peremptory  inflexible  rule  at  law,  fixed  by  positive 
statutes,  if  there  has  been  adverse  possession,  and  no 
disability  or  fraud.     No  plea  of  poverty,  ignorance,  or 
mistake  can  be  of  any  avail.     However  clear  and  indis- 
putable the  title,  if  the  merits  could  be  inquired  into, 
however   demonstratively   tortious    and  wrongfiil    the 
adverse  possession,  the  fact  of   such  possession,  an^ 
the  time,  preclude  all  investigation  of  the  title.     The 
door  of  justice  is  dosed.  The  clainuqit  cannot  be  heard 


(a)  1  Sch.  i  Lrf^  429. 


to 
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to  shew  his  title.  It  is  a  decisiTe  answer  to  him  that  he 
comes  too  late.  That  alone  is  the  bar.  His  title  re- 
mains, but  he  has  lost  his  remedy.  The  statute  is 
founded  upon  the  wisest  policy,  and  is  consonant  to  the 
municipal  law  of  every  country.  It  stands  upon  the 
general  principle  of  public  utili^.  Interest  reipublicce 
ut  sit^nis  litium^  is  a  &vorite  and  universal  maxim.  The 
public  have  a  great  interest,  in  having  a  known  limit 
fixed  by  law  to  litigation,  for  the  quiet  of  the  communityy 
and  that  there  may  be  a  certain  fixed  period,  after  which 
the  possessor  may  know  that  his  title  and  right  cannot  be 
called  in  question.  It  is  better  that  the  negligent  owner, 
who  has  omitted  to  assert  his  right  within  the  prescribed 
period,  should  lose  his  right,  than  that  an  opening, 
should  be  given  to  interminable  litigation,  exposing 
parties  to  be  harassed  by  stale  demands,  after  the  wit- 
i^esses  of  the  facts  are  dead,  and  the  evidence  of  the 
tide  lost.  The  individual  hardship  will,  upon  the  whcde^ 
be  liess,  by  withhokling  firom  one  who  has  slept  upoa 
his  right>  and  never  yet  possessed  it,  than  to  take  away 
firom  the  other  what  he  has  long  been  allowed  to  con- 
sider as  his  own,  and  on  the  faith  of  which,  the  plans  in 
life,  habits  and  expences  of  himself  and  hb  family  may: 
have  been  (as  it  is  alleged  in  the  present  instance  they 
were)  unalterably  formed  and  established. — Vigilantibm 
et  nan  dormientibu$  lex  succurrit. 


Upon  this  principle  the  law  of  Athens  prohibited  ia 
general  all  actions,  where  the  injury  had  been  com-^ 
mitted  six  years  before  the  complaint  was  made.  And 
the  Roman  law  (a),  which  is  termed  ^'  saluberrima  Ux^* 
fixed  a  period,  after  which  it  was  declared  the  part^ 
*^  hinc  saluberrifna  nostra  sanctioni  succumbity  et  (ptadra* 
ginta  annoruM  curriadis  sopiaiur ;"  and  by  another  law. 


{a)  Codex,  lib.  7.  tit.  59. 
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the  period  of  thirty  years  was  fix^  as  the  utmost  limit 
for  personal  actions. 

In  tlus  country  the  principle  has  been  strongly  en- 
forced and  acted  upon  in  the  earliest  times*  It  is  men- 
tioned  by  Bracton^  in  his  2d  Book,  ch.  22. ;  the  title 
of  which  is  Qualiter  acquirihar  possessio  per  usucapttojienif 
whidh  he  explains  to  be  sine  tituU)  et  traditione  per 
hngdm  cantinuam  et  pacfficam  possessionem  ex  diutumo 
temporej  and  in  another  place,  per  kmgam  et  paci/icam 
tmnavif  hdbitam  per  patientiam  et  negligentiam  veri 
kmini.  "  Jta  erit  (he  says)  modus  acquirendce  posses- 
siom:  kmga  enim  possession  sicut  jusy  parit  jus  possidendi^ 
el  tcUit  actionem  vero  domino  petentif  quandoque  unam^ 
jfumdoque  aliamj  quandoque  omnem,  quia  omnes  actiones 
m  mmdo  irifra  certa  tempera  habent  limitationemJ*  Plow- 
ien{a)  states  several  instances  of  the  care  taken  by  the 
ancient  law  to  limit  a  time  for  the  public  repose  of  the 
itibn,  and  in  order  to  put  a  stop  to  contention,  and 
a?oid  universal  trouble  to  the  subjects  of  the  realm. 

In  the  courts  of  equity  of  this  country  the  principle 
ills  been  always,  as  I  shall  hereafter  shew,  strongly 
coforoed.     They  have  refused  relief  to  stale  demands, 
eten  in  cases  where  no  statutable  limitation  existed,  and 
whenever  any  statute  has  fixed  the  period  of  limitation, 
by  which  the  claim,  if  it  had  been  made  in  a  court  of 
law,  would  have  been  barred,  the  claim  has  been  by 
analogy  ccmfined  to  the  same  period  in  a  court  of  equity. 
If  this  principle  be  ^plied  to  the  present  case,   the 
dedsioii  can  admit  of  no  doubt     The  time  has  indis- 
putably elapsed.     George  Earl  of  Orford  died  on  the 
5tfa  December  1791,  and  the  present  bill  was  not  filed 
tiDthe  13th  «^in^  1812. 
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Marquis 
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Lord 
Clinton. 


(a)  Page  357. 
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The  dme  having  begun  to  run  against  Horace  'EaA 
of  Orfbrdj  must  continue  to  run  on  against  those  claims 
ing  under  him.  There  is  no  pretence  of  any  disability ; 
mistake  cannot  be  allowed  to  operate  agfunst  the  bar ; 
if  it  could,  the  bar  itself  would  in  all  cases  be  got  rid 
of:  the  possession  has  been  during  the  whole  period 
completely  and  unequivocally  adverse ;  diere  can  hardfy 
exist  a  case  in  which  this  point  could  be  more  dearly 
proved*  It  is  strongly  stated  on  the  face  of  the  bill,  in 
the  narrative  of  the  transactions  passing  during  the  in- 
terval between  the  period  when  the  title  is  stated  to  have 
accrued,  viz.  the  death  of  George  Earl  of  Orfbrdj  and 
the  assertion  of  it  in  the  present  suit.  The  fact  of  die 
possession  immediately  taken  by  the  late  Lord  ClmUm^ 
upon  a  claim  of  title  under  the  deed  of  1781,  the  exer- 
cise of  every  act  of  ownership  and  dominion  by  the  late 
and  present  Lord  Clinton^  the  receipt  of  the  rents  and 
profits,  the  payment  of  the  outgoings,  the  interest  of 
the  old  mortgage,  the  new  settlements  made  of  the  Estate 
by  the  late  Lord  Clinton  in  the  next  year  after  the  death 
of  George  Earl  of  Orfordj  creating  long  terms  of  years 
for  a  jointure  and  raising  portions,  and  for  borrowing 
large  sums  upon  new  mortgages,  and  settling  the  estate 
permanentiy  in  his  fiunily;  all  this  the  bill  states  to 
have  been  made  known  to  Horace  Earl  of  Orfbrd;  that 
he  was  acquainted  with  the  ground  upon  which  LcHrd 
Clinton  founded  his  tide,  and  tiiat  he  took  legal  advice 
upon  it,  and  in  consequence  acquiesced  in  Lord  CUmtorCn 
supposed  valid  title,  both  upon  the  death  of  George  Earl 
of  Orfordj  and  three  years  afterwards,  when  he  deli* 
berately,  after  again  consulting  his  l^al  advisers,  exe- 
cuted the  deed  of  confirmation  of  1794,  expressly  recog- 
nizing the  tide  of  Lord  Clinton^  and  the  acts  done  fagr 
him  under  it,  and  sanctioning  them  by  that  deed.  Upon 
the  death  of  Horace  Earl  of  Orfordj  neither  his  devisee 
or  heir,  though  each  now  set  up  a  claim  to  the  estate, 

ever 
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ever  took  any  step  to  prosecute  the  claim  till  the  present 
suit,  when  the  twenty  years  had  elapsed* 

It  is  true  that  during  the  whole  of  this  time  the 
estate  has  been  subject  to  the  mortgage  sought  to  be 
rede^ned  by  thb  bill,  and  the  legal  estate  has  been  out- 
standing in  the  assignees  of  the  term  of  two  hundred 
years,  created  by  the  settlement  o(  Samuel  Bolle  in  Oc- 
tober 1704,  and  in  the  persons  entitied  to  the  fee, 
soLgect  to  the  above-mentioned  term,  by  way  of  mort- 
gage under  the  indenture  executed  by  George  Earl  of 
Orfbrd  in  July    1784.     The  estate  in   the  hands  of 
George  Earl  of  Orford  was  subject  to  this  term  and  tliis 
mortgage,  and  the  interest  was  regularly  paid  by  him 
to  the  mortgagee  as  it  became  due.     Lord  Clinton,  and 
after  him  his  son,  when  they  succeeded  to  the  estate 
remaining  subject  to  the  mortgage,  continued  to  pay 
the  interest  from  time  to  time,  in  the  same  manner  as 
had  been  done  by  the  preceding  owner  of  the  estate, 
and  as  every  owner  of  it  must  have  done,  so  long  as  the 
mortgage  continued  to  be  an  existing  incumbrance  on 
the  estate.     What  effect  this  will  have  in  point  of  form 
on  the  Plaintiff's  tide  to  relief  in  this  cause,  wiU  be 
hereafter  considered.    At  present  I  shall  cmly  observe, 
that  it  is  difficult  to  discover  how  in  substance  it  can 
make  any  difference  in  the  main  points,  on  which  the 
bar  arising  fix>m  length    of  time  and    honclaim    is 
fiNmded*     So  long  as  the  incumbrance  continues,  the 
intierest  must  be  paid  by  whoever  is  the  owner  of  the 
estate,  as  much  as  the  taxes  or  any  other  outgoing. 
Payment  thereof  is  an  admission  of  the  debt,  and  of 
the  title  of  the  mortgagee,  but  it  is  no  admission  of  any 
ri^t  existing  in  any  other  person  to  the  estate,  much 
kss  of  the  right  of  any  person,  alleged  to  be  the  right- 
fill  mortgagor..   It  is,  on  the  contrary,  in  respect  to 
him,  in  itself  the  strongest  exercise  of  adverse  possession. 

It 
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It  is  a  public  usurpation  of  the  character  of  mortgagor, 
from  year  to  year  doing  the  acts  which  belong  to  it 
If  Lord  Clinton  had  refused  or  declined  to  pay  the 
interest'  of  the  mortgage  created  by  the  person  under 
whom  he  claimed,  he  would  thereby  have  either  negatived 
his  own  tide,  or  have  acted  inconsistently  with  it;  and,  in 
this  respect  have  omitted  to  exercise  one  of  the  acts  of 
ownership  resulting  from  it.  By  paying  the  interest  in  his 
own  name,  and  on  his  own  account,  as  the  owner,  of  the 
estate,  he  took  uponhimselfthatcharacter.  Themortgagee 
recognized  him  as  such  by  receiving  the  interest  from  him. 
HoraceT£,aTl  otfValpole,  and  those  who  claimed  under  him, 
knew  this,  but  never  interfered  to  offer  payment  them* 
selves,  or  question  its  being  made  by  the  Lords  Clinton. 
They  forbore  in  this  respect,  as  well  as  every  other;  10 
act  as  the  owners  of  the  estate,  because  they  considcted 
that  character  to  belong  to  the  Lords  Clinton^  and  not  to 
themselves,  lliey  therefore  in  so  doing  recognized  and 
acquiesced  in  his  title,  but  he  did  nothing  to  reto^ 
nize  theirs.  On  the  contrary,  his  acts  were  uniformly 
adverse  to  it.  The  laches  and  nonclaim  of  the  one  party, 
and  the  adverse  possession  of  the  other,  are  as  strongly 
exemplified  in  this  instance  as  in  every  other.  The 
former,  therefore,  cannot  be  accounted  for  or  excused 
by  it,  nor  the  effect  of  the  other  changed  or  weakened. 


If  then  this  case  is  to  be  governed  by  the  principle 
stated  by  Lord  Redesdale  in  Bond  v.  Hopkins^  the 
Court  cannot  give  the  plaintiff  any  relief.  Upon  what 
ground  then  is  this  bar  to  relief  to  be  overcome?  Is 
it  by  denying  the  existence  of  such  a  principle,  or  tfat 
application  of  it  to  the  present  case  ? 


The  estate  being  subject  to  a  mortgage,  made  prior  to 
the  time  when  the  right  claimed  by  the  present  parties 
accrued,  as  it  is  from  this  circumstance    (as   the   late 

2  Master 
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Master  of  the  Rolls  obiserves)  that  the  question  of  title        1820. 

comes  to  be  discussed  in  a  court  of  equity.  The  Plaintiffs,     \r^   7 

,  MarquM 

assommg  the  equi^  of  redemption  to  be  in  them,  or  one     Cholmoi^- 
of  them,  pray   by   the  bill,  first,  that  they   may   be        ^^^ 
allowed  to  redeem  the  mortgage:  and,  secondly,  that         Lord 
diiey  may  obtain  from  Lord  Clinton  the  possession  of  the 
estate^  and  an  account  (for  a  certain  period  at  least)  df 
tbe  rents  and  profits  which  he  has  received. 

Why  should  not  the  bar  from  lengtti  of  time  apply 
to  such  a  claim?-* Might  not  Horace  Earl  of  Orford 
biTe  preferred  the  same  claim  in  a  court  of  equi^  in 
the  year  1791  ?     Might  it  not  have  been  preferred  dur- 
ing any  part  of  the  twenty  years  which  have  since  been 
<ufiered  to  elapse?     Why  is  this  to  be  made  an  excep- 
tkm  to  the  general  rule,  and  the  laches  and  nonclaihi  not 
to  be  followed  with  the  consequences  which  the  i(naIogy 
to  the  statute  of  limitations  prescribes  ?  The  only  ground 
fcr  taking  the  case  out  of  the  operation  of  this  principle 
i^  that  the  estate  was  subject  to  a  mortage,  secured  by 
o  dd  term,  and  a  mortgage  in  fee.     How  does  this 
io  reason  operate  upon  the  principle?    Why  should 
the  operation  of  a  mbst  iitiportant  publid  siatUte  be 
defeated,  by  what  can  ih  no  respect  touch  the  principles 
on  which  it  is  founded  ?     May  not  the  claim  be  brought 
fcrward  to  an  estate  sulgect  to  a  mortgage  as  easily  and 
as  {nomptly  as  to  one  that  is  not  subject  ?    Would  thcf 
Plaintiff  have  been  barred^  if  she  had  only  ^n:uyed  fof 
possession  and  account,  which  is  the  principal  claim; 
and  does  she  get  rid  of  the  bar  by  ddding  a  prayer  for 
redemption  ?    If  twenty  years  be  not  the  limit  to  the; 
claim  of  an  estate  under  mortgage,  what  is  the  limit  ? 
Is  die  title  to  continue  open  to  litigation  to  any  period^ 
kowever  long?    What  ate  the  reasons  and  authorities 
fix'  ao  noTel  and  alarming  a  doctrine  ?    After  the  fidlest 
consideration  of  the  subjeclr  I  fiid  it  incumbent  on  mc^ 
Vol.  II.  L  to 
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The  cume  of  leiawuii^ 
4&cKtiiar  afipcan  u>  me  io  lead,  br 
CjOcsKe,  u>  a  deoiai  cf  ibe  amlogjr, 
aodentood  to  be  kf^  &iid  ckari 
k|pl  aul  equitable  estates,  and  pftim hriy  is 
tbe  iiiUili.  of  limitatioas.     Thete  is 
coliarij  diitingiiiAe^  tbe  present  case  fro^ 
in  niiicb  tbe  estate  is  sni^ect  to  a  moftgiigr 
Tbe  circmnstanoes  relied  upon  in  aignmcnt, 
niiidi  most  exist  in  ererj  cne  of  diat 
indeed,  princqiaDf  in  erexy  case,  iriiexe  die  lc|^ 
is  outstanding  tbat  is,  in  erery  cue  of 
estate*     Tbe  proposition  is  tberefive  gcneni, 
bar  arising  from  kngtb  of  time  nerer  can  be 
protect  an  estate,  wben  tbe  legal  estate  is 
tbat  is,  wbenerer  it  is  an  e^oitaUe  estate;  m 
words,  tbat  tbere  is  no  analogy  existing  befma 
and  equitable  estates  in  respect  to  tbe  statnle  d^ 
ations*     Tlie  equitable  estate^  it  is  argned, 
barred,  unless  the  I^bI  estate  be  also  barred; 
tbere  is  no  bar  in  a  court  of  equity  in  tbe 
equitable  estate.     The  only  bar  is  tbat  whicb  in  a 
of  law  operates  upon  the  legal  estate. 

The  I'easons  given-  to  shew  that  there  is  no  room  is 
diu  case,  £nr  the  operation  of  the  analogy  to  the  sCatnlieof 
limitations,  would  apply  equally  to  every  case^  in  wbkk 
the  owner  is  possessed  oi 
the  legal  estate  being  outstanding  in  a  trustee. 
l^i;al  right  to  tbe  possession  is  in  the  trustee.  CaUti 
que  trust  is,  in  a  court  of  Jaw,  oonadered  as  a  wam^ 

tenant 
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tenant  at  will.    Disseisin,  strictly  speaking,  can  hever 
take  place  of-  a  mere  equitable  estate.     The  equitable 
owner  has  not  the  entire  estate,  legal  and  equitable,  but 
tmly  a  limited  and  partial  interest     At  law  his  posses- 
son  mi^  be  said  to  be  precarious  and  permissive,  for 
idle  law  recognizes  no  right  to  the  possession,  except  that 
irUch  is  Tested  in  the  holder  of  the  legal  estate.     These 
ttt  the  necessaiy  and  inseparable  incidents  to  every 
equitable  estate.     No  case  can  ever  exist,  in  which  the 
possession  of  the  equitable  owner  will  not  be  open  td 

Aese  observations.      If  then   these  are  deemed  suf- 

i  % 

ficient  to  prevent  the  possession  having  the  eflect  o^ 
iwrking  a  bar  to  relief  by  length  of  time,  the  necessaiy 
tttns^ence  is,  that  the  bar  never  can  take  place,  in  th^ 
^e«ie  6f  an  estate  possessed  under  an  equitable  title. 
T%e  statute  of  lunitations  may  operate  oil  the  legal 
estate,  but  if  that  does  not  take  place,  the  equitable 
estate  cAti  itever  be  separately  protected  by  any  bar  from 
ieoglli  of  possession,  whatever  may  be  the  duration  of  it. 
lliere  is,  therefore,  sm  end  of  the  analogy.  The 
<sqmtable  estate  is  not  governed  by  the  same  principle 
m  the  l^al.  n 
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Lord 
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Tlie  whole  of  this  reasoning  ap^ai^s  lo  me  to  be 
^rddnded  on  the  view  which  is  taken  of  an  equitable 
estate  in  a  court  of  law,  and  the  rules  and  prinQples 
HiAdk  are  there  applied  to  it;  as  if  it  was  to  be  con- 
^dered  in  the  same  ^int  of  view,  and  governed  by 
tfie  sanie  principles  in  a  court  of  equity.  If  this  reason^ 
iflg  were  allowed  to  prevail,  the  whole  system  of  law 
iqqalyiAg  to  equitable  edt^tes,  ever  i^ince  the  intro- 
doetioii  of  tises  and  trusts,  would  be  overturned.  If 
the  riMolute  owner  of  the  equitable  estate  were  to  be 
ixxDsidered  for  every  purpose  in  a  court  of  equity,  as  he 
is  in  a  court  of  law,  viz.  as  a  mere  tenant  at  will,  how 
eould  he  be  allowed  to  es^ercise  any  acts  of  owner- 
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ship  over  it,  to  alienate  or  devise  it,  or  transmit  it  to 
his  heirs  ?     How  could  any  of  the  rules  of  property  or 
of  the  common  or  statute  law,  by  which  estates  of  in- 
heritance are  governed,  apply,  upon  this  principle,  to 
an  equitable  estate?     The  harmony  and  uniformity  of 
the  laws  of  real  property  would  be  destroyed,  if  it  was 
to  depend  on  the  estate  being  legal  or  equitable ;  if  the 
legal  estates  were  governed  by  one  set  of  rules,  and  the 
equitable  by  another.     But  the  mischief  of  such  a  dis- 
cordance hts  long  been   obviated.     By  allowing  the 
analog^  to  prevail  throughout,   the   same  laws  apply 
equatl^  to  both.     The  equitable  estate  is  the  estate  «| 
law  in  a  court  of  equity,  and  is  governed  by  all  the  same 
rules  m  general,  as  all  real  property  is,  by  imitation^* 
The  equitable  *%state  in  this  court  is  the  same  as  the 
land|  and  the  trustee  is  considered  as  a  mere  instrument 
of  conveyance.    "  Twenty  years  ago,"  (said  Liord  ilfoiu-i 
Jieldj  in  Burgess  v.  Wheate  (a),  "  I  imbibe^,  this  prin* 
ciple.     Every  thing  1  have  heard,  read,  or  thou^t  di 
since,  has  confirmed  that  principle  in  my  mind."     AsmB^ 
after  illustrating  this  doctrine,  he  concludes  with  stating 
that,  on  clear  law  and  ^ason,  and  the  great  authority  of 
the  case  of  Casbome  \.  Scarf e  (to  which  I  shaD  here» 
after  have  occasion  to  refer),  cestty  que  trust  is  actually 
and  absolutely  seized  of  tlie  freehold  in  consideration  of 
this  comt,  and  therefore  that  the  legal  consequences  <^ 
an  actual  seisin  of  a  freehold  shall,  in  this  court,  follow 
for  the  benefit  of  one  in  the  post.     Lord  Hardwieke 
explains  the  analogy,  and  the  necessity  there  was  for 
establishing  it,  in  part  of  his  judgment  in  Hopkins  v. 
Hopkins^  which  has  been  cited ;  that  part  of  it  which  is 
relied  upon,  as  tending  to  negative  the  analogy  in  the 
instance  of  the  statute  of  limitations,  will  be  hereafter 
considered.     The  same  doctrine  is  stated  in  Banks  t» 


{n)  1  Eden,  224. 
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Suitoti  {a)j  to  have  been  laid  down  by  Lord  C&voper^  and 
18  distinctly  recognized  and  adopted   by  the  Master  of 
tke  RoUij  in  Phillips  v«  Bridges,  {b) 

If  then  it  be  clearly  established,  that  in  all  otiier  re* 
^Mcts  this  analogy  subsists  between  legfd  and  equitable 
estates,  and  that  th^y  are  in  general  governed  by  one 
and  the  same  system  of  law,  why  should  there  be  an 
exoepticm  made  of  the  statute  of  limitations?     Why 
sKoold  that  be  the  only  public  law  afiectmg  real  pro- 
perty,  which  should  not  extend  to  equitable  estates? 
Does  not  every  principle  of  public  policy  equally  re- 
quie  the  operation  of  this  salutary  law,  in  one  species 
of  estates  as  in  the  other?    Would  not  all  the  same 
benefits  result  to  individuals  and  to  the  public,  from 
diere  being  a  known  and  fixed-  limitation  of  time,  after 
wluch  po  claims  should  be  allowed  to  be  received  in  the 
coons  of  equity,  as  well  as  in  the  courts  of  law,  and 
ivoold  not  the  same  mischief  attend  an  opening  being 
left  dierein  to  interminable  litigation  ?    Is  not  the  quiet 

and  repose  of  the  community  as  much  concerned  in  the 
<Hie  as  in  the  other  ?  Can  there  be  any  subject  in  which 

mmifiirroity  of  the  rule  of  property  is  more  called  for  and 

neoessaiy  ?  Would  not  the  statute  of  limitations  be  other- 
wise rendered  partial,  defective,  and,  in  a  great  measure^ 
inoperative?  The  reasons  for  adhering  to  the  analogy 
are  stronger,  in  the  case  of  the  statutes  of  limitations 
than  in  that  of  any  other  law ;  because  originally,  and  in 
cases  not  governed  by  any  positive  law,  courts  of  equity 
have  always  recognized  and  acted  upon  the  policy  on 
wfaidi  those  statutes  are  founded,  in  the  refusal  to  give 
rdfef  to  stale  demands,  merely  upon  the  ground  of  non- 
daim  and  length  of  time,  though  ii>  other  respects  the 
demands  were  entitled  to  relief,  as  in  the  cases  oiBonney  v. 
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(tf)  9P.IV.7i3. 
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Ridgard(a\  before  Lord  Ksnjpn:  Andreaa  v.  Wrigky  {b}, 
before  Lord  Alvardey  $  Hercy  v.  Ditvwaody  {c\  befiaic 
the  same  Judge.  The  late  Master  of  the  BfUsy  too, 
(who,  in  Stackhouse  v.  BatTistan  {d)j  had  recognized 
the  analogy,  saying,  with  regard  to  the  statute  of  limit- 
ations, "  though  it  does  not  apply  to  equitable  deraand^ 
yet  equity  adopts  it,  pr,  at  least,  takes  the  same  Unki^ 
^tion  in  cases  that  are  analqgous  to  those  in  which  it 
applies  at  I^,'0  acted  uppn  the  general  principle  in 
the  case  otlCregatyy.  Gregon^  in  the  year  1815(e), 
where  the  time  was  only  eighteen  years,  and  the  case  oa 
the  merits  favourable  for  ^e^  yet  it  was  refused  upof 
the  authority  of  Barmetf  y.  Jtidgardf  in  which  the  Mader 
of  the  Bolls  states  ^'  Lord  Ker^on  dismissed  the  faH 
merely  upon  th^  lapse  of  time,  though  he  thought  it 
a  transaction  in  which,  if  recent,  the  Coart  would 
granted  relief"  ^^  There  would  be  no  security,"  (tbe 
faster  of  the  JRoUs  observes,)  ^^  for  m^'s  ri^ts^  if  il 
were  otherwise.  Upon  the  ground  of  length  of  tima^ 
there&re,  the  bill  in  this  case  must  be  dismissed.''  Tlita 
same  great  Judge  also,  in  Beckford  ▼.  ffade  (/% 
strongly  reprobates  the  introduction  of  constmcthte 
trusts  to  get  rid  of  the  equitable  bar  from  length  ef 
time^  observing,  that,  "according  to  every  princiide 
upon  which  statutes  of  limitation  are  groonded,  lonqg 
possession  ought  to  secure  b  party  against  tiie  necessity 
.of  entering  into  such  a  controversy  at  a  distance  ^ 
time.  "  Com*ts  of  equity,"  (he  says,)  "  by  their  o^wft 
rules,  independently  of  any  statutes  of  limitation,  ffift 
great  effect  to  length  of  time,  and  they  refer  frequently 
to  the  statutes  of  limitation  for  no  other  purpose  diaa  as 
fiumishing  a  convenient  measure  for  the  length  of  iime 
that  ought  to  Operate  as  a  bar  in  equity  to  any  partfidriar 


(a)  1  Cojc,  145. 
id)   lOP'es.\466. 


(b)  4  £ro,  C.  C.  158. 

(c)  Coopei^sRep,20\, 


{c)  S  Vet,  87. 
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demand."  Lord  Camden j  in  his  celebrated  judgment 
id  Smith  y.  Gai/,  states  the  general  principle,  anU,  as  is 
well  known,  determined  in  that  case  tliat  length  of 
time  was  a  bar  to  a  bill  of  review,  though  there  was 
manifiest  error  on  the  fiice  of  the  record :  **  I  will  not," 
he  said,  '<  consent  to  re4iear  a  cause  which  has  slept 
twenty  years  from  the  time  of  the  decree,"  and  he  dis- 
mbaed  the  petition. 

These  cases  show,  first,  that  courts  of  e^bity  have  at 

d  times,  upon  general  principles  of  their  own,  even 

wkere  there  was  no  analogous  statutable  bar,  refused 

vdief  to  stale  demands,  where  the  party  has  slept  upon 

\as  right,  and  acquiesced  for  a  great  length  of  time ; 

md,  secondly,  that  whenever  a  bar  has  been  fixed  by 

Wate  to  the  legal  remedy  in  a  court  of  law,  the  remedy 

la  a  court  of  equity  has,  in  the  analogous  cases,  been 

oonfined   to    the  same   period.     I    should  not  have 

daxigbt  it  necessary  to  dte  authorities  upon  points  so 

loagaiid  so  clearly  established,  had  not  the  present  d^ 

osioa  tended,  as  it  appears  to  me  it  does,  to  call  them 

in  question,  and  had  it  not  been  of  such  transcendant 

impoftahce,  t!hat  no  doubt  should  exist  upon  questions 

90  materially  a£fecting  the  titles  to  real  property. 

I  shall  only  add  two  more  authorities,  those  of  tiie 
1^  and  present  Lord  Chancellors  of  Ireland.  The 
peouKar  fitness  of  referring  to  the  former  of  those  hi^ 
^orities,  in  a  question  of  this  nature,  will  be  gene* 
^  felt.  To  no  autliority,  living  or  dead,  could 
'cfcrence  be  had  with  more  propriety,  for  correct  iu- 
fcnnation  respecting  the  principles  by  which  courts  of 
^foky  are  governed,  than  to  one  whose  knowledge 
*nd  eqierience  enaUed  him  fiffy  years  ago  to  reduce 
4e  whole  subject  to  a  system,  with  such  universally 
acknowledged  learning,  accuracy,  and  discrimination, 
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as  to  have  been  ever  since  received  by  the  whole  pro-* 
fession  as^  an  authoritative  standard  and  guide.  Vwenii 
Hbi  prcesentes  largimur  honores*  The  rule  laid  down 
by  this  high  authority  in  the  case  otBondv.  Hopkins  {a)f 
has  been  already  stated,  and  in  Haoenden  v.  Lord  Ai^ 
tiesley{b)f  he  again  examines  the  doctrine  and  the 
cases  on  the  subject,  and  says,  *^  I  think  the  rule  has 
been  laid  down,  that  every  new  right  of  action  that 
accrues'  to  the  party,  whatever  it  may  be,  must  be 
acted  upon  Bt  the  utmost  within  twenty  yeais.  In 
every  case  of  equitable  tide,  (not  being  the  case  of  m 
trustee,  whose  possession  is  consistent  with  the  title  of 
the  claimant,)  it  must  be  pursued  within  twenty  years 
after  the  title  accrues."  {c) 


In  the  case  of  MedUcott  v.  ODonnell  {d\  Lovd 
Chancellor  Marmers  thus  expresses  himself,  *^  I  tfainlB 
then  I  stand  well  supported  by  principle  and  authority  vat 
saying,  that  this  Court  is  bound  to  regulate  its  pro* 
ceedings  by  analogy,  or  in  obedience  to  the  statute  ofi 
limitations." 


Upon  the  unifoim  concurrence  of  this  long  train  of 
the  highest  authorities,  to  which  many  others  mig^t 
Ijiave  been  added,  and  to  which  none  are  opposed,  I 
can  entertain  na  doubt  in  the  present  case.  It  is  clear^ 
that  had  it  been  the  claim  of  a  legal  estate  in  a  court  of 
law,  the  remedy  would  have  been  barred  by  the  statute 
of  limitations.  It  is  therefore  clear,  that  being  an 
equitably  estate,  the  remedy  must,  by  analogy,  be 
equally  barred  in  a  court  of  equity. 


Here  I  might  close  the  argument.    Without  entering 
into  any  detailed  consideration  of  the  reasons  assigned 


(a)  1  Sch.  4r  W*  '^^d* 

(c)  2  Sch,  ^  Lrf.  6SQ,  637. 


{b)  S  Sch.  4-  Lef,  630. 
{d)  1  BallJ^  Bcaily,  164 
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for  I  contrary  dociriDe,  it  is  d  sufficient  aoswer  to  Uienif        1820. 
thai  they  lead  U>  a  conclusion  inconsistent  with  these       -m^^J!^ 
anthorities.     There  must  be  soniie  great  mistake  in  the     Cuolmom- 
aigumentt  that  supposes  it  to  be  open  to  the  plaintiff       ^^^ 
to  come  into  equity  for  relief,  after  having  forborne  to         f^ord 
qjplj  for  it  more  than  twenty  years ;  or  that  the  quiet 
and  uninterrupted  possession  as  the  absolute  owner  of 
the  equitable  estate  during  that  period,  affords  no  bar^ 
by  analogy  to  the  statute  of  limitations,  to  the  remedy 
in  a  court  of  equity.    In  deference,  however,  to  the 
big^  authority  by  which  this  conclusion    has    been 
formed,  I  shall  proceed  to  examine  the  grounds  and 
principles  on   which  it  is  founded,  and  the  cases  by 
which  it  is  supported. 

The  argument  may  be  considered  under  two  heacis ; 
bst,  in  respect  to  the  principles  that  would  have  ap- 
(U,  had  it  been  the  case  not  of  a  mortgage,  but  a 
tortious  possession  of  an  equitable  estate  during  the 
period  of  twenty  years,  the  l^;al  estate  outstanding  and 
voharred,  and  the  holder  of  the  rightful  equity,  not 
making  by  himself  or  by  any  other  for  him,  any  claim 
tin  after  that  period  was  elapsed,  and  then  applying  for 
>dirf  in  fL  court  of  equity ;  secondly,  by  adverting  to 
^  peculiar  principles  which  apply  to  the  case  of  a 
mortgage* 

The  grounds  upon  which,  under  the  first  head,  it  is 
^tended,  that  the  holder  of  the  rightful  equity  would 
^have  been  barred  by  laches  and  noncUdm,  are,  that 
"^tortious  possessor  does  not  claim  to  be  the  owner  of 
^''^  than  the  equitable  estate,  the  legal  estate  remains 
mibanred.  There  is  no  disseisin,  abatement,  or  intru- 
900.  The  possessor  is  only  tenant  at  will,  and  may  be 
dispossessed  at  any  time  by  the  trustee  of  the  legal 
^s^.  He  has,  therefore,  only  a  precarious  and  per- 
missive 
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missive  possession ;  tortious  possession  can  never  be 
tfae  fo/undation  of  an  equitable  title.  ^*  An  equitable  tttley 
it  is  saidy  may  be  barred  by  length  of  time ;  but  it  cannot 
be  sbifled  or  transferred.  What  was  once  my  equity  may 
by  my  laches,  be  wholly  extinguished ;  but  it  cannot 
without  my  act  become  the  equity  of  another  person. 
It  does  not  therefore  follow,  that  an  equfity  can  be 
acquired  by  lasgth  of  possession,  because  by  length  of 
possession  it  may  be  barred.''  So  long  as  the  legal  estate 
remains,  the  estate  is  preserved  for  the  rightiul  equity ; 
the  cestuique  trust  can  only  be  barred  by  barring  and 
excluding  the  estate  c^the  trustee,  {a) 


These  are  the  inseparable  and  necessary  incidents  of 
every  trust  estate.  No  equitable  estate  ever  can  exist 
without  bduig  attended  with  these  consequences.  If 
there  can  be  no  bar  under  these  circumstances,  there 
never  can  be  any  bar  in  the  case  of  an  equitable  estate* 
The  legal  estate  may  be  barred,  and  thereby  the  equi- 
table estate,  but  that  would  be  by  die  statute  of  limit- 
ations operating  in  a  court  of  law  on  the  legal  estate, 
not  by  the  analogy  to  the  statute  operating  in  a  court 
of  equity  on  the  equitable  estate.  There  could  be  no 
separate  bar  in  equity.  The  only  forum  in  which  there 
could  be  any,  would  be  a  court  of  law.  The  protection 
also  afforded  to  the  rightful  equity  merely  by  the  con- 
tinuing existence  of  the  legal  estate,  would  be  pro- 
ductive of  the  same  consequences.  This  reasoning, 
therefore,  necessarily  leads  to  the  entire  subversion  of 
the  whole  system  on  which  the  analogy  is  built  and  esta- 
blished. It  would  be  to  sacrifice  substance  to  form,  to 
make  tlie  proceedings  of  a  court  of  equity  governed  by 
the  technical  forms  of  a  court  of  law,  and  the  policy  of 
an  importaut  public  law  depend  on  the  form  of  the 


(«)  Vide  ^  Mci\  35B.  561. 
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cxNiv^aiice.    It  proceeds  cm  ii  mistaken  view  of  the  maiw 
ncr  in  whichs  and  tlie  grounds  upon  whicbi  the  bar  from 
length  of  tim^  Cjperates.    The  question  is  never  m,  qne*- 
"tioQ  as  to  the  title  belongiiig  to  plaintiff  or  defendant; 
^ioe  shuts  oot  |he  enquiry  into  titl^,  except  only  to 
jMotaia  that  the  possession  has  been  de  facto  adverse 
10  thp  daimant;  whether,  amounting  stricdy  to  dis- 
mnif  abeteiiBent,  or  intrusion,  is  of  no  oonsequflnce, 
|iOfided  it  ha9  been  adverse,  that  is,  inconsistent  with 
^  tide  of  the  claimant*    The  defendant  in  po^ession 
iiBs  a  right  to  stand  on  the  defensive,  and  throw  upon 
the  pkintilT  the  burthen  of  getting  over  the  prdiminary 
pbt  in  bar,   by  shewing  a  title  to  sue,  that  is,  by 
proving  that  he  ha^  made  his  entry,  or  £yied  his  bill 
iritlun  the  twenty  years.    The  question  respects  the 
plaintiff's  right  to  the  remedy,  not  the  defendant's  title 
to  ^  estate*    A  tortious  act  can  never  be  the  fbund- 
itepf  a  legal,  any  more  than  of  an  equitable  title.    It 
is  BO  more  fiivoured  in  a  court  of  law  than  a  court  of 
ftpify,  considered  nakedly  by  itself;  but  the  statutable 
W  arises  &om  other  principles.     Admitting  the  title,  if 
^oodd  be  ei^quii^ed  into^  to  be  cleariy  in  &vour  of  the 
Haintiff  and  against  the  Defendant,  still  the  question  is, 
vbetber  he  has  prosecuted  that  title  in  due  time.    The 
^niet  and  repose  of  the  kingdom,  the  mischief  arising 
'rom  stale   demands,    the  laches   and  neglect  of  the 
^tfiil  holder,  and  all  the  other  principles  of  public 
poliqr»  ^ke  away  the  remedy,  notwithstanding  the  tide 
**  veri  domitii^*  and  the  tortious  hplcUng  of  the  pos- 
sessor.   To  advert  to  the  merits  is  to  shift  the  quesdon 
^  the  real  subject  of  enquiry.     The  case  never 
^es  at  that  point ;  it  is  stopped  in  limine^  equally  in 
^  ooorts  of  equity  as  of  law. 
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As  to  the  argument  of  the  partial  and  limited  oper- 
ation of  the  bar  by  time  on  the  title  in  a  court  of  ecjuity, 

that 
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that  though  it  may  be  lost  by  laches,  it  cannot  be  trans- 
ferred without  the  act  of  the  party— -the  case  is  the 
same  in  this  respect  both  in  equity  and  law ;  the  title 
is  changed  in  both  by  the  operation  of  a  public  law, 
upon  public  principles,  without  regard  to  the  original 
private  right    If  the  negligent  owner  has  for  ever  for- 
feited by  his  laches  his  right  to  any  remedy  to  recover, 
he  has  in  effect  lost  his  title  for  ever.    What  then  is  to 
become  of  the  title,  whether  it  be  legal  or  equitable  ? 
Is  it  to  become  an  haredikis  jacensj  belonging  to  no^ 
one  ?    Is  it  to  devcdve  on  the  crown,  or  to  pass  by 
escheat?     The  Plaintiff  is  barred  of  his  remedy  when- 
ever he  sues  either  in  law  or  equity ;  he  is  stopt  by  the 
plea  in  bar,  and  his  suit  dismissed ;  this  is  all  that  the 
Court  in  general   has  to  determine.    The  Defendant 
keeps  possession  without  the  possibility  of  being  ever 
disturbed  by  any  one.    The  loss  of  the  former  owner  i& 
necessarily  his  gain;  it  is  more,  he  gains   a  positive 
title  under  the  statute  at  law,  and  by  analogy  in  equiQr. 
It  was  decided  by  Lord  Holt^  in  Stacker  v.  Bemey^^)f 
that  twenty  years'  possession  gives  a  title  to  recover 
upon  in  ejectment,  and  in   Taylor  v.  Horde  {b).  Lord 
Mansfield  says,  <^  twenty  years'  adverse  possession  is  a 
positive  title  to  the  Defendant.     It  is  not  a  bar  to  tho 
action  or  remedy  of  the  Plaintiff  only,  but  takes  away 
his  right  of  possession.'- 


The  continuing  exbtence  of  the  l^al  estate,  unbarred 
in  the  old  trustee,  whilst  the  rents  and  profits  of  the 
estate  are  received,  and  every  act  of  ownership  exer^ 
cised  by  the  tortious  holder  under  a  claim  of  title,  as  the 
cestuique  tf-usty  without  in  any  manner  directly  or  in- 
directly acknowledging  the  title  of  the  person  to  whom 
the  equitable  estate  may  of  right  belong,  will  not  pre- 


(«)  1  Lord  Jlaj^.  741. 


(h)  1  Burrow^  Hep.  119. 
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Vent  the  possessicm  being  adverse  to  that  person,  and  A 

bir  to  the  prosecution  of  his  claim  in  a  court  of  equity, 

i(  without  any  disability  or  fraud,  he  has  forborne  to 

briog  it  forward  dll  after  the  period  of  twenty  years  has 

dapsed.     The  trustee,  without  any  collusion  or  blame, 

bring  no  means  of  knowing  the  merits  of  the  equitable 

titles  and  misled  by  the  acquiescence  of  the  person  to 

wiioin  those  merits  are  known,  remcuns  passive,  or  even 

j^dds  to  the  only  apparent  claim  of  title  by  the  actual 

poneisory  whilst  the  rightful  proprietor,  whose  duty  it 

b  to  assert  his  tide  by  his  own  suit  in  equity^  or  by 

aOing  for  the  aid  of  his  trustee  in  a  court  of  law,  sleeps 

opoQ  his  right,  and  takes  no  step  of  any  kind  to  assert 

it  either  in  law  or  equity  within  the  limited  period.     If, 

uoder  such  circumstances,    the  mere  existence  of  the 

old  legal  estate  could  have  the  effect  of  preventing  the 

Wr  ittaching  upon  the  equitable  estate,  and  carrying 

iMiithe  claim  of  title  to  any  period,  however  remote, 

wioe  the  creation  of  the  legal  estate,  all  the  principles 

tliit  hate  been  established  respecting  equitable  estates 

od  titles  would  be  overturned.      According  to  this 

nMoning^  whenever  the  1^1  estate  is  outstanding  in 

tt  old  term  for  instance,  to  attend  the  inheritance,  the 

^uliest  equitable  tide  must  in  all  cases  prevail ;  for  as 

Ai^  according  to  the  argument,  could  never  be  shifted 

ot  transfisrred  without  the  act  of  the  party/ or  some 

lig^tfiil  conveyance  or  deduction  of  title,  every  subs^ 

fwnt  title  must' be  wrongftd,  and  the  possession  under 

it  being  therefore  tortious,  nevejr  could,  according  to 

thenune  argument,  be  the  foundation  of  an  equitable  title* 

QneC  enjoyment  for  sixty,  one  or  two  hundred  years,  or 

inore^  would  be  no  security,  if  the  old  term  had  existed 

ionger.     It  would  always  be  open  to  enquiry  in  wh(Ha 

was  vested  the  equitable  title  which  originally  existed 

when  the  old  term  was  created,  and  upoti  the  doctrine 

cf  the  bseparable  and  perpetual  union  of  that  titl^  witl^ 

the 
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the  l^^l  estate,  whoever  had  beoomMhe  trustee  of  the 
term,  whether  the  same  had  been  assigned  or  not,  if 
kept  alive,  must  be  a  trustee  for  thtft  pei^son.  1^ 
therefore,  in  the  presoit  case,  the  discovery  of  the  sup- 
posed mistake  in  the  construction  of  the  deed  erf  1781, 
had  not  been  made  till  near  the  end  of  the  lerm  of  200 
years,  the  enquiry  into  title  Would,  upon  the  same 
principles  that  it  is  now  opei,  have  continued  to  be 
open  then,  notwithstanding  the  exercise  of  every  act  of 
ownership  and  enjojrment  of  the  estate  .by  the  Clinton 
family  for  near  two  hundred  years.  Hitherto  con-» 
veyancers  have  considered  an  old  term  to  be  a  desirable 
muniment  in  the  title :  but  according  to  this  doctrine, 
it  would  be  pr^nant  with  danger  to  it,  and  the  more 
so  in  proportion  to  what  has  hitherto  been  deemed  to 
give  additional  value  to  it,  its  antiquity,  because  the 
Kdder  the  term  the  longer  would  be  the  period  op&k  Id 
h  claim  o^  title. 


Quo  of  the  counsel  for  the  Plaintiffi,  whose 
and  experience  entide  him  to  great  respect  and  atten^ 
tion,  particularly  on  a  subject  of  this  nature,  has 
strongly  advocated  this  doctrine  in  the  first  argument 
of  this  case^  but  I  am  disposed  to  pay  more  attrition 
to  the  printed  opinion  of  that  same  learned  counsd, 
not  delivered  as  an  advocate^  but  in  the  name  and  in 
the  behalf  of  the  members  of  that  brandi  of  the  pro- 
fession peculiarly  conversant  in  these  subjects^  wfaoa^ 
general  sentiments  he,  and  the  learned  Counsel  to 
whom  his  opinion  is  addressed,  were  so  well  entitled 
to  represent  According  to  that  representation,  it  shoidd 
seem,  that  notwithstanding  the  arguments  and  ojHniim 
delivered  in  the  present  case,  an  old  term  is  still 
continued  to  be  hdd  by  conveyancers  in  the  same 
^stinlation  as  b^ire,  and  the  presumption  of  its  sur- 
rttidaT)   without   suf&cietit    ground,   is  consider^   as 

18  "  striking 
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*^  striking  at  the  settled  doctrine  of  centuries^  shaking 
ihe  landmarks  of  real  property,  and  rendering  in- 
^flecare  die  tide  of  every  purchaser  in  the  kingdom." 
J  eoDcar  in  the  justice  of  that  reasoning,  but  the  doc- 
trioe  above  ccmtended  for  would  lead  to  an  opposite 
^sodusioti.  The  surrender  of  an  old  term  would  then 
ftedeemed  aa  necessary  for  the  security  of  the  title^  as 
il  is  DOW  deemed  injurious  to  it,  and  would  be  as  eagerljT 
^qoined  as  it  is  now  deprecated. 
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But  the  law  on  this  subject  has  been  long  and  clearly 
settkd.  Every  instance  in  which  an  outstanding  legal 
estate  in  the  trustee  of  an  old  term,  has  been  aUowed 
la  operate  as  a  protection  to  a  puisne  equitable  title 
aguost  a  prior  one^  is  a  precedent  against  the  doctrine, 
tbit  there  exists  an  indissoluble  connection  between  the 
1^  estate  and  the  equitable  to  which  it  was  at  first 
ittadied,  and  that  the  equitable  tide  cannot  be  shifted 
(frfliioalerred  without  the  act  of  the  party  to  whom  il 
Wongbd. 

'  This  pmAt  was  setded  by  Lotd  Ccwper  in  Wilkes  v. 
BotUilgian  {a\  Before  that  case,  this  erroneous  opinion 
leeitt  to  have  had  some  existence.  ^^  It  was  once 
dodbted,'*  says  Lord  Hardwicke,  in  fVillougkln/  v.  fVil^ 
tngiU^i  '*  whedier,  if  the  term  Were  vested  in  a  third 
ittQo,  a  trustee  generally,  and  not  in  the  party  him- 
ad(  he  shoidd  be  allowed  the  benefit  of  it  in  equity, 
(mbusb  the  Court  oug^t  to  detemune  for  whom  the 
itmigtr  was  a  trustee,  and  then  the  rule  is  qui  prior 
f^kkpore  potior  est  Jure.  But  this  was  setded  by  Lord 
Cmperin  the  case  of  Wilkes  v.  BodingtonJ* 

The  whole  doctrme  respecting  the  protectictn  afibrded: 
to  purchasers  and  incumbrances  by  outstanding  legal 


{a)  S  Fern.  599. ' 


estates, 


160 


CASES  tN  CHANCEIIY. 


1820. 


Marquis 

CnOLMONt 
DELBT 

Lonl 

CUNTON. 


estates,  was  established  by  Lord  Hardivicke  in  the  great 
case  6(  Willoughiy  v.  WiUoughby  {a\     [His  Honor  here 
read  several  piEisst^ges  from  the  judgment  in  that  case]. 
I  have  cited  theto  pitssages  at  large,  from  the  dear 
manner  in  which  th^  explain   the  principles  upon 
which  a  court  of  equity  acts  in  dealing  with  an  out- 
standing   legal    estate,    and  from  the  importanoe  of 
bringing  into  notice,  under  the  sanction  of  this  great 
authority,   a  doctrine  of  such  general   and  ext^isive 
application,  which  might  appear  to  have  been  called 
in  question  by  the  reasoning  in  the  present  case.     I 
would  add  a  reference  to  the  highest  living  authority^ 
the  Judgment  of  the  present  Lord  Chancellor  in  the 
cas^  of  MaundreU  v.  Maundrell  (6),   where  he  states 
the  beneficial  interest  of  a  term  to  attend  the  inherit- 
ance to  be  a  creature  of  equity,   and  to  be  disposed 
of  land  moulded  according  to  the  equitable  interestB 
of  all  persons  having  claims  upon  the  inheritancew     ^  It 
was  Very  early  decided,  (his  Lordship  says^)  that  if  .if. 
and  B.  advanced  money  innocently,    and  C*  bought 
also  innocently,  not  having  notice  of  each  other's  ad- 
vances, he,  who  first  liad  the  luck  to  get  in  the  legal 
estate,   had  as  good  a  right  as  any  one,  and  should 
hold  by  his  l^al  tide  the  possession  against  the  prior 
equities.     I  collect  from  all  the  authorities,  that,  when 
the  purposes  of  the  trust  ate  once  satisfied,  in  equi^ 
the  ownership  of  the  term  belongs  to  the  owner  of  the 
inheritance,  whether  declared  by  the  original  conveyance 
to  attend  the  inheritance,  or  not.''    All  these  instances' 
of  dealing  with   the  l^al  estate  in-  equity,  and  dis^ 
annexing  the  trust  fix)m  the  strict  l^al  fee,  are  wholly 
incompatible  with  the  doctrine  of  an  indefeasible  right 
to  the  legal  estate  in  the  prior  equity.     The  trust  of 
the  legal  estate  does  not  govern,  but  follows  the  equi- 


(a).  1  7*.  R,  763 


{b)  10  Vet.  359.  27a 
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taUe  title.     The  latter,  in  the  changes  which  it  under- 

gpesbjihe  act  of  the  party>  or  by  operation  of  law, 

ittncts  tO|  *  and  draws  after  it  the  trust  of  the  legal 

otite.    To  entitle  the  puisne  equity  to  a  preference 

war  the  prior,  a  sufficient  reason  must  be  shewn.     The 

kler  must  be  proved  to  have  been  lost,  or  the  former 

pined  by  some  adequate  and  lawful  means.     The  mis* 

tike.ieans  to  be  in  not  observing  how,  by  what  autho- 

%)  and  upon  what  principle  the  change  is  efiectuated  in 

die  case  of  the  bar  from  laches  and  non-claim ;  in  not 

ooiidering  that  in  equity,  as  in  law,  the  change  is  pro- 

Aned  in  the  title,  not  by  the  act  of  the  party,  but, 

viiat  IS  of  equal  avaO,  by  the  operation  of  a  public  law. 

IMe  is  entirely  out  of  the  question :  in  most  of  the 

ttw  in  which  the   statute  operates   at  law,   or  the 

■dpgous  ones  in  equity,  the  wroi^ful  title  prevaib  over 

tki^^ttfuL   The  statute  assumes  that  to  be  the  case.   It 

B  not  wanted  when  the  title  is  perfect ;  it  is  only  when 

Amis' some  defect 
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It  MDains  to  consider  the  three  cases  referred  to  in 
Mpikirt  of  this  part  of  the  argument, -^  the  cases  of 
Hoftkii  v.*  HopkinSy  Harmood  v.  Oglander^  and  Laviey 
T.  Lafmley.    Neither  of  these  is  cited  for  the  sake  of  the 
dedsion,  as  being  applicable  to  the  present  case,  but 
fiir  what  was  thrown  out  by  the  high  authorities,  by 
Mrhom  those  cases  were  decided  in  the  course  of  their 
ndgments.  •  No  direct  decision  in  support  of  the  doo* 
line  contended  for,  has  been  produced  either  by  the 
Mr  €3ft  the  bench.    This  is  a  striking  circumstance,  and 
oust  alone  affonl  a  strong  presumption  against  that 
loctrin^  considering  the  magnitude  and  extent  of  the 
pestion,  and  the  occasions  for  its  frequent  recmTence. 
fhe  learning  and  industry  so  long  employed  upon  this 
ase  have  not  been  able  to  discover,    in  opposition 
0  the  numerous  authorities  in  favour  of  the  bar,  a 
^Vou  II.  M  single 


is* 


«A8feS  m  GlUNeMT. 


n'at' 


CUMTOV. 


single  case  in  whteh  it  baa  ^er  been  decided,  that  mttk 
bar  was  prerented  by  the  esistmiw  ef  aa  mi|rtptidta| 
legal  estate.  No  direet  or  uneqnivoeal  dktim*0mit^ 
that  effect  is  produced ;  but  inferences  oiilj%  firoim  W 
pressicHis  used  wben  the  point  undMC  consktamtiflft 
a  very  diflerent  one.  Tliese'  ezjnmiions^  loo^ 
attentirely  examined,  togeA^  with  tlie  ooearioM  m 
using  them,  will  not,  as  it  appears  to  me,  n>gf>  fkd 
inferences  drawn  bcm  them. 


It  k  evid»t,  that  Lord  Harimkkei  in  the  pmrt  cf  hi 
)ud^ent  rderred  to  ia  HatpHns  y^  HapUiiSy  did  ai 
mean  diat  hb  observations  shookl  have  aiqr  myiriiMi 
to  the  statute  of  limitatfons,  or  die  analogy  to  itk  T1h| 
were  made  in  a  case  where  no  such  queslion  htA  m 
could  have  arisra,  npon  the  efl^  of  a  deviao  It  tm 
tees^  mider  which  Ae  trustees  wem  ia  posneailaa  rflfc 
estate.  The  questioa  was,  aotwithstaadiBg  that  cii 
cumstance,  whether  the  legal  estate  giisn  to  ^  -tBri 
tees  generally  for  the  purposes  of  the  will,  bat  ao 
sperifieidly  to  »ipport  the  contingent  renaiadif%  w4dL 
support  those  reoMuaders,  or  wbetiber  they  w«rt  %i 
come  void  by  the  death  of  the  tenant  ftr  lifcjfiftjii 
there  was  no  one  in  esse  in  whom  the  next  ^^^iwW^ 
could  vest,  in  Hke  manner  as  diey  w^d  hav#  hm 
had  it  been  the  case  of  a  l^gal  estate  without  aqgr  tf«| 
tees  inserted  to  preserve  contingent  remaindeflf«  140 
Hardmicke  deteimiiied  in  &vour  of  th^  first  of  llli«| 
propositions,  and  ia  his  reasoning  in  mi^mt  of  ik$ 
detenninatioD,  uses  the  expressions  retted  upoa.  Tk 
statute  of  limitatioas,  or  the  analogy  to  it^  coiiM  aalh 
possibility  have  the  remotest  bearipg  upon  the  tal^ 
The  questioa  arose  immediately  after  die  death  of  Ui 
tenant  for  iife^  and  the  trustees  were  in  actual  |K)I 
aessioiu^  Lord  fiardwicke  must  tbecefi(Mre  Itavt  gem 
v«i]P  fior  out  of  hit  way  to  hara  introdMed  aay  tofiQ^ 

tU 
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duf  Qitnre.  The  context  shews  that  he  had  no  sneh 
inteotsMk  He  was  8]ieaking  of  the  eflfect  of  wrongAiI 
acts  upon  the  equitable  estate,  such  as  the  act  he  was 
wnridfring  the  eSect  of;  viz.  the  death  or  forfeiture 
flf  the  tenant  for  Hie,  independent  of  and  without  r^rd 
to  actual  possession.  According  to  a  more  correct  manu- 
mnpt  note  {a\  in  Lord  Hardwick^s  own  hand-writing, 
flf  Ilk  judgment,  which  was  produced  at  the  bar,  and 
»i&  which  I  hav^  been  furnished,  the  ifrords  <'  whOM 
Ae  trustee  contmues  in  possession  of  the  land,**  should 
\nt  hotik  substituted  in  the  place  of  the  words  in  Atkint^ 
^  ihilss  the  trust  continues,"  at  the  end  of  iSett  selected 
The  same  words  are  repeated  both  in  the 
inscript  and  in  jtUns,  in  the  af^icatioti  of  the 
ibaenrations  to  the  case  in  judgment* 
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^  Tin.  apidy  diese  iostanoes  (Lord  H4rJhneke  says) 
ti  this  case;  ifae  destructbn  of  contingent  remainden 
hjibitmtt  of  the  tenant  finr  lifi^  is  considered  in  law 
At  wtaiig  without  a  remedy  :  the  law  bocdcs  call  it  a 
tartloitt  act.  Now  if  equity  has  never  yet  suffered  any 
^iktt  gf  the  wrongful  acts  above  mentioned,  or  any 
Aisfg  aimilar  to  them,  to  gain  or  transfer  an  estate^ 
ik^  trustees  cotttinued  in  postestion,  what  reaHOn 
be  given  why  this  should  take  place,  or  why  the 
Coart  i^ould  strive  to  preserve  tliis  power  to  the 
Oestnique  trust  for  life,  the  executicm  whereof  the  law 
Haelf  calls  a  wrong  ?'  I'he  ces»tuique  trust  here  was  an 
infim^  who  died  soon  after  his  birth,  without  of  coutse 
l^tviqg  ha0  any  possession  of  the  estate.  The  trk»tees 
iHwantffl  to  effedui^te  the  purposes  of  the  wfll  were  hi 
lyassaiiiii. .  It  was  in  req>ect  to  the  immediate  eflget 
^wtflogful  acts  upon  the  equitable  estate^  under  sawii 
ciBRQpiiUiace%  that  X^ord  Hardwickt  had  wider  hia 


M  S 


c(m« 


l&k 


CASES  IN  CHANCERYi 


1820. 


^iarquis 
Cholmon- 

9. 

Lord 

CUNTON* 


consideration,  and  not  the  effect  of  the  adverse  pttH 

session  of  the  estate  by  a  stranger  for  more- than  twenty 

years ;  the  cestuique  trust  laying  by,  without  making  any 

claim  by  himsielf  or  his  trustees,  under  the  analogy  to 

the  statute  of  limitations. .  The  words  of  Liord  Hkrdi 

wickes  as  cit^  exclude  any  reference  to  the  statatt 

of  limitations.    They  refer  in  terms  to  the  wrong 

by  which  an  estate  may  be  gained  by  the  conunoi 

law,  by  disseisin,   abatement,  or   intrusion,   acts  thai 

were  immediately  productive,  of  certain  known  coii> 

sequenced  by  the  coihmon  law,  without  reference  iOf' o 

without  deriving  any  aid    from  time   and  non  daiil 

under  the  statute  of  limitations.    ^^  Of  the .  mere ,  tna 

or  equitable  estate  there/ can  be  no  such  things .  (Mf 

his  Lordship,)  whilst  the  trustees  continue  in  pojii—iii 

of  the  land."    It  is  not  by  the  technical  operation  c 

disseisin,',  abatanent,  or  intnision  that  the  statiita'  c 

limitations,  produces,  its  effect     The  statute  requiM 

as  an  indii^nsable  preliminary,  that  the  Plaintiff  «i\i 

possessory  action  should  shew  that  he  has  had  -pd 

session  o(  or  made  an  entry  into  the  estate  within  tb 

limited   period.      The  onus  probandi   lies  upon   hin 

The  enquiry  into  the  nature  of  the  possession  is  aai 

material  with  a  view  to  this  point,  to  ascertain  whedM 

it  has  been  such  during  this  period,  as  to  make  goo 

what  the  Plaintiff  is  to  prove  in  order  to  entitie  l^m  1 

his  action ;   viz.   whether  it  shews  him  to  have  hsi 

during  any  part  of  the  period,  by  himself  or  b}^anotbe 

tljie  actual  possession ;  or  whether  the  estate  has,  duVtn 

he  whole  time,  been  in  fact  held  and  enjoyed  by  a 

adverse  claim   of  title,  that  is,  a  claim  not  consisttai 

with  the  title  of  the  Plaintiff.     The  bar  arising  tbiElSh 

fore,  from  the  statute,  and  the  ^ect  of  time  uponr  fk 

elaim  and  adverse  possession,  are  subjects  totally'^ 

tinct'from  the  consequences  following,  by  the  commc 

law,  upon  disseisin)  abatement,  or  intrusiont      Loi 

'^'  *  Han 
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Haritiek^n  obserrattdbs  apply  entirely  to  the  latter, 
mi  baVe  no  reference  to  the  former. 

Tills  opmioni  therefore,  of  Lord  Hardwiekcy  cannot 
affi>rd  any  guide  or  assistance  in   the  present  case. 
tadiog  what  caiinot  happen  to  a  bare  trust,  so  long  as 
Ae  trustee  continues  in  possession,  is  no  opinion  as  to 
vliat  may  be  the  consequence  upon  a  trust  estate  when 
possess'on  is  not  either  in  the  trustee  or  the  cestuique 
ttint,  but  in  a  third  person,  who,  without  disturbing 
fte  l^gal   estate,   claims  to  be  himself  the  cestuique 
mst,  and  enters  under  that  title*     Lord  Hardwicke 
cnmot  be  supposed  to  have  denied  that  such  a  case 
niglitiiort  exist,  much  less  that  an  adverse  possession 
tnd  quari  dbseisin  would  not  be  the  consequence,  upon 
^Aidi  the  analogy  to  the  statute  of  limitations  might 
operate.     His  Lordship's  judgment  in  the  great  case 
rf  Qudome  v.  Scarfe  (a),  pronounced  in  the  year  pre- 
cefing  ihat  of  Hopkins  v.  Hopkins,  shews  in  what  light 
las  Lofdship  considered  the  possession  of  an  estate 
vndff  a  title  merely  equitable.    The  question  in  that 
ease  was,  whether  the  husband  of  a  mortgagor  in  fee 
ms  entitled  to  be  tenant  by  the  curtesy;  one  of  the 
nqiiidtes  being,  that  there  should  be  a  seisin  in  fact. 
His  Lordship  in  respect  to  that  point  says,  *<  the  true 
qoesdon  is,  whether  tlierie  was  such  seisin  or  possession 
of  die  equitable  estate  in  the  wife,  as  in  this  Court  is 
coQsidered  as  equivalent  to  an  actual  seisin  of  a  freehold 
estate  at  common  law?  and  I  am  of  opinion  there  was. 
Actual  possession  clothed  with  the  receipt  of  the  rents 
and  profits,  is  the  hi^est  instance  of  an  equitable  seisin, 
both  of  which  there  was  in  this  case."     According  to 
Lord  Hardmcki?s  own  manuscript  note  of  this  case  (6), 
be  states,  (speaking  of  the  equity  of  redemption,)  *'  That 
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it  is  not  epnsidered  as  a  mere  rigbty  but  a^  toch  iff 
estate,  whereof  in  the  consideration  of  this  C^urjt  t^tra 
may  be  a  sei&in ;  for  without  such  a  seisin  a  devise  could 
not  be  good.'* 

I^  tbeui  actual  possessioui  clothed  with  the  rteiipl 
of  the  rents  and  profits,  constituted,  in  the  opnioa  of 
this  gript  judge,  the  highest  instance  of  equitabU  seunUi 
it  follows  that  the  converse^  the  loss  of  the  posaesiioa 
and  of  the  rents  and  profits  bjr  the  equitable  owoerg 
roust  amount  to  an  equitable  disseisin*  But  without 
diq>uting  about  terrns^  it  cannot  be  denied  that  if  tbm 
claimant  has  possession  de  facto  of  the  estate^  and  if  it  ia 
accompanied  with  an  exclusive  daim  to  the  aqnitabk 
titlcji  and  to  be  the  only  cestuique  trust  for  whom  dMi 
outstanding  legal  estate  is  held,  such  possessicm  mifft 
be  deemed  adverse  to  the  persons  to  whom  such  ^KspS^ 
table  title  may  of  right  belong.  In  the  passage  ^lc^Ui4> 
from  Lord  Hardwkk^s  judgment,  there  is  noChtng  tm 
warrant  the  inference  that  it  was  his  opinion,  duit  under 
such  circumstances  the  person,  so  dispossessed,  woqU 
never  by  any  laches  and  non*-claim,  continued  fiir  liow- 
ever  long  a  period,  be  barred  by  analogy  to  the  statute  of 
limitations,  but  there  is,  on  the  contrary,  strong  intenisl 
proof  of  an  opposite  inference.  It  cannot  be  siqypoaed, 
that  one  so  conversant  with  the  long  established  principles 
of  equi^,  could,  when  explaining  and  enforcing  the  afr- 
cessity  there  was  for  courts  of  equity,  *^  in  general  to 
allow  trust  estates  to  have  the  same  consideration  in 
point  of  policy  with  \efpl  estates,"  have  meant  to  de^y 
the  existence  of  the  analogy  in  the  case  of  that  statute^  die 
poliqr  of  which  was  of  all  others  most  conscmant  t^  tbii 
principles  of  equity,  and  most  necessary  for  the  olyoOt  for 
which  Lord  Hardwicke  was  contending^  viz»  to  piie8erv% 
after  the  creation  of  trusts,  uniformity  in  the  rules  of 
property  between  le^  and  equitable  estatoi*    If  it  had 
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the  JDimtkHi  of  Lord  HaHMeie  te  eall  in  quitetim 
a  prait  M  well  establidied^  he  wduld  surety  have  ex- 
pressed it  in  terms  more  miequivocttl,  aceomptaied  with 
MsoDS  for  A  doctrinid  so  novels  alarming^  aiid  extensive. 
He  wmdd   have  waited  till  the   point  was  brought 
dfaecdjr  under  his  consideratim,  luid  fully  al^ed  at  the 
bir»  ttad  not  have  introduced  it  incidentally  in  a  dase,  in 
lAkA  dm  quesUM  had  6ot  arisen  or  be^  spoken  to^ 
9tA  was  whdly  foreign  to  the  subject  before  him.    I 
csmoty  therefore,  consider  the  opinion  of  Lord  Hard^ 
VKiiify  in  Hopkins  v.  Hopkins^  as  affording  any  authority 
fcr  Ae  i^reaent  ease« 


linw^ 


Msn|uii 

Csoucsir- 

Dtitr 

Lera 
Ciamxm. 


ne  text  case  is  Hmrmedd  ▼•  Oghndttf  which  ii  als« 

lifined  to^  not  fof  the  point  decided^  nor  ev^i  finr  any 

giieral  dicta  respecting  the  present  subject,  but  for  the 

mfiDVite  drawn  from  ulrhat  are  supposed  to  hdve  been 

is  eondepticmd  suecessitely  entertained  by  Lord  Alvan^ 

hf  sad  die  preiient  Ghaneellor  in  respeet  to  that  case. 

lit  here  agalni  upon  atl  examination  of  that  case,  it 

«3l|ie  found  that  it  is  to  the  peculiar  eireumstanees  of 

'%  At<q^uuons  of  both  these  great  judges  are  exdtt- 

Msf  confined,  and  that  they,  cannot  properly  be  com 

Merad  to  afford  any  authority  or  assistance  in  the 

piMBt  case«    Both  the  judges  preface  their  opinions 

loA  ebaaarring,  that  the  case  was  one  of  an  extraordinary 

Under  those  circumstances  it  was^  tl^at  they 

in  thinking  it  a  material  preliminary  to  the 

ImI  decision  of  it,  to  have  it  ascertained  whether  the 

could  recover  at  law  the  legal  estate,  with  a 

to  the  decision  of  the  question,  whether  the  repre« 

of  one  tenant  in  common,  would,  in  that  case, 

liy^aQtiUad  to  recover  in  equity  against  the  represent* 

flivA  of  the  other,  the  principal  sulyect,  which  was 

tm  fivrm  rents,  and  an  account  of  the  past  arreanu 

)fo  d^dgioii  look  plaoe,  either  at  the  Rolls  or  on  the 

M  ^  f^peal, 
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appeali  as  to  what  would  be  the  consequence  of  the' 
enquiry  which  each  Court  thought  must  precede  any 
decision,  though  difiering  as  to  the  nature  of  the 
enquiry.  Much  less  was  any  determination  come  to 
in  either  Courti  or  even  any  opinion  given  on  any 
general  question  respecting  the  statute  of  limitations)  .or 
tlie  analogy  to  it,  or  the  effect  of  adverse  possessioa 
generally,  by  one  claimant  of  the  equitable  estate  aguast 
the  other,  whilst  the  legal  estate  was  outstanding  in  a 
trustee. 


Nothing  fell  from  either  of  these  high  authorities  from 
whence  it  could  be  collected  to  be  the  opinion  of  )x>th 
or  either,  that  the  mere  existence  of  the  1^^  estate 
outstanding  in  a  trustee,  would,  in  all  cases,  and  under 
all  circumstances,  prevent  any  bar  ever  arising  ia 
equity,  frt>m  the  adverse  possession  of  the  estate  by  <me 
competitor  for  the  equitable  title,  and  the  laches  and 
non-claim  of  the  other,  beyond  the  period  limited  -by 
the  statute  of  limitations.  This  general  propoaitioa 
neither  did,  nor  could  in  that  case  come  under  con- 
sideration. A  period  of  thirty-two  years  had  elapsed 
since  the  title  of  the  Plaintifis  accrued,  but  the  subject 
of  claim  being  fee  farm  rents,  no  bar  could  have  at- 
tached to  the  legal  remedy  from  any  statute  of  limit- 
ations, had  the  application  been  made  to  a  court  of  law. 
It  was  insiisted  on  behalf  of  the  Plaintii&,  and  not 
denied,  that  it  was  open  to  them  to  recover  in*  an  as^se 
under  the  statute  of  GUmcestevy  the  whole  arrears 
without  limit  There  being  therefore  no  legal  Kar, 
analogy,  if  allowed  to  prevail,  would  have  operated 
against  any  equitable  bar.  Notwithstanding  this,  how^ 
ever.  Lord  Alvanley  manifested  throughout  the  whole 
case,  that  strong  leaning  against  any  relief  b^ing  given 
in  equity,  in  a  suit  instituted  so  long  after  the  tide 
accrued)  which  in  other  cases  distinguish  the  opioiona 
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of  this  learned  and  able  judge.  <^  The  Court,"  be  said, 
'*  undoubtedly  will  not  do  any  thing  to  further  such 
a  dainh  I  should  have  been  extremely  glad  to  have 
dismissed  the  bill  now ;  for  I  should  be  very  sorry  to 
have  it  understood  to  be  the  rule  of  this  Courts  that  there 
ii  no  Imitation  whatsoever,  to  trust  estates  s  and  t/iatf .  let 
iie  legal  estate  once  get  into  a  trustee^  the  cestuique  trust 
wag  permit  others  to  enjoy  the  property :  and  come  to  this 
Court  at  any  distance  of  time  for  an  account*  I  do  not 
hmij  that  this  Court  mU  ever  act  upon  so  very  broad  a 
jrindple.^*  This  has  certainly  not  the  appearance  of 
&f coring'  the  doctrine  now  contended  for  on  the  part 
of  the  Flaintiffi  in  the  present  case..  His  Lordship 
afierwards  adverts,  to  what  was  pressed  for  by  the  Plain- 
tifiy  ws.  a  right  to  recover  the  rents  from  the  very 
fintj  and  says,  ^^  That  is  perfectly  alarmingy  if  a  man 
hamg  a  trust  estate  may  lie  by  for  atty  length  qf  timCf 
fmutting  others  to  retain  the  whole  profit^  and  then 
erne  for  an  account.  There  must  be  some  limitatiotu 
llfl  no  means  wish  to  have  it  understood^  that  after  so 
long  an  acquiescence  the  Plaintiffs  are  entitled  to  relief  in 
a  ami  of  equity!^  {a) 
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Ti^LordCha'ncellorcoriCxrrteA  in  thinking,  that  further 
coqimy  was  necessary  before  a  final  decision  could  be 
mde,  but  differed  as  to  the  nature  and  object  of  the  en- 
qmiy,  considering  that  it  should  embrace  the  actual  state 
of  the  title,  the  dealings  of  Lawrence  the  trustee,  with 
the  estate^  since  he  had  the  estate,  and  what  acts,  deeds, 
iiid«as8urances  had  been  done  and  executed  respec^ng 
the  fee  £urm  rents.  In  other  respects,  however,  he 
to  have  taken  the  same  general  view  of  the  cose. 
Honor  here  read  several  passages  from  the  judg- 
ment, in  the  pages  cited  below  {b\  observing,  that  they 


(a)  6  Vfi.  sir.  8Ji5, 


if)  8  Ki^«.  129-^131. 
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sbMtd  Inm  mttih  dds  ease  ikpfendlid  on  ilt  omi  pMal» 
Imr  eircdmttamiesi  and  how  little  it  iovcdted  ih^  de* 
cbion  of  any  general  questicnu  Tlie  Mtiure  of  the  pt^ 
peity  in  dispute  did  not  lUlmit  ui  actual  eatlry»  1«rd» 
rente  was  a  trustee  fbr  all  parties;  it  waa  the  time  of 
tenants  in  common)  in  which,  as  Lord  McMiffidi  ob* 
served,  in  Doe  "$%  Prmer  (e),  *<  the  possession  of  6ne 
tMtat  fal  ODikimon,  eo  nomini^  as  tenant  in  tajdunon  can 
ildn^  bar  hilt  oompanion;  because  sueh  possession  ii 
Hot  adverse  to  the  right  of  his  companion}  but  fin  sofp* 
]k>rt  of  their  common  tide^  and  bjr  piling  hitii  his 
diare»  he  acknowl^ges  him  eo-tenant  Nor  indeed  is 
a  Asfiisal  to  pay  of  itself  suffident^  without  denying  hti 
tide*"  Iti  such  a  case^  smne  time  must  dapse  belBM 
the  presumption  of  actual  ouster  would  take  fdaei^  eitd 
till  then  the  bar  could  not  b^[hi  to  hm,  if  at  alL  Plae* 
session  by  a  common  trustee^  and  a  doding  with  bioii 
might  in  such  case  be  Very  material  to  destroj^  4m 
presumption^  and  keep  alive  the  true  titie^  ta  wUA 
the  possession  would  m  preference^  if  it  could,  be  te^ 
ftrred.  It  is  sufficient  if  the  possession  een  be  auid% 
consistent  with  the  rightful  tide,  to  prevent  its  being 
adverse.  But  if  the  possession  had  been  adverse,  still 
fer  the  reasons  before  givoi,  it  was  not  a  case  in  vdltch 
any  equitable  bai^  could  be  set  up  by  analogyi  beea^so 
there  bding  Oo  legal  bar,  anidogy  operated  the  other 
way*  I  have  dwelt  the  longi^  upon  this  ease  firom  an 
atixiety  to  shew  that  nothitig  appears,  in  any  part  of  Itf 
to  warrant  die  condusioni  that  any  sanction  wes  giveog 
either  by  Lord  Ahanley^  or  the  Lord  CkaneeUer^  to 
a  doctrinei  which  is  properly  charaeteriaed  by  tho 
former  as  ^^  being  perfectly  alarming^"  that  so  long 
as  tiie  legal  estate  is  not  barred,  no  bar  can  ever  Attach 
upon  an  equitable  tide*    The  tendency  of  this 
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^Am  die  whole  of  it  is  ccMisidered,  is,  I  tUink,  as  &r  as 
tbcm  ia  odj  reference  to  the  subject,  to  manifest  that 
so  opioion  in  &vour  of  a  contrary  doctrine  was  enter- 
tiiiied  by  both  the  high  authorities  by  whom  it  was 

Tbe  third  and  only  remaining  case  referred  to  in 
iqiport  of  thii  doctrine,  is  Lawl^  v.  LawUj/p  decided 
hf  Ixnd  Mutletfield^  and  quoted  from  the  report  of  it 
is  6  Modem.  32^  a  book  of  very  questionable  authorily, 
Mid  the  ioacGuracy  of  which  was  never  more  strongly 
diiim  tl^a  in  this  report  Lord  Macclesfield  is  thehe 
npreiented  to  have  disallowed  the  plea  of  the  statute  of 
Wwtations  *^  because  the  estate  in  law  was  in  trustees/' 
The  ircport,  on  the  &ce  of  it,  is  unintelligible.  It  is 
tfScult  to  understand,  how  it. could  be  any  answer  to 
die  statute  of  limitations  pleaded  to  a  bill  for  an  account 
sf  what  was  due  from  an  executor  for  the  overplus  of 
mUL  received  by  the  testatrix  in  her  lifetime,  and  after* 
mnls  by  the  executor,  that  the  estate  in  law  was  in  the 
tiMteei*  Could  the  heir,  who  is  admitted  to  be  com* 
patent  in  hia  own  name  to  maintain  the  suit,  have  been 
fiCBsed  for  having  delayed  it  for  fourteen  years  by  an 
diagillop  that  the  trustees,  admitting  that  the  suit  might 
been  instituted  by  them,  had  also  been  guUty  of  the 
laches?  But|  upon  a  reference  to  the  r^ster^s 
book(a)^  the  whole  case,  and  the  proceedings  of  the 
Ceofi  appear  to  have  been  entirely  misrepresented  in  this 
v«7  iMorrect  report  The  reporter  represents  the  case 
tbfaaivd  been  the  sutgect  of  only  one  bill:  there  were  in 
Ibet  two  separate  bills,  the  dates,  facts,  and.  circum- 
■toooas  comprised  in  which,  have  been  blended  and 
nehfitsfdi  The  settlement  which  gave  rise  to  them  was 
by  Sir  T.  /««%»  in  1661.    He  die^  in  1696. 


1820. 

Marquii 

CHDLlkOir4 

DltLKY 

#. 

Xord 

CuKtok. 


(a)  B^.JM.B.  1718.  fb.S21.,  B.  1719.  fo.4Sl.|  B.  17S5.  fo.54S. 
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The  first  bill  was  filed  by  his  heir  at  law,  who  had  be» ' 
come  entitled  to  the  estate,  subject  to  thelif  idow's  liimted 
right  to  the  rents  existing  at  the  time  of  the  settlement^ 
in  Easter  term  1715,  to  restrain  by  injunction  an  eject- 
ment brought  by  tlie  trustees  of  the  settlement  a^punst  • 
the  tenants,  who  had,  at  the  instance  of  the  heir,  refused 
to  pay  to  the  widow  the  rents  exceeding  the  ambunt  at 
the  time  of  the  setdement    To  this  bill  Dame  Amw 
L/Owleyf  the  widow,  who  was  one  of  the  Defendants,  put 
in  her  answer,  but  died  before  the  suit  came  to  a  heart- 
ing, which  it  did  in  February  1718,  after  bekig  revived 
against  her  executor.     The  register's  book  states,  that 
it  being  suggested  at  the  hearing,  on  the  part  of  die 
executor,  that  Lady  Lavia/,  instead  of  having  re- 
ceived any  overplus  of  rents,  had  been  in  fact  under* 
paid  what  was  due  by  virtue  of  the  setdem^it;   and 
he  aj^lying  for  permission  to  receive  firom  the  tenalkta 
so  much  as  remained  due  to  her  estate^  the  Coiut 
directed  the  Master  to  take  an  account  of  what  was 
due.    The  account  was  accordingly  taken  before  the 
Master,  and  in  the  result,  a  balance  of  ^4sSL    ISs, 
was    reported  by  the   Master  due  from  the  widow's 
estate,  she  and  her  executor  having  received  overplus 
rents  to  that  amount    The  Plaintiff  then  applied  tdr 
an  order  of  payment  to  him  by  the  executor  of  that 
balance.    The  Chancellor  refused  to  make  the  order, 
because  the  bill  had  not  been  filed  for  that  purpose. 
The  heir  was  thus  put  to  the  nececsity  of  filing  a  seotad 
bill,    to  compel  the  executor  to  pay  the   sum  dius 
ascertained  to  be  due.     This  bill  was  filed  in  1720, 
and  it  was  to  this  second  bill  that  the  executor,  for  the 
first  time,  pleaded  the  statute  of  limitations,  insisting 
that  some  of  Lady  Ixnclei^s  receipts  of  rents  included 
in  the  Master's  report,  had  taken  place  fourteen  yean 
before.    Under  these  circumstances^  it  is  obvious  what 

most 
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muiluLve  been  .the  ground  fer  disallowing  the  plea. 
Afier  the  aoqAit  had  been  taken,  without  objection 
OD  either  fflde,  at  the  instance  and  for  the  benefit  of  the 
oucator,  it  was  too  late  when  the. result  turned  out  un- 
inoarable  to  him,  to  set  up  such  a  plea.  The  plea  was 
•eoordingly  overruled,  and  the  executor  decreed  to  pay 
tk  balance  reported  due.  Nothing  appears  in  the  re- 
giriar  to  countenance  so  strange  a  reason  for  overrtilii^ 
the  plea,  as  that  assigned  in  9  Modem.  The  trustees 
icie  no  parties  to  the  second  suit,  nor. had  any  one  any 
moem  in  the  subject  of  it,  (confined  as  it  was  to  the 
lajment  of  the  precise  balance  reported  due,)  except  the 
Huntiff  and  the  executor  of  Lady  Lttwlof.  It  is  un- 
to observe  further  upon  this  case. 


IMO. 


The  diree  last  cases,  upon  which  I  have  been  observ- 
ing in  detail,  having  beoi  selected  in  the  judgment  in 
soppoit  of  the  doctrine^  which  I  consider  to  be  not  well 
fiwuded,  seemed  to,  require  a  particular  examination* 
l^Mm  the  cases  referred  to  at  the  bar  for  the  same  pur- 
poae^  a  few  observations  will  be  sufficient.    The  chief 
of  these  were  Pomfret  v.  Lord  Windsor^  Pickering  v. 
Simrford^  and  Lord  Grenvitle  v.  Blytk.    One  answer 
applies  to  them  all.     In  none  of  them  did  the  question 
turn  upon  the  statute  of  limitations,  or  the  equitable 
Analogies  to  it     Lord  Hardwickcf  in  the  first  of  these 
cases,  expressly  puts  the  statute  of  limitations  out  of  the 
qnestioti,  and  confines  the  case  to  presumption,  which 
he  riiews  was  fully  rebutted  by  the  circumstances.    In 
Pickering  v.  Lord  Stamfhrd^  Lord  AlxHififetf^  with  great 
reluctance,  was  compelled  to  leave  the  case  to  the  same 
criterion,  strongly  expressing  his  opinion  of  the  mischief 
of  stale  demands,  and  wishing,  that  twenty  years  con- 
stituted an  universal  bar.    But  it  was  a  bill  agaiiist  an 
administrator  for  an  account  of  assetts,  and  could  not  be 
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brought  wid^  Ae  operation  d^  or  tho  wmsiogf  to  any 
Rtfttate  of  limitstioiis.  In  Lord  Grmn^  ▼•  Bfythe^.t^ 
period  of  torttbus  poMesskm  was  too  diort  to  afimi  dbgr 
argoment  from  it;  and  die  groond  on  which  the  poo* 
aesdon,  Abv^h  advaiae  in  fitct^  was  not  oonaidcved  lo 
<fO  in  eqmty,  via.  by  a  constnKtive  refemce  of  itio  tlie 
rightful  titla^  proceeds  on  a  principle  thai  can  new 
apply  to  anycase^  as  I  have  before  endeavoored  to^ahovt 
in  whidi  the  ipiestton  turns  upon  the  statute  of  liai^ 
ations^  or  the  analogies  to  it.  The  enquiry  in 
cases  must  idways  be  as  to  die  &et»  whether  tlie 
aesftioo  is  infatiio  adverse  to,  or  consistent  wtthf  die 
rightfol  title*  The  possession  never  eonld  in  inf  flJMie 
be  adverse  to  the  tmo  titles  if  it  were  to  bo  ahis||i 
governed  by  a  constructive  reference  to  tide,  and  to 
take  its  deoonunatioii  accord'uigly.  The  distiHotioil' be- 
tween o  possession  advene  and  not  adverse  woidd>4P 
longer  exist  Every  posseadoop  whatever  were  i|(|ippil 
charscter  m  fiMft^  would  becosoe  rig^tful^  in  thii  oaao.^f 
an  eqnkable  estate^  and  so  the  possibility  be  exeliidodjrf 
diere  bdng  any  case  in  whidi  the  analogy  to  the  stalole 
of  Umitadons  oould  foe  afqplied.  The  late  Master  of  die 
RoUs  has  very  ably  exposed  and  refuted  this  doctriM  fa 
die  case  <tf  Bed^d  v.  Wmd£^  already  referred  to» 


Before  I  close  this  head^  I  ought  to  menticm  a 
omitted  to  be  rc^^rred  to  amongst  the  authoridea  in 
favour  of  the  c^peradon  of  the  equitable  bar,  notwkh* 
standing  the  eustenoe  of  an  outstanding  legal  estate; 
I  mean  the  case  of  Dairt  v.  Beardsham{a)^  whei^ 
dMHigh  the  1^^  estate  of  a  oi^yhold  was  outstaodh;^ 
in  a  trustee^  the  owner  of  the  equitable  estate  iMlllilPV 
acquiesced  for  twenQr  years  in  the  adverse  poeseaaon  ol 
the  person  to  whom  the  estate  wasi  by  y^vtf^^^  OHp- 


(a)  1  Ck.  Cos,  39. 
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poied  to  iB^em^  ^^^a  ImM  to  te  baffod  in  #qaitifi  hir  '     ISM. 
•Mkgjr  to  tbdltatut%  and  his  bill  for  reli^  wm  0a     \m^^^ 
grmoiA  dismiiatdf  though  it  was  dear  be  would     CaeuieK* 


liif»  been  entitled  to  it,  had  the  suil  been  instituted 

brfon  die  twen^  years  were  dapied.    This  13  •  case     ^Jf^ 

^ndij  m  point  to  tb«  preaeoU 

I  ooMtlf^  ill  therefore^  to  be  estahlisbed  both  iMi 

yimeiple  and  authorUgrt  that  the  laches  SEod  noiMdaiia  of 

terig^itfid  owner  of  an  eqaitaUe  estate  fior  a  period  of 

iMDty  ]reai%  (supposing  it  the  case  of  on^  who  must 

lidua  that  period  hare  made  his  daim  in  a  court  of 

hm  had  it  been  a  li^gal  estate^)  under  no  disabilii^  and 

aitepa  there  has  been  no  fraudt  will  constitote  a  bar  to 

IfiilaUe  relief  by  analogy  to  the  statute  of  limitations, 

It  daxii^  all  that  period,  the  possession  has  be»  hdd 

mdsr  n  claim  nnequiTocally  adverse^  and  vithont  any 

flay  having  been  done  or  said,  directly  or  indirectly  to 

the  title  of  such  ri^tful  owner  by  the  adverse 

;  and  that  the  operation  of  the  bar  in  such 

ivivitt  not  be  prevcoted  by  the  m^re  existence^of  the 

^d  estete  unbarred  in  a  trustee,  provided  nothing  be 

does  or  said  to  admit  such  Uigd  estate  to  belco^  to^  or 

tsbeheld  in  trust  for,  the  rightful  gsmer^  but  on  the 

Mtmy  the  same  is  unifiurmly  treated  as  belonging  to 

At  *Jy*wF^»  iu  possession,  as  the  sole  and  exclu^ve 

cntaifie  trust,  and,  i^thout  any  fraud  or  misconducty 

iiappQ|Nciated  to  hia  use  and  benefit; 

Ihave  hitherto  considered  the  case  as  if  the  contest 

hd  been  hetweoi  twcOftersons,  each  dainung  the  equi- 

dhle  estate^  and  the  leg^  estate  e:&isting  unbarred  in  a 

fffmnx  austaining  without  a  doubt  or  question  the  cha- 

of  &  trustee*    It  remains  to  consider  how  £sr  the 

it  differed  by  the  peculiarities  which  bdong  to  the 

idatm<)f  nMrtg^yor^^  mortgjige^  and  to  a  hilt  aedir 

ing 
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fng  the  equity  of  redemptioil  under  the  circamstances  of 
the  present  case.  In  thus  considering,  fir^t,  the  question 
generally  as  applied  to  all  trust-estates,  I  hai^e  followed 
what  appeared  to  me  to  have  been  the  course  pursued 
by  the  late  Master  of  the  Rolls,  both  in  his  reasoningi 
and  in  the  authorities  referred  to,  all  of  which  relate 
generally  to  equitable  estates.  In  support  of  the  doc- 
trine contended  for  in  the  case  of  a  mortgage  no  au- 
thority of  any  kind  has  been  referred  to ;  no  decision, 
nor  even  dichm  of  any  Judge  has  been  cited.  The 
proposition,  though  a  general  one,  applying  to  the  ctst 
of  every  estate  upon  which  there  is  a  mortgagie,  is'now^, 
for  die  first  time,  laid  down,  without  any  authority  of 
any  kind  in  support  of  it,  and  in  opposition  to  all  tbe 
general  principles  and  authorities  on  the  other  sde, 
that  the  bar  from  length  of  time  and  non-claim  nevei 
can  afiect  an  estate,  so  long  as  it  is  covered  by  a  mor^ 
gage ;  that  the  claim  of  title  to  a  mortgaged  estate  re- 
mains for  ever  open,  and  may  at  any  time  be  carHed 
back  to  the  period,  however  remote,  when  the  mortgage 
was  first  made,  for  one  hundred  years,  five  hundred, 
and  even  five  thousand,  if  the  mortgage  or  the  term 
briginally  created  in  support  of  it,  has  continued  to 
exist  unbarred.  It  is  singular  that  a  doctrine  so  general, 
and  so  important  in  its  consequences,  affecting  the  title 
of  so  many  estates  at  all  times,  should  never  have  been 
found  out  till  the  year  1812,  and  that  all  conveyancers 
in  all  periods,  and  all  courts  of  equity  up  to  that  time, 
should  have  been  acting  upon  a  received  opinion  directly 
contrary,  without  having  ever  before  discovered*  their 
mistake.  The  doctrine  is  not  founded  on  any  reason  or 
principle.  The  mischievous  and  alarming  consequenoeis 
of  it  to  the  real  property  of  the  kingdom,  and  the  open- 
ing given  by  it  to  vexatious  and  interminable  litigation, 
in  opposition  to  the  most  established  principles  of  policy 
and  law,  cannot  be  doubted.    The  argument  in  &vour 

of 
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of  it  rests  upon  technical  and  artificial  reasoning  upon 
the  nature  of  a  mortgage  title,  considered  with  reference 
to  the  form  of  the  deed  by  which  it  is  created,  and  the 
ooosequences  of  that  form  in  a  court  of  law.  It  will 
not  be  necessary  to  repeat  the  answer  to  this  argument, 
so  &r  as  it  applies  in  common  to  equitable  estates  in 
general.  It  remains  only  to  advert  to  such  part  of  it  as 
applies  peculiarly  to  the  case  of  a  mortgage. 

The  possession  of  the  mortgagor  is  stated  to  be  the 
possession  of  the  mortgagee,  and  never  can  become  ad- 
vene to  him.    He  is  a  mere  tenant  at  will,  having  a 
.precarious  and  permissive  possession,  the  legal  right  of 
possession  remaining,  by  admission,  in  the  mortgagee, 
vUdi  he  may  assert  at  any  moment  he  pleases.    The 
mortgagee  is  a  trustee  for  the  rightful  owner  of  the 
ftfity  of  redemption.     Between  trustee  and  cestuique 
^ntf  the  statute  of  limitations,  and  the  analogy  to  it, 
'never  operate.     The  right  to  redeem  is  still  admitted 
bj  tlie  mortgagee,  and  all  parties,  to  exist,  and  must 
thenfore  be  given  to  somebody.    Is  not  the  Court 
.  bound  to  give  it  to  the  person  who  shows  a  title,  in  pre- 
sence to  him  who  has  nothing  to  show,  but  a  possession 
of  twenty  years  ?     Although  the  equitable  ownership  is 
in  Ae  mortgagor,  yet  his  possession  is  of  a  more  pre- 
caiioQs  nature  than  that  of  any  other  cestuique  trust. 
A  court  of  equity  will  not  interfere  to  prevent  the  mort- 
gagee from  assuming  the  possession,  as  it  would  do  in 
the  case  of  other  trustees,  (a) 
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Hiese  appear  to  have  been  the  principal  reasons 
awsigned  for  this  doctrine.  I  caimot  bring  myself  to 
adopt  them.  The  view  which  is  taken  by  tliem  of  the 
relation  subsisting  between  mortgagor  and  mortgagee, 
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and  the  character,  rights,  and  dutiei  separatdy  belbn^' 
ing  to  each,  is  not  the  view  which  is  taken  and  acted 
upon  in  a  court  <^  equity.  The  relation  subsisting  b» 
tween  mortgagor  and  mortgagee  is  one  of  a  peculiii 
and  anotaaious  iiature,  and  is  regulated  not  by  the  fottti 
of  the  conveyance,  or  the  1^^  consequences  and  effixl 
of  it,  but  by  a  syst^n  of  rules  estabUshed  by  a  fam 
train  of  decisions,  and  universally  adopted  and  aclBi 
upon  in  a  court  of  equity.  If  the  form  of  conveyanq 
and  the  l^al  title  were  to  prevail,  the  absolute  owner 
ship  of  the  estate,  after  the  condition  is  ibrfi^ted,  would 
in  the  case  of  a  mortgage  in  fee,  belong  for  ever  to  tfa 
mortgagee^  without  any  trust  or  defeasance  of  any  kmd 
The  mortgagor  would  then  be  reduced  to  the  condxtui 
in  whidi  the  argument  represents  him  to  be.  But  t 
that  the  light  in  whidi  he  is  ever  considered  in  eqpkf 
Is  he  there  for  any  purpose  ever  considered  as  b  tei|«D 
at  will,  holding  the  possession  under  the  mortgi^^i 
Is  any  point  better  established  than  that  a  mortgager; 
after  executing  a  mortgage  in  fee,  and  after  the  con* 
dition  forfeited,  is  still  considered  to  remain  the  abaoluts 
owner  of  the  estate,  as  he  was  before,  for  every  purpose 
as  against  all  the  rest  of  the  world,  and  as  against  tiu 
mortgagee  for  every  other  purpose,  except  only  the 
security  and  pledge  which  the  estate  is  become  for  tiM 
re-payment  of  the  debt  contracted  by  the  mor^^agei 
It  would  be  an  useless  waste  of  time,  to  cite  authoritie 
upon  a  subject  so  familiar.  Lord  Hardwicke,  in  iIm 
case  of  Casbome  v.  Scarfe^  deciding  that  the  husbaac 
of  a  mortgagee  in  fee  was  entitled  to  be  tenant  b] 
the  curtesy,  fully  explains  this  to  be  the  charactei 
of  a  mortgagor,  and  the  reasons  for  it :  as  does  LoR 
Alvanley,  in  the  case,  already  referred  to,  of  Hm-- 
mood  V.  Oglander.  In  a  court  of  law  the  mortgagor  h 
nothing;  in  a  court  of  equity  he  is  every  thing.  H( 
has  the  same  power  to  devise  and  alienate,  as  he  hac 
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liefore  the  mortgage,  subject  only  to  the  ineumbrance* 
A   previous  will  is  revoked   only  jpro  tanto  by  the 
mortgage.     The  mortgagee  in  fee  can  only  all^iate 
Ills  mortgage  interest.     The  mortgaged  estate  does  not 
pass  under  a  devise  of  all  his  lands,  tenements,  and 
hereditaments,  made  before  foreclosure  even  though  a 
subsequent  foreclosure  takes  place ;  as  was  unanimously 
jnesolved  by  Lord  Cawper^  assisted  by  Lord  Chief  Justice 
Treoor^  and  Mr.  Justice  Tracy ^  in  the  case  of  Litkm  v« 
JPaliland{a),    Iq  the  hands  of  the  mortgagee,  the  mort- 
gage is  considered  in  equity  as  a  mere  personal  chattily 
-which  passes  to  the  executor.     It  is  a  chose  in  actiouy 
**  frwn  whence,"  Lord  Hardwtcke  observes,  "  it  neces- 
sarily follows  that  the  nature  of  the  interest  of  the  per^- 
Sfsn  who  has  the  equity  of  redepiptioq  must,  in  the  eye 
of  a  court  of  equity,  be  a  real  estate ;  for  otherwise  the 
ownership  of  the  land,  the  real  property  in  equitj',  would 
be  sunk  and  vested  nowhere,  whiqh  is  not  to  be  ad- 
mitted, and  therefore  if  it  be  not  in  the  mortgagee,  it 
n^ist  remain  in  the  mortgagor."  {b) 


l«dO. 
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Is  all  this  consistent  with  the  doctrine  of  the  mort>- 
gBgor  being  tenant  at  will,  and  deriving  a  title  to  the 
possession  under  the  mortgage  ?  The  mortgagor,  who 
^  stated  to  be  tenant  at  will,  when  in  possession  pays  no 
'eat,  nor  is  liable  to  any  account  of  his  rents  to  the  mort- 
gagee. The  mor^agee,  who  is  treated  as  having  the 
^y  title  to  the'  equity,  if  he  takes  possession,  is  a  bailiff 
^thout  salary,  bound  to  account  for  all  the  rents  and 
pitifits.  The  tenant  at  will,  therefore,  in  possession 
Jadther  pays,  nor  accounts  for,  any  rent  to  Ills  supposed 
landlord,  but  the  landlord,  in  the  same  predicament^ 
beo^mes  an  accountable  bailiff  to  his  own  tenant  at  will. 
The  possession  of  the  mortgagor,  or  the  person  plaim- 
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ing  that  character,  is  not  adverse  to  the  mortgage 
because  it  is  consistent  with  his  title.  The  mortgagee 
is,  therefore,  not  barred  by  any  length  of  that  pos- 
session ;  but  the  possession  of  the  mortgagor  is  adverse 
to  every  other  claimant  of  the  equity  of  redemption, 
because  it  is  inconsistent  with  his  cltdm  of  title. 


*^    Against  him,  therefore,  it  will  operate  as  a  bar,  if 
acquiesced  in  beyond  the  limited  period.     Payment  of 
the  interest  of  the  mortgage  by  the  mortgagor,  or  the 
person  claiming  to  be  mortgagor,  to  the  mortgagee,  is 
a  recognition  of  the  right  and  title  of  the  mortgagee, 
and  preserves  it  unbarred ;  but  it  cannot  be  deemed  a 
recognition  of  the  right  or  title  of  any  other  person  to 
be  Ihe  mortgagor.     It  is  an  act  of  a  directly  contrary 
import.     By  making  the  payment  in  his  own  name,  and 
on  his  own  account,  he  takes  upon  himself  to  do  an  act 
that  belongs  to  the  mortgagor,  and  thereby  virtually  de» 
clares  that  character  to  belong  to  himself.     It  would  be 
a  perversion  of  inference  to  convert  an  act,  done  for  the 
purpose  of  the  assumption  of  the  character  exclusively  to 
himself,  into  an  admission  of  its  belonging  to  another. 
The  character  of  the  possession  is  made  to  undergo  an 
extraordinary  change  by  applying  to  it  the  constructive 
reference  to  title.    The  mortgagee  having  declined  the 
possession  and  left  it,  as  it  was  before  the  mortgage,  in 
the  mortgagor,  who  continues  in  the  actual  possession  and 
enjoyment  of  the  rents  and  profits,  for  his  own  absolute 
use  and  benefit,  as  the  equitable  owner  of  the  estate, 
his  possession,  notwithstanding,  is  by  construction  con* 
sidered  first  to  be  the  possession  of  the  mortgagee ;  and 
then  his  (the  mortgagee's)  constructive  possession,  is  by 
a  second  construction  made  to  be  the  possession  of  the 
person  entitled  to  the  equity  of  redemption.     The  cha- 
racter of  mortgagor  would  thus  be  treated  as  belonging 
at  tbe  same  time,  for  different  and  opposite  purposes,  to 
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both  the  claimants :  first,  for  the  purpose  of  taking  from 
lord  Clinton  the  benefit  of  actual  possession,  and  then 
h  transferring  it,  through  the  medium  of  the  mort- 
gagee, to  Mrs.  Darner.    Both  these  cannot  be  right ;  the 
diaracter  of  mortgagor  cannot  in  both  ways  be  applied 
to  tbe  possession.    The  argument  should  be  consistent, 
in  treadng  the  character  as  belonging  throughout  either 
1o  the  one  or  the  other  of  these  persons ;  but  it  cannot 
be  shifted,  assuming  the  character  to  be  vested  for  one 
purpose  in  Lord  Clinton^  and  for  another  in  Mrs.  Darner. 
If  the  actual  possession  of  Lord  Clinton  is  to  be  con- 
sidered independendy,   and  without  reference  to  the 
character  of  mortgagor,  it  never  can  be  treated  as  the 
pottession  either  of  the  mortgagee  or  Mrs.  Darner.     I^ 
according  to  the  argument,  it  is  to  be  qualified  by  re- 
ference to  the  character  of  mortgagor,  that  character 
cannot  at  the  same  time  be  treated  as  belonging  to 
^in.  Darner,     This  double  and  circuitous  construction 
bq[ins  with  one  principle,  and  ends  with  another  that  is 
contrary  to  it ;  tlie  first  proceeding  on  the  principle  tliat 
the  possession  of  die  moitgagor  is  the  possession  of  the 
mortgagee ;  the  second,  inverting  the  order,  considers 
the  possession  of  the  mortgagee  to  be  the  possession  of 
the  mortgagor.    Neither  of  these  constructive  references 
to  title,  for  reasons  before  given,  can  be  allowed  to  take 
place  in  a  case  of  this  nature,  where  the  question  turns 
upon  the  statute  of  limitations,  or  the  analogy  to  it; 
the  &ct  only  of  actual  possession  is  to  be  considered, 
concerning  the  adverse  character  of  which  there  is  in 
this  case  n9  doubt,  at  least  with  respect  to  Mrs.  Darner. 
It  is  said  that  the  mortgagee  is  a  trustee  for  the  rnort* 
gagor,  that  tlieir  interests  are  parts  of  one  title,  and 
together  form  one  entire  estate ;  and  that  the  admission 
of  the  tide  of  the  one  is  virtually  and  of  necessity  o^i 
xidmission  of  the  tide  of  the  other.     That  the  length  of 
time  cannot  be  s<^t  up  as  a  bar  by  the  mortgagee  against 
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his  cesttiique  trust,  Mrs.  Darner ;  and  that  the  edstou 
and  yaliditj  of  the  title  of  the  mortgagee  being  on  a 
sides  admitted,  the  benefit  of  it  must  be  given  by  H 
mortgagee  (the  trustee)  to  his  cestuique  trust,  Mi^.  Da$ne 
The  equity  of  redemption  is  admitted  to  esist,  and  mm 
therefore^  be  given  to  the  rightful,  and  not  the  torfioii 


owner* 


Hie  pondon 
that  the  mort- 
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I  will  consider  sq)arately  each  of  these  positions,  af 
first,  as  to  that  of  the  mortgagee  being  a  trustee  for  .{I 
mortgagor,  upon  which  so  much  of  the  argument 
built.  That  the  consequences  contended  for  wouM  ni 
fellow,  even  if  the  character  of  trustee  did  profksr 
belong  to  the  mortgagee,  not  being  in  actual  possessio 
I  have  already  endeavoured  to  show.  It  may  1 
proper,  however,  to  consider  how  &r,  and  in  wh 
respect,  he  is  to  be  considered  as  possessing  that  ch 
racter.  The  position  is  to  be  received  with  conside 
able  qualifications,  as  will  appear  by  examining  what 
the  true  character .  of  a  mortgagee,  and  how  he  is  co 
sidered  in  a  court  of  equity.  Lord  Mansfield,  advei 
ing  to  the  comparisons  made  in  respect  to  mor^gi 
has,  I  think,  said  there  is  nothing  so  unlike  as  a  simi] 
and  notiiing  more  apt  to  mislead.  A  mortgagor  h 
had  ascribed  to  him  a  variety  of  different  charactei 
in  which  there  existed  some  points  of  resemblanc 
when  it  was  not  very  material  to  ascertain  what  1 
powers  or  interests  were,  or  to  settle  with  any  gre 
precision  in  what  respects  the  resemblance  did,  and 
what  it  did  not  exist  But  it  would  be  productive 
much  error,  if  it  were  to  be  concluded  that  the  resei 
blance  was  complete,  in  every  point,  to  any  one  of  t 
ascribed  characters.  The  relations  of  vendor  and  pi 
chaser,  of  principal  and  bailiff,  of  landlord  and  tenai 
of  debtor  and  creditor,  trustee  and  cestuique  trust,  ha 
be^i  applied  to  the  relation  of  mortgagor  and  moi 
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gagee^  according  to  their  different  rights  and  interests, 
before  or  after  the  condition  forfeited,  before  or  after 
foreclosure,  and  according  as  tlie  possession  was  in  the 
mortgagor  or  mortgagee.     Qjuo  teneam  vultus  mutantem 
Protea  nodo  ?     The  truth  is,  it  is  a  relation  perfectiy 
anomalous  and  sxd  generis.     The  names  of  mortgagor 
and  mortgagee  most  properly  characterise  the  relation ; 
they  are,  (as  Mr.  Justice  Buller  observes,  in  Birch  v. 
Wright  (a),  characters  as  well  known,  and  their  rights, 
powers,  and  interests  as  well  settled,  as  any  in  the  law. 
It  is  only  in   a   secondary  point  of  view,  and  under 
certain  circumstances,    and   for  a  particular  purpose, 
that  the  character  of  trustee  constructively  belongs  to 
a  mortgagee.     No  trust  is  expressed  in  the  contract ; 
it  is  only  raised  by  implication,   in   subordination  to 
the  main  purposes  of  it,  and  after  that  is  fully  satis- 
fied; its  primary  character   is  not  fiduciary.     It  is  a 
contract  of  a  peculiar  nature,  by  which,  under  certain 
conditions,    the  mortgagee  becomes   the  purchaser  of 
a  security  and  pledge,   to  hold  for  his  own  use  and 
l>enefit.     He  acquires  a  distinct  and  independent  bene- 
ficial interest  in  the  estate;  he  has  always  aquaUfied 
wid  limited  right,  and  may  eventually  acquire  an  ab- 
^lute  and  permanent  one  to  take  possession,  and  he 
^s  entitled   to   enforce  his   right  by   adverse   suit    m 
^ww/wn  against   the  mortgagor;    all   which  can  never 
t<4e  place  between  trustee  and  cestuique  trust.     They 
have  always  an  identity  and  unity  of  interest,  and  are 
^€ver  opposed  in  contest  to  each  other.    The  late  Master 
**f  the  Rolls  observes,  that  in  general  a  trustee  is  not 
allowed  to  deprive  his  cestuique  trust  of  die  possession, 
hut  a  court  of  equity  never  interferes  to  prevent  the 
niortgagee  from  assuming  the  possession.     In  this  the 
^utrast  between  the  two  characters  is  strongly  marked. 
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(a)  1  T.  Rep.  S83. 
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By  not  interfering  in  this  latter  case,  a  court  of  equiVj 
does  not,  as  it  is  supposed,  in  opposition  to  its  usual 
principle,   refuse  to  afford  protection   to  a   cestuiquc 
trust  against  his  trustee ;  but  the  interference  is  refused, 
because  the  mortgagor  and  mortgagee  do  not,  in  this 
instance,  stand  in  the  relation  of  trustee  and  cestuiqu< 
trust.     The  mortgagee,  when  he  takes  the  possessioiij 
is  not  acting  as  a  trustee  for  the  mortgagor,  but  inde- 
pendently and  adversely  for  his  own  use.  and  benefit 
A  trustee  is  stopped  in  equity  from  dispossessing  his 
cestuique  trust,  because  such  dispossession  would  be  fi 
breach  of  trust.     A  mortgagee  cannot  be  stopped,  h^ 
cause  in  him  it  is  no  breach  of  trust,  but  in  strict  con- 
formity to  his  contract,  which  would  be  directly  violated 
by  any  impediment  thrown  in  the  way  of  the  exercise  ci 
this  right     Upon  the  same  principle  the  mortgagee  is 
not  prevented,   but  assisted  in  equity,   when  he  has 
recourse  to  a  proceeding,  which  is  not  only  to  obtain 
the  possession,  but  the  absolute  title  to  the  estate,  by 
foreclosure.    This  presents  no  resemblance  to  the  dKa- 
racter  of  a  trustee,  but  to  a  character  directly  opposite. 
It  is  in  this  opposite  character  that  he  accounts  for  the 
rents  when  in  possession,  and  when  he  is  not,  receives 
the  interest  of  his  mortgage  debt.    ITie  pajrment  of  that 
interest,  by  the  person  claiming  to  be  the  mortgagor, 
is  a  recognition  of  that  relation  subsisting  between  them, 
but  is  no  recognition  of  the  mortgagee's  possessing  the 
character  of  trustee,  much  less  of  his  being  a  trustee 
for  any  other  perso?v.  claiming  the  same  character  of 
mortgagor.  ' 


The  ground  on  which  a  mortgagee  is  in  any  case^ 
and  for  any  purpose,  considered  to  have  a  character 
resembling  that  of  a  trustee,  is  the  partial  and  limited 
right,  which,  in  equity,  he  is  allowed  to  have  in  the 
whole  estate  legal  and  equitable.     He  does  not  at  any 
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tiiDepossess,  like  a  trustee,  a  title  to  the  l^al  estate^ 
disloict  and  separate  from  the  beneficial  and  equitable. 
WiKDe?er  he  is  entitled  at  all  to  either,  he  is  fuUy 
eotided  to  both,  and  to  the  legal  and  equitable  remedies 
inddeot  to  both ;  but  in  equity,  his  title  is  confined  to 
a  particular  purpose.     He  has  no  right  to  either,  nor 
can  make  use  of  any  remedy  belonging   to  either, 
ibrdier  than  and  as  may  be  necessary  to  secure  tho 
npqfment  of  the  money  due  to  him.     When  that  is 
pod,  his  duty  is  to  reconvey  the  estate  to  the  person 
oitided  to  it ;  it  never  remains  in  his  hands  cloathed 
vidi  aay  fiduciary  duty.  He  is  never  entrusted  with  the 
care  of  it,  nor  under  any  o{;)ligation  to  hold  it  for  any 
one  but  himself,  nor  is  he  allowed  to  use  it  for  any 
eAer  purpose.     The  estate  is  not  committed  to  hia 
cne^  nor  has  he  the  means  of  preventing  or  being  ac* 
qoamted  with  the  changes  which  the  title  to  the  equity 
of  ledemption  may  imdergo,  either  by  the  act  of  the 
mortgagor,  without  his  privity,  or  by  operation  of  law, 
bj  descent,  forfeiture,  or  otherwise,  and  consequently, 
as  I  have  already  endeavoured  to  shew,  by  the  operation 
of  tbe  analogy,  to  the  statute  of  limitations.     When 
tbe  interest  of  the  mortgage  money  is  tendered  to  him 
trom  year  to  year  by  the  person  who,  claiming  to  have 
succeeded  the  ori^nal  mortgagor  in  the  title  to  the  equity 
of  redemption,  is,  by  the  acquiescence  of  th6  rightful 
o^ner  of  it,  allowed  to  remain  in  the  quiet  and  unin- 
teiTupted    enjoyment  of  the   estate   as   the  sole    and 
ndmitted  o\^Tier,  can  he  be  expected  to  refuse  receiving 
it  npon  any  doubts   of  his  own  respecting  the  title, 
when  it  is  apparently  abandoned  by  those  who  possess 
better  means  of  judging  of  it,  and  who  alone  are  inte- 
rested in  contesting  it  ?     If  there  is  no  fraud,  or  col- 
lusion of  any  kind,  the  fault  lies  wholly  with  those  who 
possess  the  rightful  title  to  the  equity  of  redemption. 
The  mortgagee  is  a  mere  indifferent  stakeholder.    The 
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lgSO«'      real  contest  lies  between  the  cgmpetitors  for  the  estate, 
\'    -   \'     which,  in  the  hands  of  either*  must  continue  subject  to 
Croucok-     the  mortgage  till  paid  off;  when  paid  off,  the  mortgage 
DSLBY        ^ijg  eadsi  and  then,  and  not  before,  the  implied  trust. 
Lord        to  surrender  the  estate  to  the  person  entitled  to  demand 
C&iKTQK»     j^  begins.     If  there  is  a  question  who  that  person  is, 
it  must  be  contested,  not  by  the  mortgagee,  but  by  the 
parties  concerned,  and  between  them  the  tide  must  be 
decided,  in  the  same  manner,  and  by  the  same  prin- 
ciples, though  the  form  in  which  it  may  be  contested 
may  differ,  as  it  would  have  been   had  no  mortgage 
existed.     I  agree,  that  the  Court  to  whom  the  decision 
of  the  question  is  referred,  must  direct  the  conveyance 
to  be  made  to  him  who  shews  a  title,  and  not  to  him 
who  shews  none ;  but  I  do  not  agree  that  Mrs.  JOksmer 
stands  in  the  first  of  those  predicaments,  by  showing  a 
'  title  that  once  belonged  to  her,  but  which  has  been  for- 
feited and  lost  by  the  operation  of  a  public  law,  in  con- 
sequence of  laches  and  non-claim  for  twenfy  years ; 
nor  that  Lord  Clinton  is  in  the  second,  who  shows 
quiet  and  uninterrupted  possession  and  enjoyment  dur- 
ing the  whole  of  that  period.    If  no  interest  upon  the 
mortgage  had  been  paid  by  any  one  for  the  period 
of  twenty  years,  possession  for  this  length   of  time, 
either  in  the  mortgagee,  or  Lord  Cltnio7iy  would  have 
decided  the  question  of  title  in  favour  of  that  possession. 
The  laches  and  non-claim  of  Mrs.  Darner^  must  then  > 
have  been  &tal  to  her  claim.     The  adverse  possession 
of  Lord  Clinton  must  have  prevailed ;  why  should  addi- 
tional acts  done  by  Lord  Clinton^  equally  in  derogation 
of  her  title,  and  in  assertion  of  his  own,  and  therefore . 
affording  additional  indicia  of  neglect  on  her  part,  and 
of  adverse  claim  on  his,  be  productive  of  a  contrary 
effect  ?    I  cannot  see  any  ground  for  it  in  reason  and 
principle,  and  there  is   certainly  no  authority  for  it. 
Payment  of  the  interest  operates  between  Lord  Clinton 
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d  the  mortgagee,  to  keep  alive  the  mortgage  debt. 
is  a  continued  mutual  recognition  of  his  title  as  mort- 
r,  and  that  of  the  person  to  whom  the  payment  is 
nc^^e  as  mortgagee.     But  it  has  no  effect  beyond  this, 
€>'w  with  respect  to  any  other  person,  except  as  it  tends 
exclnde  the  title  of  any  other  person  to  either  cha- 
pter.    It  is  an  acknowledgment  of  the  title  of  the 
original  mortgagor,  but  it  is  no  admission  of  any  title 
ce  derived  under  him,  other  than  that  of  the  person 
•gwT<*^f»"g  the  pajrment.     To  avoid  the  bar,  the  title  to 
equity  of  redemption,  as  to  every  other  real  estate^ 
ust  have  been  either  claimed  by  the  party  out  of  pos* 
scsaon,  or  admitted  by  the  party  in  possession  within 
the  twenty  years.     Mrs.  Damer^s  title  has  neither  been 
claimed  or  admitted  within  that  period,  and  therefore 
caimot  now  be  received. 
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Constructive  possession,  upon  the  ground  of  the  l^al 
ngkt  to  it  in  the  mortgagee  for  the  purpose  of  obtaining 
payment  of  his  debt,  even  if  in  such  a  case  it  could  be 
ttbitted,  (which  it  cannot)  could   not  reach   beyond 
the  mortgagee  himself,  and  tlie  interests  which  sepa* 
nteljr  belong  to  him,  in  which  the  dispossessed  mort- 
gagor has  no   concern.     From  this,    therefore,  Mrs. 
Damer  can  derive  no  benefit.     The  actual  possession 
I7  Ae  mortgagee  might  have  had  a  difierent  effect,  be- 
c&Ose  that  would  have  been  consistent  with  her  title,  and 
not  adverse  to  it.     And  yet  even  this,  the  actual  pos- 
sesion of  the  mortgagee  continued  for  twenty  years, 
^out  any  payment  of  interest  by  the  mortgagor,  or 
sny  thing  done  or  said  during  that  period,  to  recognize 
the  existence  of  the  mortgage,  or  to  acknowledge  it 
^  the  part  of  the  mortgagee,  would  clearly  operate 
as  a  bar  to  redemption  by  the  mortgagor.     This  has 
been  so  long  and  so  clearly  settled,  that  it  would  be  an 

useless 
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useless  waste  of  time  to  refer  to  tbe  authorities  upon  so 
well  known  9  subject* 

What  a  singular  and  irrational  inconsistency  would 
it  be  in  the  system  of  equitable  jurisprudence,  .if  the 
analogy  to  the  statute  of  limitations  should,  uuiversally, 
and  without  any  doubt  or  question,  by  a  long  train  of 
authorities,  from  an  early  period,  be  applied  to  such  a 
case,  and  yet  not  apply  in  the  present.  Many  reasons 
might  be  urged  to  prevent  the  operation  of  the  bar  in 
the  former  case,  which  do  not  exist  in  the  present. 
Possession  in  the  mortgagee  must,  at  its  commencement, 
have  been  taken,  under  the  engagement  which  equity 
always  implies,  to  account  as  a  bailiff  for  the  rents  and 
profits  with  the  mortgagor,  and  to  apply  them  to  the 
discharge  of  the  principal  and  interest  of  the  jnortgage 
debt  If  this  be  not  punctually  and  regularly  d<uie^ 
and  the  account  fairly  and  properly  kept  by  the  mort- 
gagee, it  is  a  violation  of  the  implied  engagement  under 
which  he  holds  the  possession.  The  possession  is  all 
aloDg  consistent  with  the  equitable  title  of  the  mort- 
gagor, who  may  be  disabled  by  poverty  and  distress  to 
enforce  the  account  and  redemption.  Yet  such  is  the 
prevalence  of  analogy  in  equity,  that  even  under  such 
circumstances,  the  possession  of  the  mortgagee  for 
twenty  years,  without  a  recognition  of  the  mortgage 
title,  or  any  account  kept  upon  the  footing  of  it,  be- 
comes a  subject  of  equitable  bar  to  redemption,  notwith- 
standing a  clear  title  to  redemption  in  the  one  party, 
and  on  tlie  other  side  a  continued  misapplication  of  the 
rents  and  profits  of  the  estate  committed  to  his  care, 
contrary  to  his  engagement,  and  a  continued  breach  of 
duty  from  the  beginning  to  the  end  of  the  period,  in 
omitting  to  keep  the  account  In  the  present  case  none 
of  these. circumstances  occur;  the  possession  is  taken 
adversely,  under  no  contract  express  or  implied,  by  a 
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stranger,  between  whom  and  the  person  wrongfully 
kept  out  of  possession,  there  is  no  privity  or  engage- 
ment of  any  kind,  who  is  under  no  obligation  to  render 
any  account,  whose  possession  is,  from  the  first,  incon- 
nstent  with,  dnd  therefore  adverse  to  the  title  of  the 
rigLtfiil  mortgagor.  Surely,  upon  every  principle  of 
reason  and  equity,  the  same  analogy  to  the  statute  of 
limitations  which  prevails  in  the  one  case,  mwst  a  fortiori 
prevail  in  the  other. 


1820. 

Marqub 
Cholmok- 

BELBY 

..Lord 
Clinton. 


I  have  dwelt  the  longer  upon  this  subject  in  defef- 

fencB  to  the  high  authority  by  which  the  opinion,  which 

t   have  ventured  to  controvert,   has  been   delivered. 

.Independent  of  that  deference,  I  cannot  say  that,  after 

loBg  and    attentive    consideration    and    research,    I 

entertain  the  least  doubt  upon  the  subject,  and  I  feel  it 

mcombent  on  me  so  to  declare,  in  order  that  whatever 

.  height  may  be  thought  due  to  so  humble  and  inferior 

•*^  opinion,  may  take  the  chance  of  operating  in  favour 

'  ^^  a  doctrine,  the  existence  of  which  I  conceive  to  be  of 

e  highest  importance  to  the  security  of  real  property, 

^d  to  have  been  long  and  clearly  settled  by  the  highest 

.  ^"^thorities ;  and,  in  respect  to  which,  the  safety  of  titles, 

^e  uniformity  of  the  rules  of  property,  and  the  quiet 

the  kingdom,  I  cannot  help  thinking  to  be  deeply 

^^^terested,  in  preventing  its  being  considered  as  one 

can  now  be  drawn  into  question  or  disturbed. 


It  is  upon  this  ground  alone,  and  I   am  anxious 
"^liat  it  should   be   distinctly   so  understood,    without 
^^csting  upon  any  of  the  other  points  in  tlie  cause,  I 
think  this  bill  should  be  dismissed. 

Bill  dismissed,  without  costs,  (a) 


(a)  The  decree  dismissing  the  bill  having  been  enrolled, 
the  Plaintifib  appealed  to  the  House  of  Lords.    By  the  di- 
rections 
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rectioDS  of  the  House,  the  case  was  argued  with. reference  to 
the  equitable  points  only,  on  the  supposition  that  the  con« 
struction  of  the  ultimate  limitation  in  the  deed  of  i787  was 
in  favour  of  the  Appellants.  On  the  l&h  of  June  IS21, 
judgment  was  given,  affirming  the  decree,  on  the  ground  of 
the  length  of  time  which  had  elapsed  between  the  entry  of 
the  late  Lord  Clinton  and  the  filing  of  the  bill. 

The  Lord  Chancellor,  in  moving  the  judgment  of  the 
House,  began  by  observing  on  the  consequences  whidi 
would  result  from  the  doctrine,  that  the  equitable 
could  not  be  barred  so  long  as  the  legal  estate,  in  the 
subsisted,  as  applied  to  attendant  terms.  The  connection 
between  the  legal  estate  in  the  term,  and  the  equities  of  die 
persons  entitled  to  the  inheritance,  he  considered  bjr  no 
means  indissoluble;  and  instanced  the  case  of  a  second 
mortgagee,  without  notice  of  the  incumbrance  of  the  firgt, 
getting  in  an  outstanding  term,  by  which  he  shifts  to  Mb- 
self  the  equity  that  was  previously  in  the  first.  Widi  re* 
spect  to  the  deed  of  confirmation,  he  thought  that  it  might 
be  produced  as  matter  of  defence,  without  filing  a  bill 
to  reduce  its  effect,  if  the  Court  could  clearly  see  that 
it  went  beyond  what  was  intended ;  but,  under  all  the  cir- 
cumstances, he  doubted  whether  a  court  of  equity  ought 
to  interfere  against  it;  certainly  it  ought  not,  as  againtt 
Sir  £.  Palk,  without  further  enquiry ;  it  was  impossible  to 
assume  that  he  had  no  knowledge  of  the  deed  of  confirm- 
ation, merely  because  it  was  not  recited  in  his  mortgage. 
On  the  point  of  the  length  of  time,  his  Lordship  adverted  to 
the  general  principles  adopted  by  courts  of  equity  on  that 
subject,  and  observed  on  the  vast  difference  between  trusts, 
some  being  express,  some  implied ;  some  relations  formed 
between  individuals  in  the  matters  in  which  they  deal  with 
each  other,  and  in  which  it  could  hardly  be  said  that  one 
was  trustee  and  the  other  cestuique  trust,  and  yet  it  could 
not  well  be  denied  that  for  some  purposes  they  were  so.  Of 
this  kind  he  took  the  relation  between  mortgagor  and  mott- 
gagee  to  be.  In  the  case  of  a  strict  trustee,  it  was  his  duty 
to  take  care  of  the  interest  of  his  cestuique  trust,  and  he  was 
not  permitted  to  do  any  thing  adverse  to  it ;  a  tenant  also 
had  a  duty  to  preserve  the  interests  of  his  landlord,  and 
many  acts  therefore  of  a  trustee  and  a  tenant,  which,  if  done 
by  a  stranger,  would  be  acts  of  adverse  possession,  would 
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Slot  be  «o  in  them)  from  its  beixig  their  duty  to  abstain  froni        1S20. 

them.    But  the  case  of  a  mortgagee  was  different,  he  being      ^  "v  •' 

^t  lAerty  to  hold  possession;  and  not  becoming  strictly  a     ChmSom- 

^ruatee  till  the  money  was  tendered  to  him,  and  having  a        pelet 

eighty  if  he  continued  in  possession  for  twenty  years  without  ^' 

acrknowledging  the  mortgage,  to  turn  round  on  the  mort-      Cu^ixov 

..gagor  and  say  that  the  estate  was  his  own.    His  Lordship 

^oukl  Aot  agree  to,  and  had  never  heard  of  such  a  rule,  an 

^htt  adverse  possession,  however  long,  would  not  avail  against 

unequitable  estate;  he  meant,  where  there  was  no  duty, 

^hich  the  pers<m  who  has  it  has  undertaken  to  discharge  for 

Jnim  against  whom  he  pleads  adverse  possession.    The  poft- 

amon  of  Lord  Clinton  was  adverse ;  it  had  been  said  thai; 

it  was  taken  by  consent,  founded  on  mistake ;  but  that  did 

iU)t  make  the  possession  the  less  adverse,  because  Lord 

Ginion  took  and  kept  it  for  himself,  where  he  owed,  as  it 

appeared  to  him,  no  duty  to  Lord  Orford,    He  concluded  Adverse  pos- 

ty  stating  his  opinion  to  be,   that  adverse  possession  of  *®^}o°  ^l  *** 
•^•.       i.j'i»  .  equity  of  re- 

an  equity  of  redemption  for  twenty  years  was  a  bar  to  demptionfor 

Mother  person  claiming  the  same  equity  of  redemption,  20  years  is  a 

Ai^d  worked  the  same  effect  as  disseisin,  abatement,  or  in-  ^^^ 

^I'U.sion,  with  respect  to  legal  estates  ;  and  that  for  the  quiet 

^^cl  peace  of  titles  and  the  world,  it  ought  to  have  the  same 

Xord  Redesdale  was  clearly  of  opinion  that  the  Plaintifib 
^^re  barred  by  the  effect  of  the  statute  of  limitations,  and 
^H«t  dtebill  should  therefore  be  dismissed.     He  wished  it  to 
^^^  understood,  that  his  decision  rested  principally  on  that 
S^und ;  but  he  was  also  of  opinion  that  the  deed  o£  confirm- 
ation had  such  an  effect  on  the  property,  that  it  would  be 
^^gainst  conscience  now  to  interfere.     He  further  observed, 
tiiat,  upon  this  bill,  no  decree  could  be  made,  because  tlie 
co-plaintiffs  claimed  in  opposite  interests ;  and  that  it  was  a 
Bvfficient  objection,  that  their  rights  might  be  litigated  on 
tiro  distinct  bills,  in  which  the  Court  must  decree  that  one 
of  them  had  no  title.    The  difficulty  was  sought  to  be  got  rid 
of  by  the  agreement  between  them;    but  the  agreement 
being  made  by  persons  out  of  possession,  and  who  therefore, 
though  they  might  release  to  the  person  who  was  in  possession, 
^could  not  dei^  witli  others,  was  contrary  to  law,  and  if  it  ex- 
isted rendered  the  parties  liable  to  considerable  penalties. 
His  Lordship,  in  the  course  of  his  address,  remarked,  that 

it 
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1820.       it  had  been  argued  that  the  Marquis  Cholmondeley  mighty 

^  ■  '  V  ■»■  ^      at  law,  have  had  a  writ  of  right ;  that  was  a  writ  to  whidi 

Marquis       particular  privileges  were  allowed,  but  courts  of  equity  had 

OELEY        never  regarded  that  writ,  or  writs  of  formedon,  or  others  of 

V.  the  same  nature ;  they  had  always  considered  the  provision 

Lord         1^  ^Yie  statute  of  James,  which  applied  to  rights  and  titles  of 

entry,  and  in  which  the  period  of  limitation  was  20  years, 

as  that  by  which  they  were  bound,  and  it  was  that  upon 

No  relief  in      which  they  had    constantly  acted.     He  considered  thai 

equity,  after      ^^  s^tute  was  a  positive  law  which  ought  to  bind  courts 

in  cases  ana-     of  equity,  and  that  the  legislature  must  have  supposed  that 

logons  to  they  would  regulate  their  proceedings  by  it.    His  Lord* 

whi^a^writ  *^^P»  ^  ^^^^  ^  *^®  Xorrf  Chancellory  questioned  the  ae- 
of  right  would  curacy  of  the  report  in  Atkins  of  the  case  of  Hopkins  % 
lie  at  law.         Hopkins,  (a) 


APPENDIX,  No.  I. 

FAREWELL  v.  COKER- 
(2  Mer.  354.    Reg.  Lib.  A.  1725.  fo.  471.  A.  1726.  fo.  197.) 

Robert  Coker^  the  brother  of  the  Appellant  was  seized  in 
fee  simple  of  an  estate  at  Mappowdery  subject  to  a  charge  oi 
debts  and  portions.  He  wajs  also  seized  in  tail  of  the  estates 
in  question  in  this  cause,  situated  at  Fromcy  Dorchestery  and 
Fordingtony  the  reversion  of  which  had  passed  to  the  ap- 
pellant under  a  general  residuary  clause  in  her  father's  will ; 
but  it  was  alledged  by  her  that  she  was  ignorant  of  this  right, 
it  being  supposed  by  all  parties  that  the  estates  were  subject 
to  some  old  entail,  by  virtue  of  which  they  would,  on  the 
death  of  Robert  Coker  without  issue,  descend  to  2%omai 
Coker  his  uncle,  as  the  heir  male  of  the  family. 


(a)  The  points  in  which  that  report  differs  from  the  judgment 
delivered  by  Lord  Hardmcke,  as  far  as  respects  the  passage  cited  by 
Sir  Wiiliam  Oranty  will  be  seen  by  a  reference  to  the  note  in  page  18. 
supra. 

The 
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The  appellant  was  entitled  to  a  portion  of  lOOOf.,  and  to 
her  share  of  the  portion  of  a  deceased  sister ;  she  had 
a  demand  against  her  brother  in  respect  of  the  personal 
of  the  father,  of  whom  she  was  the  surviving  execu- 
and  residuaiy  legatee.    On  a  settlement  of  accounts  in 
1722y  the  whole  sum  due  to  her  was  ascertained  to 
2134/. ;  2000/.,  part  of  which,  her  brother  secured  to  her 
g  mortgage  on  the  Mappotoder  estate ;  for  the  remainder 
gave  his  promissory  note,  and  also  executed  to  her 
deed  of  indemnity  against  the  father's  debts,  in  con- 
ion  of  which  the  release  in  question  was  made.    It 
m    not  easy  to   collect   the    terms   of  this    instrument; 
€kie  statement  in  2  Mer.  S54.  is  the  SBV^e  as  that  in  the 
^^opondent's  case,  and  in  their  cross  bill  (a) ;  but  in  their 
u>wer(6)  it  is  set  out  at  greater  length,  and  in  different 
boguage.    The  appellants  do  not  set  it  out,  but  their  case 
Merti  that  none  of  the  parties,  not  even  the  attorney  who 
prepired  it,  knew  that  the  sister  was  entitled  to  this  reversion ; 
isd  as  evidence  of  this  it  states  that  the  lands  in  question 
weie  not  included  in  it,  except  by  the  general  words  **  or 
Aaiere  in  the  county  of  Dorset,"  while  other  property  of 
lea  importance  was  particularized  by  name. 

The  appellant  did  not  (as  was  alleged)  discover  her  right 
to  die  reversion,  till  after  the  deatli  of  Robert  Coker  the 
bretheri  who  left  no  issue.    The  bill  was  then  filed  to  be  re- 
liered  against  the  release  and  the  settled  accounts,  relying 
cUefly  on  charges  of  fraud  and  imposition  alleged  to  have 
heen  practised  on  the  appellant  by  her  brother,  and  his 
itteraey,  who  was  made  a  party.    The  bill  also  sought  to 
iet  ande  the  brother's  will,  a^  obtained  by  fraud.    But  it 
teems  that  the  proof  of  fraud  failed,  and  the  decree  de- 
clared that  there  was  no  reason  to  impeach  the  account ; 
and  as  to  the  relief  sought  against  the  release,  his  Lordship 
did  not  think  fit  to  set  aside  the  same  ;  but  it  appearing  that 
tbe  interest  claimed  by  the  plaintiffs  in  the  said  manor,  S^c. 
not  intended  by  the  said  plaintiffs  to  be  included  therein. 
Lordship  ordered  that  if  they  should  bring  an  action  at 
law  to  try  their  title  at  law,  the  release  should  not  be  made 
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Vol.  IL  O  use 


I9i 


CASES  IN  C|I4^Q|;BT. 


ISSQ, 

Marquis 
Cholhov** 

V, 

Lord 


me  of;  and  that  the  bill,  as  to  that  part,  wa3  to  be  retained 
till  their  right  should  be  tried  at  law.  (a)  On  the  re-hearing, 
the  issues  mentioned  in  2  Mer.  354>.  were  directed  (&),  and 
the  decree  was  affirmed  by  the  House  of  Lords  in  March 
1727*  The  issues  were  ultimately  decided  in  favour  of  the 
appellants  (c),  and  the  bill  was  then  ordered  to  be  retained 
for  a  year,  in  which  time  the  appellants  were  to  proceed  At 
lawi  luid  the  release  was  not  to  be  set  up.  (d) 
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ELIZABETH  CASBURNE  and  MARY  CASBURNE, 

PlaihtivfA 
ALEXANDER  INGLIS  and  ELIZABETH  SCARFB, 

DfiFEl!rDANT5«(e) 

The  Lord  Chakcillob. 

The  general  question  in  this  case  is,  whether  the  husbaod 
can  be  tenant  by  the  curtesy  of  an  equity  of  redemption  on 
a^  mortgage  in  fee.  This  depends  upon  two  considerations ; 
First)  what  kind  of  interest  an  equity  of  redemption  is  in  the 
eye  of  the  Court ;  Secondly,  what  is  requisite  to  entitle  a 
husband  to  be  tenant  by  the  curtesy  of  an  equitable  interest 
in  land,  where  the  wife  had  not  the  legal  estate. 

First,  as  to  the  nature  of  the  interest,  —  An  equity  of  re- 
demption is  considered  as  an  estate  in  the  land ;  it  will  de- 
scend, may  be  granted,  devised,  entailed,  and  that  equitable 
estate  may  be  barred  by  a  common  recovery.  This  proyet 
that  it  is  not  considered  as  a  mere  right,  but  as  such  an 


f^^ 


■p^ 


■^ 


(a)  Reg,  Lib.  A.  1725.  fo.  471.        (b)  Reg,  Lib.  A,  17«6.  (6. 197. 

(c)  8  P,  W.  565,     1  iSawm.  390.  B. 

(d)  Reg*  Lib,  A.  1789.  fo.  iS2. 

(e)  1  Atk,  CO  J.  Tlie  editors  are  enabled,  by  the  kindness  of  Mr. 
Pepys,  to  insert  a  copy  of  Lord  Hardwicke's  MS.  note  of  his  judg- 
ment in  this  case. 
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e«ute  whereof,  in  the  consideration  of  this  Court,  there  majr 
b^ateisin,  for  without  such  seisin, a  devise  could  not  be 
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The  person  having  the  equity  of  redemption  is  considered 

owner  of  the  land,  and  the  mortgagee  as  entitled  onlj 

retain  it  as  a  security  or  a  pledge  for  a  debt.    For  this 

a  mortgage,  though  in  fee,  is  considered  in  this  court 

personal  assets,  and  shall  go  to  the  executor,  notwith* 

^'ftjoding  that  the  legal  estate  vests  in  the  heir  in  point  of 

Ifli.v.    The  husband  of  a./^mr  mortgagee  shall  not  be  tenani 

^^J  the  curtesy  of  the  mortgage,  unless  the  mortgage  be 

^^csredosed,  by  which  it  ceases  to  be  a  pledge*    It  shall  not 

by  a  devise  of  all  his  lands,  tenements,  and  heredita* 

Its,    This  was  unanimously  resolved  by  Lord  Cowper^ 

by  Lord  C.J.  Trevor  and  Mr.  J,  Tracy ,  in  the  case 

^^^Zittoit  v.  FaUdand.  (a)     TheNvords  are»  '*  It  was  unani- 

soEmoudy  agreed,  first,  that  mortgages  in  fee»  although  forfeiled 

^licn  the  will  was  made,  did  not  pass  by  the  general  words ; 

though  he  afterwards  foreclosed  those  mortgages,  or  ob« 

a  release  of  the  equity  of  redemption,  they  should  not 

by  a  will,  but  go  to  the  heirs  at  law ;  this  shews  that  (bo 

of  the  equity  of  redemption,  or  foreclosure,  js  oono 

•Ucred  in  equity  as  a  new  purchase  or  acquisition  of  the  real 

^stils  ifi  the  hmd.'* 

Ot  the  like  reason,  in  the  case  of  Suruet  ¥•  Kym^^on  (i)» 

iBflngage  in  fee  of  the  wife  was  held  to  be  only  a  ohose  in 

tctioQ;  DOW  if  this  be  the  nature  of  the  mortgagee's  interest 

io  the  eye  of  this  court,  it  will  follow  necessarily  from  hence 

thit  die  nature  of  the  interest  of  the  person  who  has  the 

equity  of  redemption  must,  in  the  eye  of  thi#  Court,  be  a 

red  eitate ;  for  otherwise  the  ownership  of  the  land,  the  real 

praperQr  in  equity,  will  be  sunk  and  vested  no  where,  which 

11  not  to  be  admitted,  and  therefore  if  it  be  not  in  the  mort* 

giffee,  it  must  remain  in  the  mortgagor.    This  will  be  further 

proved  by  considering  the  common  case  of  a  mortgage  in 

fee  made  after  a  devise  of  the  land.    It  is,  in  law,  a  total 

revocation  of  the  devise ;  but,  in  the  consideration  of  equity, 

it  IB  only  a  revocation  pro  tantoi  it  amounts  to  the  same  as 

letting  in  a  charge  upon  it..  The  true  ground  of  this  isi  that 
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the  ownership  of  the  land  doth,  in  equity,  remain  in  the  mort* 
gagor,  and  therefore  it  shall  pass  by  his  devise  though  made 
precedent  to  the  mortgage. 

It  has  been  objected,  on  the  part  of  the  plaintiffs,  that  an 
equity  of  redemption  is  only  a  right  of  action  in  equity,  to 
be  recovered  on  certain  terms,  but  what  I  have  already  said 
proves  this  not  to  be  well  founded ;  it  is  no  otherwise  a  right 
of  action  in  equity  than  any  interest  is  which  a  roan  cannot 
come  at  but  by  suing  a  subpoena,  as  the  law  books  term  it ; 
and  that  is  the  case  of  every  mere  trust  of  land,  which  is  ad- 
mitted to  be  considered  always  as  a  real  estate  by  this  Court 
To  say  this  is  a  mere  right  of  action  in  equity,  will  be  to  ftll 
under  the  difficulty  which  I  just  now  took  notice  of,  that  then 
the  estate  in  the  land  will  be  in  nobody ;  for  it  has  been  de- 
termined in  this  court,  that  the  mortgage  is  only  in  natare  of 
a  chose  in  action,  and  the  objection  which  I  am  now  conaider* 
ing  aflirms  the  equity  of  redemption  to  be  a  chose  in  actioo 
also.  It  has  also  been  objected  that  a  mortgagee  is  not  si 
bare  trustee  for  the  mortgagor.  It  is  true  that  a  mortgagee 
is  not  barely  a  trustee ;  but  it  is  sufficient  for  this  purpoM 
that  he  is  in  fact  a  trustee.  He  is  owner  of  the  charge  oi 
incumbrance  upon  the  mortgaged  premises,  and  is  entitled, 
in  his  own  right,  to  hold  the  same  as  a  pledge  for  his  debt ; 
but  as  to  the  inheritance  descendible,  the  real  estate  in  the 
land,'  he  is  a  trustee  for  the  mortgagor  till  the  equity  of  re- 
demption is  foreclosed,  either  by  decree  or  by  such  a  length 
of  time  as  courts  of  equity  allow  to  bar  a  redemption. 

The  next  consideration  is,  what  is  requisite  to  entitle  the 
husband  to  be  tenant  by  the  curtesy  of  an  equitable  estate 
in  land,  where  the  wife  had  not  the  legal  estate  during  the 
coverture.  At  common  law,  four  things  are  necessary-  id 
make  a  tenancy  by  the  curtesy :  —  Marriage ;  the  having 
issue,  which,  by  possibility,  may  inherit  the  land  ;  death  oi 
the  wife ;  seisin  of  the  wife  in  fact,  during  the  coverture.  So 
it  is  laid  down  in  Co,  Liit.  30.  a.  It  is  admitted  that  the 
three  first  of  these  requisites  concur  in  the  present  case ;  bat 
the  objection  relied  upon  is,  that  there  was  no  actual  seisin 
of  the  wife  during  the  coverture,  which,  as  it  has  been  con-* 
tended,  is  necessary,  as  well  in  the  case  of  an  equitable  estate 
as  of  a  legal  one.  That  no  actual  seisin  of  the  freehold  was 
in  the  wife  must  be  admitted,  nay,  it  must  be  admitted  that 
she  had  no  seisin  whatsoever  of  the  legal  estate,  either  in  fact 

or 
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.  or  in  law.  But  that  is  beside  the  question,  for  it  proceeds 
upon  a  supposition  that  there  can  be  no  such  thing  as  a 
tenancy  by  the  curtesy  of  an  equitable  estate.  This  argu- 
ment, therefore,  proves  too  much,  and  will  contradict  and 
overthrow  many  cases  which  have  been  determined  and 
settled,  for  which  reason  it  is  not  to  be  admitted. 

The  true  question  upon  this  point  is,  whether  there  was 
Buch  a  seisin,  or  possession  in  the  wife,  of  the  equitable  estate 
in  the  land,  as,  in  the  consideration  of  this  Court,  is  equiva- 
lent to  an  actual  seisin  of  the  freehold  at  the  common  law ; 
uid,  upon  the  best  consideration  which  I  have  been  able  to 
giTe  this  case,  attended  with  the  greatest  deference  for  the 
decree  already  pronounced,  I  am  of  opinion  that  there  was 
such  a  seisin. 

Sy  the  reasoning  which  I  have  already  offered  under  the 
vftt  head,  I  think  I  have  shown  that  an  equity  of  redemption, 
upon  a  mortgage  in  fee,  unforeclosed,  is  the  ownership 
the  land,  or  the  real  estate  in  equity ;  then  there  must  be 
'^^c^h  a  thing  as  a  seisin  of  it  in  the  notion  of  equity,  and 
^*^l^t  other  seisin  could  there  be  besides  that  which  the  de- 
'Gxsclant  InglU  and  his  wife  had  in  this  case. 

The  mortgage  was  made  but  in  the  year  1728.  {a)  In  1729 
^  9ine  Casburne  married  the  defendant  InglU,  In  1781  she 
^^^d,  leaving  issue  a  son,  inheritable;  and  as  there  was  no 
ireclosure,  so  the  wife,  all  along,  continued  in  possession 
the  estate,  and  though  that  possession  was,  at  law,  but  as 
at  will  to  the  mortgagee,  yet,  in  equity,  it  was,  as 
of  the  estate,  subject  to  the  pecuniary  charge  or  in- 
^^^-*aibnmce  ;  so  that  here  was  an  equity  of  redemption, 
clothed  with  an  actual  possession  and  receipt  of  the  profits, 
liich  had  never  been  interrupted.  From  hence  it  follows 
at  there  cannot  be  a  higher  instance  of  ap  actual  seisin  of 
^Ti  equitable  estate.  The  question  tlien  will  be  reduced  to 
^■^is,  whether  there  can  be  a  tenancy  by  the  curtesy  of  an 
Equitable  estate  of  the  wife  ?  but  that  has  been  so  ollen  de- 

(a)  This  fact  is  stated  in  the  pleadings ;  from  which  it  also  ap- 
P^vs  that  Anne  Casburne  denveJ  the  estate  in  question  under  a 
^^^ttlemeot  made  by  her  father,  and  not  under  bis  will,  as  mentioned 
io  the  report  in  Atkins,  (vol.  1.  go;:.)  But  the  mortgage  to  the  de- 
fe&daot  Scarfe  was  made  by  Anne  Casburne  after  the/atber's  death, 
^  stated  in  that  report,  and  she  was  then  entitled  to  the  estate  in 
fo  rinple  in  possession. 
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termined,  that  I  take  it  to  be  the  Settled  law  of  this  court: 
it  18  founded  on  the  maxim  that  equity  follows  the  law,  whidi 
18  a  safe  as  well  as  a  fixed  principle,  because  it  makes  a  sub- 
stantial rule  of  property  certain  and  uniform,  let  the  fom 
or  mode  of  that  property  be  what  it  will.  In  the  case  o! 
Lady  Williams  v.  Sir  Botocher  Wray  (a),  it  was  taken  m 
settled ;  and  two  cases  are  there  cited,  wherein  it  was  de 
termined  that  the  husband  should  be  tenant  by  the  curteq 
of  a  trust  estate,  (b)  This  is  so  clear  and  known,  that  i 
was  admitted  by  the  counsel  for  the  plaintiff;  and  yet  thf 
case  of  a  trust  estate,  subject  to  debts,  difiers  very  littk 
from  a  mortgage  in  fee ;  nay,  if  the  trustees  are  in  posact 
sion,  it  seems  to  me  much  stronger  against  the  claims  of  the 
husband  than  the  present  case.  The  case  of  Svoeekgipk 
V.  Bindon(c)  went  a  great  deal  further.  In  that  case  Mrs. 
Bindon  gave  a  sum  of  money  to  be  laid  out  by  her  ex- 
ecutors in  the  purchase  of  lands,  to  be  settled  on  Mary^  her 
daughter  in  tail»  with  remainder  over.  The  mother  died ; 
Mary%  the  daughter,  married  the  plaintiff  Stveetapplef  and 
had  issue  by  him.  The  issue  died,  and  Mary  the  wife  died. 
The  surviTing  husband  brought  this  bill,  to  have  the  maae^ 
laid  out  in  lands,  and  settled  on  him  for  life,  as  tenant  by 
the  curtesy. 

On  the  hearing  of  the  cause,  my  Lord  Cotoper  adjudged 
that  the  husband  was  entitled  to  be  tenant  by  the  curte^, 
and  decreed  the  money  to  be  laid  out  in  land,  and  the  landt 
when  purchased,  to  be  settled  on  the  husband  for  life  ac* 
cordingly.  In  the  present  case,  the  principal  objection^  re- 
lied upon  were  two:  First,  that  there  was  a  laches  in  the 
husband,  for  that  he  might  have  paid  off  the  mortgage  money, 
or  brought  his  bill  to  redeem,  and  thereby  have  gained  the 
legal  estate,  and  that  it  was  his  neglect  not  to  do  it. 

Secondly,  —  That  it  has  been  determined  that  a  wife  shall 
not  be  endowed  of  an  equity  of  redemption ;  and  the  rule 
ought  to  be  equal  between  husband  and  wife. 

As  to  the  first,  it  was  compared  to  the  laches  which  the 
law  imputes  to  a  husband  in  not  making  an  entry.  One 
answer  to  this  objection  is,  that  the  comparison  will  not 
hold ;  for  it  is  by  no  means  to  be  presumed  to  be  so  easy  ti> 
pay  off  the  mortgage  money  as  to  make  an  entry. 


(a)  2  Fern.  S80. 

(b)  BalTs  case,  and  the  case  of  Wort/Htigt(m  and  FfeMer. 
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mortgagee  it,  by  the  rules  of  this  court,  entitled  to 
nths'  notice  before  he  is  obliged  to  take  the  mortgage 
•  If  a  bill  is  to  be  brought,  a  much  greater  delay  and 
ifficulties  will  occur. 

the  clear  answer  to  this  objection  is,  that  it  equally 
1  the  case  of  a  trust  estate,  or  of  a  sum  of  money  to 
out  in  the  purchase  of  lands.  If  it  had  been  a  mere 
itate,  the  husband  might,  with  more  ease,  have  ob* 
I  decree  for  a  conveyance,  than,  in  the  case  of  a  mort- 
br  a  redemption ;  and  in  the  case  of  Svoeetappie  t« 
^  the  husband  might  undoubtedly  have  brought  his 
lAve  the  money  laid  out  in  a  purchase  of  land.  But 
I  not  allowed  to  be  a  sufficient  objection  in  either  of 
ties.  This  objection,  however,  was  endeavoured  to 
iglheneU  in  the  case  now  in  judgment,  by  alledging 
I  husband  might  be  encouraged  to  suffer  the  interest 
m  upon  the  mortgage,  without  redeeming,  so  as  to 
I  eitate.  I  own  I  do  not  quite  take  the  force  of  that 
Ig ;  if  it  means  the  interest  accruing  due,  during  the 
he  wife,  I  apprehend  that  is  not  to  be  regarded,  for 
ibantf  and  wife  being  owners  of  the  estate,  may  do 
ey  will  with  their  own ;  the  heir  of  the  wife  is  in  her- 
]  baa  no  right  to  object  that  his  ancestor  has  lefl  too 
burden  of  interest  upon  him.  If  it  means  the  interest 
'  after  the  wife's  death,  and  during  the  subsistence 
tenancy  by  the  curtesy,  the  heir  will  have  the  same 

in  this  court  against  the  tenant  by  curtesy  as  against 
tr.tenant  for  life,  to  compel  him  to  keep  down  the 

ddly,  as  to  the  otlier  objection,  that  it  has  been  de- 
d  that  a  wife  shall  not  be  endowed  of  an  equity  of 
don  of  a  mortgage  in  fee,  and  that  the  rule  ought  to 
il :  this  proves  abundantly  too  much ;  for  it  has  been 
ermined  that  a  wife  shall  not  be  endowed  of  a  mere 
tate,  of  which  it  is  admitted  that  the  husband  shall  be 
by  the  curtesy.  This  shews  that  the  argument 
irom  the  case  of  dower  to  the  case  of  tenancy  by  the 
of  an  equitable  estate,  entirely  fails  upon  tlie  precc- 
i  this  court.  How  it  came  to  be  bo  settled  at  first  is  of 
It  consideration,  and  perhaps  it  may  be  hard  to  find 
•und  reason  for  it,  but  it  is  safest  to  follow  and  adhere 
rhich  has  been  settled  and  establbhed. 
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When  any  dissatisfaction  has  been  expressed  concernbg 
any  of  the  detenninations,  it  has  generally  been  at  the  de« 
nying  of  dower  to  the  wife,  not  at  the  allowing  an  estate  by 
the  curtesy  to  the  husband ;  and  if  any  alteration  was  to  be 
introduced,  the  nearest  way,  in  my  humble  apprehension*  to 
attain  the  mere  right,  would  be  to  allow  the  wife  to  have 
dower  of  a  trust  estate,  not  to  disallow  the  tenancy  bj  Ibe 
curtesy  of  the  husband.  But,  as  things  now  stand,  I  take 
the  ground  of  those  cases,  wherein  the  wife  has  been  reAiaed 
the  aid  of  this  court  to  have  dower  of  an  equity  of  redemptioii 
of  a  mortgage  in  fee,  to  have  been,  that  she  could  not  have 
it  of  a  trust  estate,  which  was  still  building  on  the 
principles ;  and  if  that  were  so,  the  consequence,  in  the 
of  tenant  by  the  curtesy,  holds  just  the  contrary  way,  Ar 
the  husband  is  aUowed  to  be  tenant  by  the  curtesy  of  a 
mere  trust  estate,  nay,  of  money  to  be  laid  out  in  land ;  and 
therefore,  by  parity  of  reason,  by  analogy  to  that  case,  lie 
ought  to  be  so  of  an  equity  of  redemption,  especially  when 
the  wife  continued  in  possession  all  her  lifetime.  As  to  the 
case  of  Penville  t.  Luscombe^  which  was  mentioned  to  have 
been  heard  at  the  Rolls  on  the  4th  February  17^,  it  was.  a 
pauper  cause ;  and  one  question  thefe  was,  whether  there 
might  be  a  possemo  Jratris  of  an  equity  of  redemptioiu  I 
have  read  over  the  decretal  order  in  the  Register's  bookt  and 
it  concludes  that  his  Honor  declared  he  would  take  time  to 
consider  of  that  point  before  he  delivered  his  opinion,  and  I 
cannot  find  that  it  was  determined,  or  ever  came  on  again. 

In  the  argument  of  the  cause  on  the  part  of  the  plaintil^ 
this  case  was  put :  —  Suppose  2Ljcme  sole  conveyed  land  to 
«/.  S.  in  fee,  subject  to  a  condition  of  re-entry,  on  payment  of. 
a  sum  of  money  by  her  or  her  heirs  at  a  certain  day,  then 
marries,  has  issue,  and  dies  before  the  day,  and  after  her 
death,  her  heir  pays  the  money  at  the  day,  and  enters,  shaD 
the  husband  be  tenant  by  the. curtesy  ? 

If  this  case  was  meant  of  a  mortgage,  subject  to  a  con- 
dition of  redemption,  then  the  case  is  the  fame  with  the 
present,  and  will  fall  under  the  same  determination ;  but  if  k 
was  intended  of  a  purchase,  subject  to  a  bare  condition  of 
re-entry  at  law,  most  clearly  he  will  not ;  for  in  that  case  the 
wite,  after  her  conveyance,  and  before  the  re-entry,  had 
neither  a  seisin  nor  estate  in  the  land,  she  had  neither  jas  m 
re  not  jui  ad  rem^  end  it  would  be  to  make  the  hosband 
tenant  l^y  the coitesy  of  amere  right,  acooditiooy  apowcr 
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rerocation  or  possibility ;  that  cannot  be.    This  latter  case, 
however,  has  no  kind  of  resemblance  to  that  now  in  judg- 
ent*     For  these  reasons  1  am  of  opinion,  that  the  defend^ 
t  Ing^U  is  entitled  to  be  tenant  by  the  curtesy  of  the 
ortgaged  premises,  and  therefore  tliat  this  part  of  the  de- 
ought  to  be  reversed. 
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-^ULYAN  PENVILL, 
Samuel  LUSCOMBE  and  others. 


Plaintfff; 
Defendants, 


lAfoidfy,  72-  122.,  cited  \  Atk.m^.    Reg.  Lib.  B.  1728, 

fo.232.) 

George  Luicombe^  by  his  first  wife,  who  died  in  1684,  had  A.  having  a 
^He  SOD,  Samuel^  and  one  daughter,  the  plaintiff;   by  his  ^""IP^ 
•^cond  wife  he  had  one  son,  George ;   he  married  his  third  oncventer 
^'^Ab  in  1690,  and  by  her  had  two  sons,  Philip  and  Johti^  and  and  a  son  iy 
one  daughter,  Elizabeth.     On  the  occasion  of  his  third  mar-  another,  con- 
^*^S^  he  entered  into  a  bond,  with  his  brother  Samuel  Lut*  js;hu  surety 
^^^tmbe  as  his  surety,  for  payment  of  SOO/.  to  his  wife,  in  the  inabond.atan 
«veiit  of  her  surviving  him.     At  the  same  time  he  gave  to  |j;dcmnhy,and 
'^  brother  another  bond,  to  indemnify  him  against  that  in  ^^  bond^  and 
which  he  had  joined ;  and  afterwards,  on  the  3d  Juli/  1696,  mortgages  the 
••  a  further  security,  he,  by  lease  and  release,  conveyed  the    ijf**        ® 
P>^mises  in  question,  called  Kilbury  Parks  and  Meadow^  to  ^es.    The 
<^^  brother  in  fee,  with  a  proviso  for  a  rc^conveyance  in  case  mortgagee 
^c  the  said  George  Luscombcf  his  heirs,  executors,  or  ad-  ^*^°«  *>^ 
^nistrators,  should  deliver,  or  cause  to  be  delivered,  to  the  without  ac- 
'^d  Samuel  Luscombe  the  bond  wherein  the  said  Samuel  count  or  ac- 
Wat  bound  for  the  said  George^  cancelled,  or  ready  so     ^^^^^^^ 
^  be,  on  or  before  the  29th  of  September  then  next;  and,  there  was  no' 
^n  the  mean  time,  keep  indemnified  the  said  Samuel  from  all  poueaio  /r«- 
dennndfl  by  reason  of  the  said  engagement.     By  his  will,  ''^  of  the 
^  dated  the  Sd  July  1696,  (which  it  seems  did  not  affect  demotion. 
^  real  estate)  he  gave  to  his  eldest  son,  Samuel^  40^.,  part      Plea  by  ad« 

tf  low.  owing  to  him  from  his  brother  Samuel,  and  Uie  re-  """i^^tor 

^  .  durante  nuno* 

ritnte  to  bill 

^leeooot,  of  a  suit  by  the  executor  for  the  same  nurpose  in  the  Ecclesiastical 

Courts  and  sentence,  allowed  as  a  stated  account,  wiui  liberty  to  except  as  to  sub- 

K^mit  receipts,  and  an  issue  directed  as  to  the  payment  of  a  particular  sum. 
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1820.  malning  601.  he  gave  to'  the  plaintifF.  He  made  his  k 
Samuel  and  George,  his  executors  and  joint  residuary  le 
tees ;  and  Paul  Luscombe,  his  brother  Samuel,  Jervis  Vet 
(who  did  not  act),  and  Nicholas  Abbott,  his  trustees.  Ai 
his  death,  his  sons  being  infants,  the  three  trustees,  Paid  i 
Samuel  Luscombe,  and  Nicholas  Abbott,  proved  the  n 
and  administration  durante  minore  cetate  was  granted 
Append.  them ;  but  Samuel  Luscombe  chiefly  acted,  and  collected  i 
testator's  personal  estate. 

On  George  Luscombe*8  deatli,  his  wife  having  survr 
him,  the  jointure  bond  became  in  force,  which  Samuel  L 
combe  as  surety,  paid ;  he  also  possessed  himself  of  Kilk 
Parks  and  Meadow,  and  mortgaged  them  to  one  S.  Hili 
150/.,  which  he  applied  towards  the  discharge  of  the  bo. 
the  testator's  property  being,  as  he  stated,  not  sufficient 
payment  of  hitf^ebts  and  legacies.  The  150/.  being  all 
wards  called  in  by  the  executrix  of  S.  Hill,  was  paid 
Abraham,  the  son  of  Samuel  Luscombe,  and  the  mortgi 
assigned  to  him.  Abraham,  upon  this,  took  pcsseanoii 
the  premises,  and  held  them,  treating  them  as  hia  oi 
Upon  his  marriage,  in  1711 »  he  settled  them  to  the  iiae 
himself  for  life,  with  remainder  to  his  wife  for  llfei  i 
mainder  to  his  sons  in  tail  male,  remainder  to  his  daughti 
in  tail,  remainder  to  his  own  right  heirs.  He  died  beft 
the  filing  of  the  bill,  and  his  widow  then  entered  into  p< 
session. 

The  testator's  son,  Samuel,  came  of  age  in  1701,  and  aoi 
years  afterwards  died  intestate  and  unmarried ;  his  broth 
George,  the  second  son,  survived,  and  died  also  intestate  m 
unmarried.  The  plaintiff,  by  her  bill  (filed  about  the  year  17 
or  1717)9  claimed  the  equity  of  redemption  of  the  premiaety 
heir  at  law  to  her  brother  Samuel,  of  the  whole  blood.  H 
daim  was  contested  by  Philip  Luscombe,  the  third  brother, 
defendant,  who  claimed  as  heir  at  law  to  his  father ;  and  al 
by  the  widow  of  Abraham  Luscombe,  who  by  the  plea  (tl 
benefit  of  which,  on  argument,  was  saved  to  the  hearin 
denied  notice  of  the  premises  being  subject  to  any  equitj 
redemption,  and  insisted  on  her  fight  to  hold  them  under  h 
settlement,  as  in  the  nature  of  a  purchaser  for  a  valud) 
consideration. 

The  plaintiff  had  taken  out  administration  to  her  fathc 
and  her  brothers  Samuel  and  George,  and  also  sought  again 
Samuel  Luscombe^  the  acting  admioi8trat.ari  payment  dT  tl 
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t,wra  legacies  of  60^.  and  40/.,  and  an  account  of  her  father's 
personal  estate. 

To  this  the  defendant  Samud  Luscomhe^  pleaded,  that 
Samud  Luscombcy  the  plaintifTs  brother,  and  one  of  the  tes- 
^Ator  George  Luscombe's  executors,  attained  his  age  of  21 
years  on  the  dth  of  February  1701,  and  that  the  power 
'vrhich  the  defendant  had  orer  the  personal  and  testamentary 
estate  of  the  said  testator,  George  Luscombe,  as  one  of  the 
administrators,  with  the  will  annexed,  during  the  minoritj  of 
Samuel  Lusconibef  his  co-executor,  determined  ;  and  the  said 
Samuel  Luscombef  the  executor,  having  made  probate  of  the 
■aid  will,  cited  the  defendant  and  his  co-administrators  to 
Appear  in  the  Consistory  Court  of  Exeter,  to  account  for  the 
personal  and  testamentary  estate  of  the  said  testator ;  and 
Upon  the  defendant's  appearance,  Samuel  Luscombe,  the  ex- 
ecutor, libelled  against  the  defendant ;  aad  the  defendant 
put  in  his  answer ;  and  the  cause  was  at  issue  in  the  court, 
AiHl  was  afterwards  heard  and  determined  about  the  9th  of 
^edruaiy  1 704> ;   and  the  defendant  was  sentenced  to  pay 
Sinmtel  Luseombe,  the  executor,  SOl.  lSs»  Ij^d.;    that  he 
P^id  the  same  accordingly,  and  the  defendant  made  a  full 
^^iacovery  of  the  personal  and  testamentary  estate  of  the  said 
^^stator  come  to  his  hands,  and  no  part  thereof  afterwards 
^E^^me  to  the  defendant's  hands ;   and  that  the  allowance  and 
^Mbursements  craved  by  the  defendant  were  true  and  reason- 
able ;  and  that  the  defendant  delivered  up,  before  payment  of 
tile  said  30/.  ISs.  1^.,  all  his  papers,  accounts,  and  vouchers 
^elating  to  the  estate  of  the  testator ;  and  that  he,  upon  his 
Account  in  the  Consistory  Court,  was  charged  with  what  he 
<^^ed  or  stood  indebted  unto  the  estate  of  the  said  testator. 
The  plea  was  argued  before  Lord  Cotoper,  when  his  Lord- 
aliip  declared  that  the  said  plea  was  a  good  plea,  as  to  the 
Account  therein  mentioned  to  have  been  stated,  and  that  the 
^aid  stated  account  ought  not  to  be  ravelled  into ;  and  did 
tJberefore  order  that  the  said  plea  should  stand  and  be  al- 
lowed as  to  the  said  stated  account ;   and  that  as  to  what 
bath  been  received  since  the  said  stated  account,  the  said 
plea  do  stand  for  an  answer,  with  liberty  to  except  thereto ; 
i^vt  the  said  plea  being  informal  in  some  parts  thereof,  the 
^^endant  was  to  lose  the  costs  in  respect  of  allowing  the 
••id  plea,  (a) 


1820. 

Marquis 
Choluon- 

DELBT 
V. 

Lord 
Cltktok. 

Append. 


(a)  March  6.  1718.    JUg.Lib,  &  1717.  fo.  157 
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The  cause  did  not  come  to  a  bearing  till  December  17S 
previously  to  which  an^order  was  obtained  by  the  plaintiff, 
read  the  depositions  of  witnesses  taken  in  the  Consistc 
Court  of  Exeter^  saving  just  exceptions,  (a)    At  the  fi 
hearing,  the  cause  was  ordered  to  stand  over  till  the 
term;  and  the  defendant,  Samuel  Luscomhe^  was  then 
produce  the  accounts  of  the  personal  estate  of  George  L 
combey  stated  in  the  spiritual  Court,  referred  to  in  his  pi 
The  plaintiff  aflerwards  obtained  an  order  to  examine 
witness  to  prove  viva  voce^  at  the  hearing,  copies  of 
answer  of  the    defendant   Samuel  Luscambe  and  his 
administrators,  to   the  articles  exhibited  against  them 
Samuel  Luscombe^  the  plaintiff's  brother,   the  accounts 
George  Luscombe*8  estate,  exhibited  by  the  adminlstFatnnB 
the  Archdeacon's  Court  of  TotnesSf  and  the  depositioiis 
witnesses,  (c) 

'  At  the  second  hearing,  on  the  4th  February  17S7»  til 
proceedings  in  the  Spiritual  Court  in  1704  —  Samuel  Lm 
combe*8  account —  the  defendant's  answer — the  se*Qtenoei 
the  said  court  —  and  the  deposition  of  one  of  the  witnesse 
are  entered  as  having  been  read.  But  it  seems  that  this  evi 
dence  did  not  satisfactorily  support  the  statements  in  tli 
plea  of  Samuel  Luscombe^  as  the  Court  directed  an  issue  t 
try  whetlier  the  60/.  given  by  the  will  of  the  said  Geotg 
Luscombe  to  the  plaintiff,  and  the  40/.  given  by  the  said  wi 
to  the  said  Samuel  Luscombe  the  plaintiff's  brother,  or  eithi 
of  those  two  sums,  or  any  and  what  part  thereof,  was  |nu 
or  accounted  for  by  the  said  defendant  Samuel  Luscomb 
to  the  said  Samuel  Luscombe  the  plaintiff's  brother,  (d)  An 
as  to  the  question  whether  the  plaintiff  should  bfe  admitted  1 
a  redemption  of  the  said  mortgaged  premises,  his  Honor 4i 
clared  that  he  would  take  time  to  consider  thereof  befoi 
he  delivered  his  opinion  thereon. 


(a)  Heg.  Lib.  B.  1727.  fo.  573.  {b)  Heg.  Lib.  B.  1 728.  (6. 8 

(c)  Beg.  Lib.  B.  1728.  fo.  125. 

(d)  Reg.  Lib.  B.  1728.  fo.  232.  In  matters  in  which  the  Ecde 
astical  Courts  possess  exclusive  jurisfliction,  their  decisions  are  co 
elusive  when  the  same  question  comes  collaterally  before  anoth 
court.  Mecilowi  v.  Kingston,  Amb.  706,  As  to  their  efiect  wb 
there  is  a  concurrent  jurisdiction,  see  Bisseti  v.  AxteU^  2  Fern.  4 
Bouehier  v.  Taylor,  7  Bro.  P,  C  414.  Vanhorough  v.  Cock,'\  C 
Ca.  300.  Bland  v.  EUiaU,  Finch.  67.  Parker  v.  Z)ee,  ib.  12 
Digby  T  ComwaUiSf  5  (X  Rep.  40. 

The 
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Tbere  are  two  subsequent  orders  in  the  cause ;  one  for 
the  cleli?er7  of  the  plaintiflTs  papers  by  her  solicitor  {a\  and 
tbe  other  to  enlarge  the  time  for  trying  the  issue  (b) ;  no 
mention  is  made  in  cither  of  them  of  the  question  relating 
to  the  equity  of  redemption.  The  Register's  book  has  been 
letrched  for  sereral  subsequent  years,  without  discovering 
any  traces  of  the  cause ;  the  name  may  have  been  changed 
hj  the  death  or  marriage  6f  the  plaintiff,  or  she  may  have 
fiicontinued  the  prosecution  of  it ;    she  sued  in  forma 

bis  said  in  the  report  in  Mosely^  that  the  equity  of  re- 
demption was  afterwards  decreed  to  the  younger  brother ; 
hot  this  is  probably  a  mistake,  as  he  and  the  mortgagee 
were  co-defendants  in  the  suit.  It  is  said  arguendo  in 
1  itf*  604f ,  that  nothing  was  determined,  the  Master  of 
<k  MU  being  doubtful.  Perhaps  what  fell  from  him  was 
considered  equivalent  to  a  decision,  and  deterred  the  plain- 
tiff fbm  agitating  the  question  again,  (d) 
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LANSDOWNE  t;.  LANSDOWNE. 
(Moiely,  364.    Reg.  Lib.  B.  1729.  fo.  464.) 

^^  Lansdotone   having    four    sons,    Richard^  John^  June  18,  I730t 

7Io«8«,  and  WiUiam^  by  settlement  limited  to  each  of  them 

Id  fee,  a  part  of  her  real  estates,  after  her  death.    The  plain- 

tf  tas  the  son  and  heir  of  Richard.    John  died  without 

me,  having  devised  his  share  to   Thomas^  and  Thomas 

iftenrards  died  without  issue  and  intestate.    On  this  a 

fiiestion  arose  between  the  plaintiff  and  William^  as  to  the 

right  of  succession  to  Thomas ;  after  consulting  with  one 

Hughes^  they  agreed  to  divide  the  lands  between  them,  and 

ui  porsuance  of  tbe  agreement  they  executed  first  a  bond. 


(«)  Reg.  Lib.  B.  1729.  fo.  166.         (5)  Reg.  Lib.  B.  1729.  fo.378. 

(<-}  Meg.  Lib.  B.  172S.  fo.  107. 

(^  See  also  what  is  said  by  Lord  Hardwicke  rejecting  this  case 

1  Oubwrm  v.  /sigiSr,  supra^  200. 

and 
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Marquu 
Cholhok^ 

DELEY 

V. 

Lord 

CUNTON. 

Appends 


and  af(erward8  conveyances  of  the  shares  fixed 
each. 

The  plaintiff  sought  to  be  relieved  against  these 
ments,  alleging  by  hisi  bill  that  he  had  been  surprii 
imposed  upon  by  Hughes  and  fVUliam  Lansdtnone.    . 
was  made  a  defendant  to  tlie  bill ;  the  other  defend 
the  infant  son  and  heir  of  JViUiam,  who  had  died  bei 
commencement  of  the  suit.    Hugku,  in  his  answer,  m 
that  he  had  given  his  opinion  that  William,  was  the 
law  of  Thomasy  "  being,"  as  he  said,  '^  misled  here 
book  which  this  defendant  'then  had  with  him,  call 
Clerk's  Remembrancer."    He  recommended  them 
further  advice,  which  they  at  first  intended  to  dO|  1 
plaintiff   afterwards  voluntarily  told  him,    **  That 
cousin  William  would,  he  would  agree  to  share  t) 
between  them,  let  it  be  whose  right  it  would,  aii4 
prevent  all  disputes  and  lawsuits/' 

The  decree  declared,  that  it  appeared  that  the  bo 
indentures  were  obtained  by  a  mistake,  and  misre] 
ation  of  the  law,  and  ordered  them  to  be  given  u 
cancelled.  The  bill  was  dismissed,  as  against  1 
without  costs. 


i*«* 


ERRATUM. 
P.  133.  line  18.  for  **  of*'  read  "  ancL»* 
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HIGH  COURT  OF  CHANCERY, 

Commencing  in  the  Sittings  before 
EASTER    TERM, 
1  Geo.  IV.  1820. 


Rouf. 
1820. 
PENTICOST  V.  LEY.  3%,  i. «. 

(Before  the  Lord  Chief  Barony  and  Masters  Court enm^ 
and  Dowdeswelly  for  the  Master  of  the  Rolls.) 

^ZJCIA  DONKINy  ^.hy  her  will,  dated  the  18th  No-   Bequest  of 
r^^mber,  1802,  amongst  other  things,  gave  to  TVilliajn   a^tiw  °^ 
^^^^t  son  of  Halse  Ley  of  Totnes^  in  the  county  of  Deoofi^  "  now  stand- 
•^/.,  part  of  the  sum  of  1000/.  long  annuities  then    or^iJTttifstfo? 
^'^iiding  in  her  name,  or  in'trusi  for  her;  she  also  gave    "*•"  ^i^^M^ 
^  Hake  Ley,  another  son  of  the  said  Hahe  Ley^  the   will,  the 

^m  of  200/.,  other  part  of  her  capital  or  share  in  the   *«*^*"^  ^ad 
I  ^  /  *  *^  no  long  an- 

^^g  annuities ;   and  she  also  gave  to  Mary  Penticostj    nuities»but 
^e  daughter  of  Sarah  Penticost,  the  sum  of  100/.,  the  J^r^'re- 
^^^tidue  of  the  said  sum  of  1000/.  long  annuities.     She    ^uced  annui- 
appointed  Jacob  Ley  her  executor,  and  gave  to  him  the   tlSt  tba^sum 
^^^•idiie  of  her  real  and  personal  estate.  ^    passed-by  be-       • 

Voi.n.  P  Tbe"^"" 
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1820.  The  testatrix  afterwards,  by  a  codicil,  revoked  the  be- 

quest to  William  iey,  and  divided  the  700/.  given  to  him 
by  the  will,  mkd  ^^%  ai  feifcirs,  biz.  t  —  300/.  to  his 
brother,  Halse  Ley:  2001.  to  his  brother,  Thomas  Ley ; 
100/.  to  his  sister,  Elizabeth  Harris ,-  and  the  remaining 
100/.,  on  the  decease  of  IFilliam  Ley*s  wife,  to  be  paid 
to  him.  —  llie  testMrlx  ^i^  irf  Jimi^  1812. 


The  bill  was  filed  by  the  Ic^tees  against  the  execu- 
tor,  for  payment  of  their  legacies.  By  the  answer  of  the 
defendant  it  appeared,  thAt  ^he  testatrix,  at  the  time  of 
making  her  will,  was  entitled  to  a  mm  of  1000/.  8  per 
cent,  reduced  annuities,  and  a  sum  of  3738/.  135.  10i2. 
3  per  cent,  cansolidftted  Mthiittiie^  ^stanfding  in  the 
names  of  trustees  for  her.  These  sums  had  been  after- 
wards, by  an  order  of  the  Court,  transferred  into  the 
name  of  the  Accountant  GeAerAl,  an(d  remained  standing 
in  his  name  until  the  death  of  the  testatrix ;  they  were 
subsequently  transferred  to  her  executor.  On  enquiry 
at  the  Bank,  it  appeared  that  the  testatrix  had  no  long 
annuities  standing  in  her  name  at  the  time  of  her  death, 
and  ho  inibrmation  cbuld  be  obtained  as  to  any  long  te- 
nuities having  ever  beiof^ed  to  her.  The  (^ttestioVi  was, 
whether  the  Plaintiffs,  the  legatees  of  the  1000/.  long 
annuities,  were  entitle  to  any  thing,  and  whal,  in  re- 
spect of  the  bequests  to  them  ? 

Mr.  Healdand  Jiir.  Pepys,  for  the  Plaintiffl 

From  the  admissions  ki  the  answer  it  may  be  In- 
ferred, that  at  the  date  of  her  will  the  testatri)i  was 
not  positosed  of  any  long  annuRies,  «nd  that  she  nmtt 
therefore  huve  been  under  M>me  mistake  in  mricihg  ik 
bequest  of  property  "u'hich  she  had  not.  For  Ae 
puipose  of  rproving  and  of  expkiniiig  ti  miatdkte  loC 
this  nature  we  may  have  Tecourse  to  cotuAiiemMm 

.  fdcriltd 
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dirifed  frooi  the  stotc  of  her  property  at  the  tiioei        iete« 

fimereau  v.  PcgfHlz  (a),  Finch  v.  Ir^lis  (i),  end  we 

^M  that  there  wa«  a  sum  of  1000/.  3  per  cent,  rft- 

^^ced  annuities  then  standing  in  trust  for  hers   this 

^X|)laius  the  nature  of  the  mistake;  she  meant  to  be- 

^uiBAtk  the  Mim  wbicb  she  really  had,  but  lamtlooed  it 

^y  a  wrong  denomination.     In  Dobsan  v,.  iVaierman  (c), 

')49  testator  gave  700/»  3  per  c^n/.  consols,  srlji^  he  said 

k'A^lben  stafHiiug  in  \m  aame ;  it  appearod  that,  in  fact, 

k^  bid  no  eoiisols,  but  he  bad  a  sum  of  1 80(M.  3  per 

^f^L  South  Sea  2L\Mii\ii\e&,     LdMrd  i&ir^i  considered  tbia 

utficient  to  warrant  biin  in  eondudiog  that  tbid  name  of 

he  one  i^pecies  of  stock  hud  been  subuiiufted  fof  titex>tliar9 

Lxsd  directed  the  legacy  to  be  paid  by  a  transfer  of  700/. 

»F  the  South  Sea  aimuities.     In  the  same  manner,  in 

F¥adl  T.  Inglis^  legacies  of  bauk  stock  were  paid  in 

%■  gm  cenL  eoosols,  the  testator  haying  no  stock  except 

oC  ibt  ktter  kiofl-;  and  though  the  decree  tliere  was  mada 

^of  (MiaeDt,  yet  Lord  Tiurloafs  expressions  show  tfaaC 

tbat  wu  not  finmn  anjr  doubt  of  the  prkieiple,  but  pnly 

to  a?oid  the  expence  of  enquiries.     The  present  case  is 

«^Tonger  than   either  of  them ;  as  the  sum  which   the 

^trix  possessed  in   the  one  faiod,  is  .exaatW  tlie  same 

^oamoant  as  thtU  whicb  she  b/is  bequeathed  iu  .tl»c  other. 

hSelxoood  v.  Mildmay,  0  Fes.  306,  the  tcstatOiT  gave 
ilq^y  of  a  sum  in  the  4  per  cm^.  .^in^iities,  in  terjods 
tiat  in  general  would  have  made  it  sp«icific ;  it  appeared 
duahe  had  none,  and  the  Cpur^  ordered  the  sum  to  be 
oade  up  out  of  the  genei'(il  personal  estate.  If  .the  prin* 
dpleof  that  case  be  adopted,  the  Piaintifis  will  be  entitled 
to  lOOOLper  annunif  Img  annuiticjf,  or  as  much  as  the  pros* 
perty  of  the  testatrix  may  b^  .|i,blc  t:^  ffivrivsh  towards  that 
8im.  Tl^re  ^ay  aIso  be  JiQ(ne,dpMbt  here  whether  ibu 
request  is  specific ;  for  though  the  .t^ruis  in  which  it  ia 

(a>  i  JBro.  C.  C.  472.       {b)  5  Bro,  CC.  .4^0.      ,{o).3  ffcpt.  3Qft 

P  2  given^ 


210  CASES  IN  CHANCERY. 

1820.  given,  if  taken  alone,  would  clearly  make  it  so,  yet  th 
is  a  peculiarity  in  all  the  legacies,  including  this,  be 
charged  upon  the  real  estate,  which  may  be  conside 
to  controul  the  former  expressions. 

Mr.  Home  and  Mr.  Boteler,  for  the  Defendant 
executor,  contended  that  the  Coart  was  confined 
construing  the  will  to  what  appeared  on  the  face  of 
and  that  even  if  it  could  have  recourse  to  extrinsic  i 
siderations,  there  was  not  sufficient  ground  for  presi 
ing  a  mistake  of  the  denomination  of  the  stock.  B^ 
specific  legacies,  the  subject  of  which  was  not  tc 
found,  they  must  falL 


The  Lord  ChitfBaroriy  observing  that  it  was  not 
tinctly  admitted  in  the  answer,  that  the  testatrix  had 
long  annuities  tit  the  date  of  her  will,  enquired  if  the 
fendant  was  willing  to  admit  it,  or  would  prefer  an 
quiry.  The  Defendant's  counsel  consented  to  admit 
fact 

The  Lord  Chief  Baron,  (after  stating  the  will. 

*  The  question  in  this  case  is,  whether  the  Plain 
take  any  thing,  and  what,  by  the  be(]uests  to  them 
the  testatrix  had  had  any  long  annuities  at  the  tin 
making  her  will,  and  had  afterwards  disposed  of  tl 
there  might  have  been  a  question  of  revocatioi 
ademption ;  but  we  now  may  undei*stand  that  she 
none;  and  that  being  the  case^  I  take  it  for  grai 
that  she  could  not  really  have  intended  to  beqi 
long  annuities,  specifically  so  called.  But  it  is  cleai 
meant  to  give  something,  and  unless  we  can  travel 
wliat  she  has  said  to  something  else^  we  must  entirelj 
appoint  that  intention. 

It  being  clear  that  she  intended  to  give  sometl 
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must  try,  as  well  as  we  can,  to  make  out  what  it  was,  io20. 
Now  she  liad,  at  the  date  of  her  will,  a  sum  of  1000/, 
3  jHT  cent,  reduced  annuities ;  and  having  nothing  to 
Answer  the  description  so  nearly  as  that  sum,  and  it 
being  clearly  a  mistake,  it  seems  to  me  that  we  are 
obliged  (o  consider,  that  when  she  said  1000/.  long  an- 
nuities, she  meant  this  1000/.  S  per  cent,  reduced  an- 
nuities. 

* 

We  are  fortified  in  this  conclusion,  and,  as  it  wer^ 
driven  to  it,  by  that  case  of  Dobson  v.  Waterman.  One  of 
my  learned  friends  has  searched  the  Raster's  Book  {a\ 
and  finds  that  it  is  correctly  stated.  That  case  decides 
this.  I  can  see  no  rational  distinction  between  them* 
Inhere  is  also  another  case  which  has  been  pointed  out  by 
one  of  my  leahied  friends,  Door  v.  Geary  (i),  decided 
^y  Lord  Hardwicke^  and  which  establishes  the  same 
piinciple. 

We  are  therefore  all  of  opinion,  that  there  must  be  a 
^^aration  of  the  Court,  that  these  legacies  were  intend- 
^ci  to  be  given  out  of  the  sum  of  1000/.  Sper  cents,  which 
^Vie  testatrix  then  had  standing  in  trust  for  her. 

(a)  lUg.  Lib.  A.  1786.  fo.  268, 

{b)  I  Ve$.  ten.  2SS,  Reg.  Lib.  B.  1748.  fo.  435. 


BLAYDES  V.   CALVERT.  oa.^s. 

^T^HE  bill  stated,  that  the  Plaintiff  had  been  engaged  exeat  regno 

in  some  joint  speculations  with  Messrs*  Staniforth  f?,^"*^  ®"  • 
iT^f  i-T  .1  Inllto  enforce 

«na  Blunt:  that  ni  January^  1819,  the  latter  stopped  pay-  an  agreement 

ment,  upon  which  the  plaintiff  filed  a  bilUgainst  them,  of  Sii^* 

am)  obtained  an  injunction  to  restrain  them  from  receiv-  to  secure  the 

•D  o  debtofa'tbird 

^  ^  >ng  perwn. 
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CalVWIt. 


iqg  the  proceeds  of  those  speculations,  and  a  receiver 
was  appointed.    Messrs.  Stanijorth  and  Blunt  afierwardi 
executed  a  trust-deed  for  the  benefit  of  their  creditors; 
4nd  they  and  their  friends  bping  desirous  that  the  Plain- 
tiff's claim  should  be  settled,  an  agreement  was  entered 
into,  by  which  thq  Plaintiff  was  to  give  up  his  right  to 
the  proceeds  of  their  joint-speculations,  and  all  proceed- 
ings were  to  be  stopped  ;   the  Defendant  was  to  in- 
demnify the  Plaintiff  against  any  claims  that  might  be 
made  on  him  in  respect  of  those  speculatipns,  and  to 
guarantee  iq  him  the  sum  of  270O/. ;  to  provide  for  tbc 
paymeilt  of  which  it  was  agreed,  that  the  Plaintiff  should 
prpve  cert^^in  debts  against  the  estate  of  one  Steven^(m%  $ 
bankrupt,  and  v\^  against  the  estate  of  Messrs.  Stani- 
jorth and  Bltmti  and  receive  the  dividends  upon  them 
but  if,  wb^n  the  first  dividend  of  the  estate  of  Messr? 
$t(iniforth  and  Bfunt  should  be  declared,  the  divid^^ 
on  the  Plaintiff's  proofs  should  not  amount  to  2700/..  t)|^ 
Defendant  was  to  give  the  Plaintiff  a  satisfactory  bill  fbi 
the  dlfferencej,  payable  at  twelve  months,  with  interest 
A  written  memorandum  of  this  agreement  was  drawn  ufi 

The  bill  stated,  that  a  dividend  had  been  declared  o 
the  estate  of  Messrs.  Staniforth  and  Blunt ;  but  that  tfa( 
amount  of  the  dividends  on  the  Plainttfl*'s  proofs  was  oiilj 
109/.  17^- 1^.;  that  the  Defendant  was  about  to  go  abroad 
and  prayed  that  he  might  be  compelled  to  perform  th< 
agreement,  and  either  to  p«y  the  difference  between  th( 
2700/.  and  the  amount  of  the  dividends,  or  to  giv< 
the  plaintiff  a  bijl  for  it,  and  to  indemnify  him  from  th< 
claims  arising  out  of  the  joint  transactions ;  it  also  prayed 
that  the  accounts  might,  if  necessary,  be  taken ;  aD4  i 
writ  of  ne  exeat  regno. 


The  bill  being  supported  byafiidavit,  an  application  wa 

mod 


]9A4f  K^  t)tf|  |^r4  QiMJcellar,  \x\  the  vft9^tion,  fof  tl^  ^it     ^^*^ 
<4^fm(  r^/np^  i^bfo  his  t^pr^sUip.  yLW^  ^  ^^9^*  \^      1^^ 

V,' 

**  It  does  not  occur  to  me  upon  recollection,  and  at      C^IrTi*?» 
'^present  1  caqf^t  (vn^  ^itP^  ^o  lO'Qik  ^.^^  bQ^ks,  that  the 
^'writof  R^  exeat  regno  has  been  granted  in  such  a  case 
*•  fls  the  present*  The  counsel,  therefore,  who  advise  the  . 
^^application  must  be  so  gQ4^  £g  tp  communicate  the 
**  grounds  and  authorities  upon  which  they  suppose  that 
^^  the  writ  is  gran  table  in  such  a  case,  and  for  the  pur- 
**  pose,  not  of-secnring  a  mere  equitable  debt  now  payable, 
*'  bW  to  ^WPel  t{i^  giYJsp  fs  bi^." 


Mr.  Coqpfr^  \i^^  conscoyence,^  attei^de^,  his  Lpi^hip 

cm  the  followinff  day,  and  submitted  that  a  Court  of 

cgyitv  would  decree  the  specific  performance  of  a  con- 

Cnct  like  the  present,  it  beinir  incomplete,  and  leaving 

wmethin;;  to  be  done  before  the  PlaintifiP  could  resort  to 

Ilis  lemedy  ^t  law ;  that  the  PlaintifTs  demand  was  mea-r. 

MQTid  by  the  difference  between   the  2700/.  and    the 

amount  of  the  dividends;  it  was  therefore  certain,  and, 

GODsidered  as  daraaires  for  tha  breach  of  the  a/^reement. 

oajht  ^  be  unmediatplj  paid ;  but  that  the  d^endant 

Goijld  not  be  hel^  to  bail  at  law. 

The  Lord  Chancelfxo:  refused  the  wri^  and  gaye  l;is     ' 
Tfitten  opinion  in  the  following  tqrms  :r— 

^  Th#  granting  this  writ,  when  there  is  a  balanee  iiue 
^-  vpon  accfiont,  although  the  party  may  he  b^  to  biui 
*■  ^  Up,  ht^  always  been  considered  a  case  of  eyceplipn 
*^  to  A  gm^r^  rule.  It  is  al«o  a  case  where  th^^  i§  q 
'*  present  money  demand.  It  is  taken  for  grant^  he^^ 
'-  thai  the  party  cannot  be  held  tQ  bail  at  law.  Tbi^t  is 
**  n<4  a  point  fpr  my  consideration!  —  but^  after  (poking 
^  iota  the  Umoiks,  my  present  ppinipn  is,  thf^t  the  party 
^  pannot  be  held  to  what  is  sowetimes  called  ffqui^bte 

P  4  «  bail ; 
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1820.  ^     ^  bail ;  in  other  words,  I  do  Dot  find  anthoritj  to 

^*  rant  granting  the  writ  in  such  a  case  as  tbiSf  and  tberca 
^  seems  to  be  authority  against  it"  (a) 

(a)  See  Ea^s  v.  Wise,  9  Mer.  479 


lJS"?i5K>  WORRALL  v.  JOHNSON. 

KSriter  E^^^^^  ALLEN  being  indebted  to  the  Plaintifls, 
fiur  hit  costs  on  by  deed  assigned  to  thenras  a  security,  his  share  in  the 
^ genml^  c^)ital  and  stock  of  a  partnership  in  which  he  was  en* 
ii  confined  to  gaged  with  two  of  the  defoidants.  He  afterwards  became 
the  particttlaf  b^mkrupt ;  upon  which  the  suit  was  instituted  against  his 
S^  f^^'^"  partner  and  his  assignees,  for  the  recovery  of  the  property 
iqg  in  hit  pof-  assigned;  and  a  balance  admitted  to  be  due  to  AUen 
•ttwwadie  in«  frpm  jjjg  partners  was,  on  motion,  paid  into  Court  and  in- 
wliich  hb         vested  in  the  purchase  of  2SS0/.  ^per  cent,  consoitt.  The 

the fundrabk  ^^^^  ^^ afterwards  compromised,  and  one  of  the  terms 
be  hat  a  gene-  agreed  upon  was  that  the  Plaintifls  were  to  receive  this 
fiiiu),      ^    ^  fund.     Before  u  transfer  took  place,  the  Plaintiifi  bcs 

came  bankrupts,  and  their  solicitors  then  presented  a 
petition  for  the  purpose  of  establishing  their  lien  on  the 
2350/.  consols,  for  the  payment  of  their  bills  for  costs  in* 
curred  in  the  suit,  and  for  the  costs  of  other  professional 
business  in  which  they  had  been  engaged  for  the  Plain- 
lifis.  Their  claim  was  referred  to  the  Master,  who  re- 
ported  in  &vour  of  it  By  the  report  it  appeared  that 
the  deed  of  assignment  from  AUen  to  the  Plaintifis  had 
been  deposited  with  the  solicitors,  who  had  also  in  their 
hands  the  memorandum  of  the  agreement  between  the 
Plaintiffs  and  Defendants.  They  stated  by  their  affida- 
vit that  they  had  expended  considerable  sums  of  money 
in  this  suit  and  in  other  suits  and  matters  on  behalf  of  the 

Flaintifft, 
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X^aintiflfit,  and  thitt  they  had  forborne  to  enforce  pay* 
ent  of  their  bills,  upon  the  faith  ofj  and  trusting  to  the 
alt  of  this  suit)  and  relying  on  the  fund  in  Court,  and 
tbeir  lien  on  the  deed  of  assignment,  and  the  agreement. 

A  petition  was  now  presented  to  confirm  the  report, 
^Aid  a  ooonter  petition  by  the  assignees  of  the  Plaintifi 
pamying  that  it  might  be  reviewed,  and  that  the  lien 
naight  be  declared  to  extend  only  to  the  costs  of  the 
suit. 

Mr.  Wetherell  and  Mn  Wilbraham^  for  the  Plaintifls' 


TVben  a  solicitor  has  in  \iu  custody  documents  be- 
longing to  his  client,  he   is  allowed  a  general  lien  on 
them  for  all  bills  of  costs  that  may  be  due  to  him ;  and 
the  qaestion  here  is,  whether  he  has  the  same  lien  on  a 
fiind  in  Coart.     The  distinction  between  the  cases  is, 
that  the  solicitor  having  manual  possession  of  the  deedsy 
the  client  cannot  procure  them,  except  by  an  order  made 
upon  him ;  whereas  the  fund  is  in  the  possession  of  the 
Court  and  may  be  reached  without  the  assistance  of  the 
solicitor.  We  should  admit  that  if  the  fund  by  any  means 
canine  into  his  possession,  he  would  be  entitled  to  retain 
t-hc  amount  of  his  bills  generally ;  till  then  he  has  only 
^  constructive  lien  given  him  by  the  Court,    which  has 
tiever  extended  it  beyond  the  particular  suit      The 
p!Yinci{de  of  this  lien,  stated  by  Lord  Kcryon  in  Read  v. 
ZXfjper  (a)i  '^  namely,  that  the  party  should  not  run 
Way  with  the  fruits  of  the  cause  without  satisfying  the 
legaldemands  of  his  attorney,  by  whose  industry,  and,  in 
mauy  instances,  at  whose  expefice  these  fruits  are  obtain- 
ed,**  is  confined  to  the  industry  and  expence  devoted  to 
the  recovery  of  the  fund,  not  extending  to  other  busi- 
ness.   Y^  the  lien  is  carried  further  at  law  than  in 


WOBBAU. 

9. 
JOEHSOW. 


(•)  «  T.  J?.  f61. 


oonrta 


«u 


9, 
j0Q|fl0>(. 


courts  of  %qi|ity.  In  the  lf|tt§r,  ij^e  liei^  qf  the  fiali^(H 
is  subject  to  all  the  equities  tha^  unt^  H}%sh  PW  tl^e  (iuNJ 
in  hi^  cljeqt's  bands,  (a)  Jf  9  D^fe^d^nt  1^^  n  ^Ifl'm 
against  the  Plaiptiff,  jhat  is  ^p  bg  sfiti^fte^  iq  p^ef^ejHH 
to  the  solicitor's  bill.  It  Is  the  same  in  the  Comnioi 
J^lmif,  (i)  But  in  ihe  King^s  BenA  the  tolioitovSg  liei 
tabtiita  indepcndentljp  of  any  equitita  or  of  cithev  «€tkMM 

If  the  Plaintiirhaa  obtained  judgments  the  Defendant  «cn 
not  make  a  set  off  without  paying  the  bill  of  the  Plain 
tiff's  attorney,  Mitchell  v.  Oldfield.  (c) 


In  Turtmn  v.  Gibson  {d\  Lord  Hardwicke  h^]^^^  (^ 
when  the  plaintiff  died,  the  solicitor's  lien  on  the  func 
recovered  was  to  be  preferred  to  that  eP  the  bond-credi 
torsf  this  might  often  prove  very  injurious  if  the  iiei 
woa  to  be  extended  to  the  whole  debt.  In  MidMeiom  w 
Hill  (#)  the  defendant,  in  setting  off  a  judgment,  had  tn 
satisfy  the  lien  of  the  plaintiff's  attomey ;  he  objected  t 
9  part  of  the  bill  which  consisted  pf  the  costs  of  a  writ« 
error ;  but  the  Oourt  heldi  that  they  were  costs  in  tM 
eause,  and  therefore  were  included.  It  is  to  bo  inferre-s 
that  the  lion  was  not  considered  to  extend  beyond  tT 
easts  in  the  cause. 


Mr.  Home  and  Mr.  Romilb^  for  the  solicitors. 

Jn  Bqniesleif  v,  Pffipcll  [f)^  a  §plicitor  whp  had  \f^ 
engngi&d  for  a  Igoiatiq  in  y^rjpus  suits,  was  dcc)/|f/»ji  { 
have  A  lien  on  the  lunatic's  estate  for  his  bills  gen^nl^ 
The  solicitor's  Ijeq  !QX\  the  fjyind  recovered  i$  <?;^tabli^aj 

(/i)  Taylor  v.  Popham^  15  Ves.  7f.     Ex  parte  Rhodes,  t5.  559. 
(6)  Vid.  Sckoole  v.  Noble,  1  Hen.  Bl.  S3.     Vaughan  ▼.  Anki 
%  H0U.  BL  4iO.     Barker  v.  Bruhmn,  J  WUt.  396.   s   Bl.  %im 
Ho^prU  V.  Alackoul^  ^  Bf.  827.   HfU  v.  Ody,  %  Bot,  ^  Pul.  28..  fiinf 
ten  V.  Durley,  1  N.  R.  22.     Figet  v.  Adams,  4  Taunt.  63S. 
(c)  4  T,  R.  183.  (e)  1  M.4^  is,  240. 

(rf)  3  Aik.  720.  {f)Amb.  103. 
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by  mnMj  iiutheritie^.  JVebh  v.  Hde  {a),  Expart^Pric§{b\ 
TW-Wfi  V.  Gibson  (r),  MitcheU  v.  OldfieU.  (rf)  The  rule 
im  laid  down  in  general  termsy  without  any  qualificatipn 
to  limit  it  to  the  costs  of  the  suit.  In  the  last  pf  thes^. 
cases,  Lord  Kenyan  puts  the  lien  on  the  fund  and  the 
lien  on  the  papers  on  the  same  footing,  Tbey  mast, 
Uiereforei  be  qo^extensive.  In  Middleton  v.  Hill  (e)  it 
not  luK^essi^ry  to  decide  this  pointy  and  that  was  a 
between  the  soliisitor  and  the  adverse  party;  but 
here  it  ¥k  witii  the  clients  themselves.  The  fund  is 
ioiiietiqies  paid  U>  the  attorney  in  the  first  instancy  and 
he  may  then  retain  generally. 


Woi^aAi4» 

V, 

Joa^90N, 


Bui  if  this  ground  &ils9  it  is  then  to  be  considered, 
Uiat  tlMi  fund  in  this  cause  is  not  like  a  Judgment 
i^ecoftred  in  a  personal  action ;  for  it  is  pnly  obtain^ 
hjr  meant  of  the  deed,  which  is  in  our  possession^  This 
ia  the  fpuedatioa  of  the  Plaintiflfs  right,  and  with- 
it  producing  it  they  can  never  procure  the  fund  to  bp 
transferred  to  them.  We  n)ay,  it  is  admitt^l^  retain 
the  deed  till  paymeni:  of  our  whole  demand,  and  the 
possession  of  it  must  have  the  same  right  prer  the  fund* 
Xliey  also  cited  Qrm^Qd  v.  T^e  {/)%  Sv parte  PAQdes[g\ 
d  Grifin  v.  Rifles,  (i) 


Mr.   Wilbraham^  in  reply,  said,  that  the  Plaintiffs 
'^^oald  be  able  to  procure  a  transfer  of  the  fund  without 
^^ae  deed.     But  evcq  if  it  were  otherwise,  the  possesslgoi 
tlie  deed  gives  no  direct  claim  upon  the  fund,  and 
authorise  an  application  pn  the  part  of  the  soli- 
it  can  (Hily  enable  him  to  roach  it  indirectly,  by 
^Aitructing  our  attempts  to  have  it  transferred.     The 
^ciestion,  therefore,  cannot  arise  until  we  apply  for  the 
purpose. 


(a)  DougjLQ3%. 
(c)  B  JUk.  7S0. 
{e)  1  M^  S.  240. 
(/p)  15  Fm,  599, 


(b)  S  Vei,  mi.  407. 
(d)  4  T,  E.  123. 
(/)  1  JSdif,  463. 

(h)  4  Ikn.  Bl  122, 


Mr, 
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WoAllALL 
JOBM8OK. 


Solicitor*!  lien 
does  not  ex- 
tend to  debts 
that  are  not 
due  to  him  in 
his  profes* 
sional  chanu> 
ter. 


Mr.  G.   Wilson  (amiais  curia:)  mentioned^ 
Honour  ihe  Vice  Chancellor  had,  in  a  hite 
that  a  solicitor's  lien  on  the  fund  recovered  < 
only  to  the  costs  of  the  particular  suit  (a) 

The  Masteb  of  the  Rolls. 

If  this  case  depended  on  the  general  question 
extent  a  fund  in  Court  is  liable  to  the  solidt 
mands,  I  should  pause  before  I  decided ;  but  it 
considered  whether  this  is  not  a  special  case,  stai 
grounds  independent  of  the  general  principles  t 
been  discussed. 

There  are  two  kinds  of  lien  that  a  solicitor  hi 
bill  of  costs ;  one  on  the  funds  recovered,  and  t 
on  the  papers  in  his  hands.  If  there  be  no  fum 
cause,  still  the  client  cannot  get  back  the  papen 
paying  what  is  due,  not  only  in  respect  of  that 
for  which  the  papers  were  used,  but  for  other 
also.  This  lien,  however,  does  not  extend  to 
debts,  but  only  to  what  is  due  to  him  in  the  cha 
attorney.  That  he  has  a  right  to  retain,  and 
consequence  the  general  practice  for  the  client  * 
applies  for  an  order  for  the  delivery  of  his  pa 
submit  to  pay  the  bills  of  costs  generally. 

In  this  case,  the  mortgage  deed  on  which  the 
recovered  was  due  was  put  into  the  hands  of  1 
citor.  Suppose  there  had  been  no  suit ;  then  the 
could  not  have  been  received  without  giving  up  tl 
for  the  mortgagor  would  not  have  paid  it  without 
the  deed  back.  In  that  case  the  attorney  woulc 
that  was  due  to  him;  for  it  is  allowed  that  his 
the  deed  is  general.  Whether  the  money  is  pa 
or  without  a  suit  can  make  no  difference,  the  a 
having,  on  the  faith  of  the  instrument,  and  of  the 


(a)  Lmm  v.  Churchy  4  Mad,  S9l, 
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d«J^  on  it,  engaged  in  various  business,  and  forborne  pro- 
ceedings to  enforce  payment  The  circumstance  of  the 
suit  being  carried  on  to  compromise,  to  a  judgment,  or 
a  decree,  cannot  deprive  him  of  the  lien  that  he  has  by 
Tirtue  of  the  possession  of  the  deed.  If  the  Court  were 
to  decide  that  it  did,  it  would  give  the  attorney  an  in-' 
terest  to  be  negligent  in  the  conduct  of  the  cause.  While 
the  deed  remained  in  his  hands  he  would  have  a  lien  for 
his  whole  demand;  but  his  industry,  employed  in  the 
service  of  his  client,  would  abridge  this  general  right. 
Hl^  final  success  caiuiot  be  allowed  to  operate  to  his 
prejudice. 


WoERALL 
V, 

Jottvsov, 


It  is  of  no  consequence  that  there  has  been  a  compro- 
'  nuse  here.  The  fund  cannot  be  transferred  without  an 
application  to  the  Court;  and  the  other  party  would 
then  object,  unless  the  deed  be  given  back  to  them ;  and 
it  cannot  be  got  at  except  from  the  solicitor.  The  Plain- 
tiiTs  assignees  can  therefore  never  succeed  without  ap- 
plying for  the  possession  of  it.  The  same  question  would 
therefore  ultimately  arise  in  another  shape.  The  rights 
of  the  parties  are  not  altered  by  the  money  being  paid 
into  Court ;  the  accident  of  where  it  may  be  is  imma- 
terial, so  long  as  ft  is  in  transitu* 


The  principle  I  go  on  is,  that  the  paperg  which  give 
to  the  solicitor  this  right  must  be  considered  as  giving 
the  same  right,  after  the  suit  has  been  prosecuted  with 
SQccess,  as  when  they  were  antecedently  in  his  hands. 
To  decide  otherwise  would  be  extremely  mischievous,  in 
discouraging  a  soliciior's  exertions  for  his  client.  This 
does  not  involve  the  general  question.  The  money  here 
^  the  fruit  of  this  deed,  and  it  can  only  be  recovered 
trough  the  medium  of  the  deed.  I  therefore  think  the 
Vision  of  the  Master  right. 
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JVw.  52.         Ex  parte  HOPLEY,  in  the  matter  g^lLLiNGWO] 

A  creditor  riiHE  petitioners  were  creditors  of  the  bankri 
Sffp^artof  ^^^  amount  of  10,566/.  135.  W.     Their  de 

his  debt  by  the  secured  in  part,  by  a  bond  in  the  penalty  of  1200^ 
taken  under  .    ^^  ^^y  ^  judgment  for  15»000/.,  upon  which  the; 

wi  execution,    out  execution   on  the  »d  Jfoy,   1820,   and  seiz* 

thevahdityof 

which  wasdis-  bankrupt's  stock  in  trade,  and  other  effects.     Tb< 

S^^fterThc  "™'^®'^"  '^^"^  afterwards,  on  the  18ih  of  the 
dioiceofas-     month.     The  petitioners  applied  to  the  Court  to. 

proveVorthe  ^^^^^  ^^  ^P<>"  ^^^  goods  taken  in  execution,  ai 
difference.  leave  to  prove  for  the  difference  between  the  amo 
stay  the  certi-  ^^tr  debt  and  the  vaJue,  to  enable  them  to  vote 

ficate,  on  the  choice  of  assionees ;  but  the  validity  of  the  executioc 
ground  of  the    ^  ,  ,        .  r       i  r^ 

rejection  of  a  -^  dispute^  this  application  was  refiised.  (a)     On  I 

be  ed^      *°^  ^^  '^^  J^fie^  the  goods  seized  were  sold  by  ai 

the  bankrupt     aiad  produced  to  the  peCitionerethesum  of  246*2/.  1 

brforethepe-   J^«^**<^"*g   ^1^^**'  debt   to    8104/.   4s.  5rf.      At  the 

tition  day,  dis-  meeting,  on  the   Ist  Jk^   they   tendered  a  {n*< 

missed  with         ,  .  ...  .         i  i         i 

coiU.  this  anvouBt,  which  was   rejected  by  the  comm 

ers,  en  the  ground  that  the  assiguees  had  bnm^ 

action  against  the  sheriff,  to  recover  toe  goods, 

try  the  validity  of  the  execution,  t'dl  the  trial  of 

«    action  they  thouglit  the  proof  could   not  be  nei 

The  petitioners  praj'ed  that  they  might  be,adiait 

prove.     It  was  stated  at  the  bar,  that  the  pctitione 

given  notice  to  dinpute  the  commission  M  the  tm 

Mr.  He^i  Bud  Mr.  TZose,  for  the  petitioners. 
Mr.  Heald  nnd  Mr.  MmilagUy  for  the  assignees 

(a)  Ante,  vol.  fU  425. 
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^%e  Lord  CHAMfclxbk.  !••&. 

Of  late,  when  a  creditor  has  property  of  the  bankrupt  Jte^«># 
m  hisbands^  as  a  pledge,  and  his  right  to  retain  it,  is  un- 
disputed ;  the  court  has  allowed  liim,  before  the  choice  of 
assignees,  to  prove  his  debt,  deducting  the  value  of  the 
pl^ge,  and  imposing  such  terms,  that  justice  may  be 
done  to  the  estate*  But  this  has  never  yet  been  done, 
as  far  as  1  know,  where  the  property  has  been  taken  un- 
der an  execution,  which  is  controverted  :  the  right 
t^  retain  it  is  not  admitted ;  and  there  are  many  (^aScs  t 
'^^liere  I  t^ink  sucli  an  order  would  be  inexpedient, 
^^'bere  the  right  is  contested,  and  the  property  is  not 
turned  into  money.  But  I  cannot  see  why  the  proof  of 
^fae  difierence  should  not  be  permitted  liere;  though 
^fcere  may  be  cases  when  it  would  be  necessary  to  put  the 
^^^itor  on  some  terms.  It  is  said,  here,  that  the 
loners  have  given  notice,  uncler  Sir  Saimiel  RamtHys 
t^Bt  ttiey  i^m,  at  the  trial,  require  the  proof  of  the 
'^ISdhy  6f  the  c6hnhi^on  ;  atid  this  they  hiaVc  a  right  t6 
for  thfeir  claiYti  to  retain  the  fruits  of  the  exefcutten 
depetid  on  thte  date  of  the  att  of  bankruptcy.  If  ft 
before  th6  ejtecution,  the  execution  tannot  ^tand} 
'^€3  th^irefore  I  thmk  they  are  entitlidd  to  ctM  npbh  ttife 
ignees  first  to  prove  the  act  of  bankruptcy.  On  tlht 
imole,  I  cannot  see  any  objection  to  the  proof  being  re- 


A  petition  by  the  Same  parties,  to  istay  the  certiiBcate,  J^ov.  24, 

me  on  at  the  same  time ;  but,  upon  a  suggesTtion  that  it 

^^d  not  been  regularly  served,  it  stood  over  till  this  day, 

^^«at  the  affidavit  of  service  might  be  produced.     It  ap- 

l    ¥^^ared  that  the  petition  was  answered  on  the  SOth  Octo- 

I     *^*T>  for  the  4th  November;  but  the  solicitor  not  being 

I     ^Irie  to  find  the  bankrupt,  it  whs  ndt  servied  till  the  %d. 


Mr.  ffgald  and  JM>.  Montagu  insisted,  that,  upon  the 

rule 
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1820.  rule  established  by  the  former  cases  (a),  tlie  pets 

^^"^^^  ought  to  be  dismissed  with  costs. 
HonjtT. 


Mr.  Bosct  on  the  other  side,  argued  that  there 
positive  rule  fixing  what  time  previous  to  the  petit 
day  the  service  ought  to  be ;  it  must  be  discretioDs 
and,  as  this  petition  proceeded  on  the  ground  of  the 
jection  of  a  debt  that  would  have  influenced  the  cert 
cate,  Ad  not  upon  any  misconduct  imputed  to  the  bai 
rupt,  there  was  not  the  same  necessity  for  long  noti 
With  respect  to  the  costs,  he  contended,  that  the  gi 
rai  rule  alluded  to  applied*  only  when  the  petition  ^ 
dismissed  upon  the  merits,  and  (he  costs  were  not  gr 
when  the  dismissal  was  on  a  point  of  form,  unless  wl 
prayed  by  the  petition. 

The  Lord  Chancellor. 

I  apprehend,  that,  as  to  all  petitions,  the  ten 
should  be  two  days  before  the  petition  day ;  here  ill 
a  day  too  late.  If  they  could  not  find  the  bankrupt  d 
might  have  applied  for  an  order  to  make  service  at '. 
last  place  of  abode  good  service.  I  do  not  see  when 
is  to  stop.  If  one  day  before  is  sufiScient,  it  will  next 
said  that  an  hour  before  will  do. 

On  a  former  occasion,  when  it  was  objected  that 
bankrupt  appeared  in  person,  it  struck  me  that  it  *" 
pressing  him  too  hard ;  and  I  thought  he  might  in 
on  the  irregularity,  notwithstanding  his  appearance. 

I  really  think  the  best  rule  is  to  say,  that  parties  nr 
come  in  time,   and   serve  their  petition  in  time; 

(a)  1  JRose,  67.  D.     Ex  parte  the  Bank  of  Scotland^  1  T.  #  - 
1  Rote  375.  Ex  parte  Gardner,  1  V.^B.  45.  1  Rose  377.  E*^ 
Kendall,  I  V.  ^  B.  543.  8  Rote,  115.      Ex  parte  CouUnum,  ik 
Ex  part€  Harford^  1  Swk»  38.     Ex  parte  Groome,  ib.  39. 
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tba^  if  they  do  not,  the  bankrupt  being,  in  the  oontem-  18S0. 

plation  of  the  law,  a  person  without  any  property,  they  'jj,!^  * 

most  pay  the  ooits.  Hoplbt. 

Petition  dismissed  with  oosts. 


Roixf. 
CHRISTOPHERS  v.  SPARKE.  ^^  «.  w. 

niHE  bill  stated,  that  in  die  year  1794,  Boberi  Sparke,  Bill  by  mort- 
^    G.  Y.  Sparkey  and  E.  P.  BanfiU^  on  the  dissolution  ^teundcMi 

eft  partnership  that  had  previously  existed  between  tnwtfortlirt 
.  •  *  •'  puipcMe  m  the 

them,  agreed  to  refer  some  matters  in  difierenoe  to  the  mortgage- 
arbitration  of  the  PlaintiflF  J.  Christophen^  W.  Newmath  JJ'  „    "^ 
•nd  P.  DunsterviUef  and  that  they  bound  themselves  to  doubtful  evi- 
wbmit  to  the  award  of  the  arbitrators,  or  any  two  of  Sd?)i2£i 
tliem.  An  award  was  made  in  January,  1795,  by  Ckris^  fortweo^ 
ttfken  and  Nfwman^  deciding^  that  a  balance  of  1852/.  payment  of  in- 
IQfc  54<t  was  due  from  the  two  Sparkes  to  BanfiU.    The  tcreMemanct 

Vjni  ^«.  «,  ,1  ^  acknow- 

™i  then  stated,  that  the  two  Sparkes  were  unable  to  pay  led^ ement. 

tie  sun  awarded  due ;  but  that,  being  entitled,  as  joint-  Jj^SSto^ 

tcoiiits  on  iee-simple,  to  certain  plantations  and  pre-  be  presumed 

nu«8  in  the  island  of  Newfoundland,   G.  Y.  Sparke  jSiJSSSl 

Agreed  to  secure  his  moie^  of  the  debt  upon  his  interest  '^o^  ^7  ^® 

^  the  plantations.    He  accordingly  gave  a  bond  to  jBan-  withmitpay 

fit  for  the  sum  of  926/.  6s.  2ld.,  and  interest ;  and,  by  in-  P^^  ^^  , 

interest,  de- 
ueotures  of  lease  and  release  of  the  Is/  and  2d  May,  1 795,  mand,  or  ao* 

coDYeyed  to  him,  in  fee,  his  moie^  of  the  premises,  ^^^^^ 
Qpcm  trust  to  sell  the  same,  with  or  without  the  consent  Where  a  debt 
€f  the  said  6.  Y.  Sparke,  his  heirs,  or  assigns ;  and  ^l  pidntitf^ 
after  retaining  the  expenses  of  the  sale  out  of  the  pur-  and  u  disputed 
cbase-money,  and  out  of  the  rents  and  profits  to  accrue  ant,  who  ad-* 
in  the  mean  time^  then  to  pay  off  and  discharge  the  sum  '"^['|!^*^''^*d^ 

lapse  of  tune 
cannot  faiie  apresumptioa  of  payment^but  may  affiyrd  apresuiaptioA  against  the  on* 
giaU  enstanee  of  the  debt* 

Voi-IL  .  Q  of 
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ISM;  of  Mtt  6$i  2fi.»  ftccordiiig  lo  tie  ci>DikiQaofiiKl.\Hmi 
and  to'  psj  the  sut ploi  to  6L  71  Sjpartf^  It  was  pra 
vided,  that  the  conveyance  should  not  ptqadkkt  tikrii§h 
otBu^  to  cam  upon  Bobgtt  Sparke  to  fulfil  the  awan 
as  to  payment  of  the  money  thereby  awarded,  or 
moiety,  or  any  part  thereof;  but  if  Bobai  Sparkty  hi 
heirs,  executors,  administrators,  or  assigns,  should  dii 
charge  the  whole  of  the  debt,  or  more  than  a  moieQ 
then  BanfiU  i«^  td  triease  the.  tMr^96«  e#ifviey6d  to  hinn 
from  the  whole,  or  so  much,  exceeding  a  moiety^  a 
shouTd  be  thus  dfscUdrged. 

tfie  bill  thetl  stated,  tfadt  HMfiU  never  received  ta] 
pkrt  of  the  1852Z.  lO^.  Sf/t,  tittd never  entered  fatd  tlk 
possession  Or  tb^  recdpt  of  tfie  ^ts  toi  proihs  df  di< 
premises  coiiveyed  to  hltn,  not  having  taken  toy  st^ 
to  enforce  his  sectil4cy,  flnom  a  belief  that  the  tsrefai&il^ 
were  of  sMalt  vtflnd^  mSL  ttota  the  two  Spattes  behf^  u^  t 
the  time  of  thelir  deaths,  In  embamssed  ch^cumitriiaeiii  i 
to  their  personal  cfstate  and  property*  BdtcfiU  died  in  Am 
year  1802,  h^ving^  hf  will,  givM  alt  his  feal  and  perMut 
estate  to  ChrhMphert  and  NiMM^^  whom  he  appditftej 
execBtors  upon  certain  trusts  fbr  his  wife  toddiildreif  $  mi 
having,  by  a  codicil,  given  to  his  wife  hiis  interest  in  tb 
premises  above  mentioned,  together  with  all  mottles  dde  t< 
him  from  Robert  Sparke,  by  virtue  of  the  award.  Mrs 
Ban/SU  survived  her  husband,  and  by  her  will  gave  the  re^ 
sidue  of  her  goods,  chattels,  and  efl&cts  to  her  children^  fe 
be  equafly  divided  between  them.  She  died  in  1910.  6.  7. 
Sparke  and  Babert  Sparke  both  died  intestate,  leading 
th^  defendant,  the  soil  of  the  latter,  their  beir*at-hiw< 
The  bill  was  filed  m  November,  181^,  by  t^be  exeentbh 
of  BanfiUy  and  his  wife,  and  their  children;  ailing,  iii 
addition  to  the  circumstances  stated  above,  that  the] 
were  unable  to  discover  whether  G.  Y.  Sparke  had  lefl 
any  personal  estate,  or  whether  there  waa  any  penoaal 


/ 
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it^presentative  to  tiim,  and  that  tfic  def^d  Jaiit  was  in        iSsbf . 
posscfliion  or  receipt  of  the  rents^nnd  profits  ofthe  prenirsea  t^. 
comprised  in  the  indentured  of  May,  It^S,  claiming  to  ^^ 

be  entitTed  to  tlietti  m  fi^ir-at-htt^  tfl  his  fethrt  and  uncle.      ^'^»'"- 
It  pnyedi  ah  ^ten'trori  of  cli#  trdst^  of  these  iridientiircs 
a  sale  of  d  meiety  bf  th^  ^fcmiBte. 


HBISTOPHui 


The  Defendant,  hf  hh  aiHwer,  said  h^  fttrd  heard  ftild' 
that   G*  Y.  iSj^iarke  and  Rdbet}  Sparte  wete^ 
vmiet  the  tf  ill  of  theif-  father,  etHitlW  to  Jbiirt  tenants  id 
the  premises  in  question,  but  that,  on  the  lOtfi  df  SUrch, 
1 788,  the  former,  in  consideration  of  950/.  released  or 
9gmA  to  release  fa  the  latter  hh  fntetest  hr  tl!rase  pr)»mi- 
•ee  antf  id  all  other  Aie  estate  aM  efftcts  of  th^irfatli^  i 
frtNk  that  time  tilt  bis  death,  in  r9l2,  Sbberi  Sj^c&Jicj  oir 
Aoie  daimhig  undei*  him^  inhere  iir  tmtritefHipted  pos-^ 
aewoii^  being  upwards  of  t^ehty-fbnr  yeiinr.     He  f^ 
lifeftd  duit  Ma  fkther,  It  Sparke^  bad-,  by  inditotith; 
dMed  the  9d  of  August^  1808^  inor^aged  the  pvkxtAii^ 
ttt  <Mie  J.  Le^h  ibr  a  term  of  5000  jefUrs^  (0  sAsctitrd 
A  Vnb  of  7001.    The  Defimdafrt  li^,  since  Kte  Ikther'tf 
dwh,  received  3401.,  part  of  the  tents  and  j^dfits^  tb^ 
rest  baTitig  been  received  by  Leigh.    The  Dkliendimt' 
irid  be  Mieved  Aat  nd  debt  wds  t«rttj  dne  fttMh  tlhe  twd- 
j^iente  to  JSm^^  end  tlidtif  a  certttM  ifabbunt  bnbk  M 
the  poaaesMon  of  the  latter,  and  wfai^  he  tfHeged'  t«< 
have  been  ttOGidentalty  destroyed^  httd  been  (frodueed: 
Wbie  the  arbitrator^  it  wonhi  hAve  appeared  that  the 
Uanae  was  against  him.   The  third  arbitrattor;  Dtmster^ 
idby  bed  refused  to  join  in  the  award^  in  consequente  of 
Ae  aen-prodaction  of  this  book.     He  belieVed  that  nd 
part  of  the  185^2/1  lOs^.  5|A  htfd  ever  been  paid,  SoBeri 
Sparke  having  always  refused  to  comply  with  the  award* 
He  said  that  nosteps  had  been  taken'  Co  enfbrce  it^  darfhg 
the  life  time  of  Robert  Sparke^  or  till  the  filing  of  the  bill, 
upwards  of  twenty  years  after  the  award,  and  he  believed 

Q  3*  tliat 
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1830.       that  this  conduct  on  the  part  oCBanfiU  arose  from  a  ccm- 
-/      "  ciousness  that  no  debt  was  due  to  him  as  stated  in   the 

CaUSTOPHSRS 

V.  award,  but  that  there  was  really  a  balance  due  from  him 

to  the  two  SparkeSf  which  Robert  Sparke  was  fully  pre- 
pared to  prove ;  and  that  Ban/ill^  therefore^  and  from  a 
fear  of  havmg  the  accounts  fully  investigated  in  a  court 
of  equity,  allowed  matters  to  rest  quietly  without  at- 
tempting to  compel  the  performance  of  the  award.  He 
said  that  Robert  Sparke  was  possessed  of  considerable 
personal  property,  but  admitted  that  6*  Y.  Sparke  was 
in  embarrassed  circumstances. 

On  the  part  of  the  Plaintifis  the  award  was  produced* 
The  death  of  the  attesting  witness  and  his  hand-writing  in 
the  attestation  was  proved.  The  conveyance  of  Mcy^ 
1795,  was  also  produced.  It  appeared,  on  inspection^  to 
contain  a  recital  that G. IT.  SpearkehaA^  in  the  year  179C^ 
conveyed  his  moie^  of  the  estate  to  trustees  upon  oer* 
tain  trusts,  which  it  did  not  set  out.  On  the  part  of  the 
Defendant,  evidence  was  read  of  declarations  made  by 
6.  y.  Sparke  in  his  life  time  that  he  had  conveyed  away 
to  his  brother  all  his  interest  in  the  property  at  Nesh 
Jbundland:  it  was  also  proved,  that  from  the  year  17B8, 
the  rents  had  been  received  by  Robert  Sparke  and  Leigh^ 
and  by  one  Fumeaux,  to  whom  it  was  said  that  Robert 
Sparke  had  mortgaged  the  premises.  There  was  also 
some  parol  evidence  of  the  mortgage  mentioned  in  the 
answer  to  have  been  made  to  Leigkj  and  of  a  convey- 
ance of  the  same  premises,  made  in  1790,  by  the  two 
SparkeSj  upon  trust  to  sell  for  securing  a  debt  that 
was  said  to  have  been  afterwards  paid  off  by  Robert 
Sparke ;  but  none  of  these  instruments  were  produced. 

• 

Mr.  Heald  and  Mr.  Abercrombie  for  the  PIaintif& 

Mr.  Wetherell  and  Mr.  Blake  for  the  Defendant* 

This  bill  seeks  to  substantiate  a  mortgage  afler  a  pos« 

sesaioa 
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of  more  than  twenty  years  without  pajrment  ^f       18S(L 
interest,  acknowledgment,  or  demand.  There  is  nothing  -/J-  '' 
to  repel  the  presumption  of  payment,  which  is  raised  v. 

by  length  of  time.  The  mortgage  contained  a  trust  to  Sfarkj, 
sell,  but  still  the  case  cannot  be  stated  higher  than  that 
of  a  bill  of  foreclosure  which,  after  twen^  years  without 
demand,  and  without  payment  of  interest,  cannot  be  sus- 
tained, TVash  V.  fVhite  (a);  for,  notwithstanding  what  is 
said  in  Tqplis  v.  Baker  (i),  the  principle  of  presumption  is 
ooDfldered  to  apply  as  well  to  mortgages  as  to  bonds,  (c) 

The  Defendant  claims  as  heir  to  his  &ther,  and  in- 
agists  upon  the  Piaintiffi  never  having  had  any  title  ;  the 
^^^ridence  also  renders  it  probable  that,  at  the  date  of  the 
mv^ance^  6.  F.  Sparke  had  no  interest  in  the  premises. 
[ere,  also,  the  length  of  time  operates  in  &vour  of  the 
sfendant,  coming  in  aid  of  the  other  circumstances, 
afford  a  presumption  that  the  debt  now  demanded 
"^u  never  really  due^  or  that  the  mortgage  was  good 
>r  nothing.  If  the  Plaintifis  had  any  title^  how  is  the 
^lay  in  the  commencement  of  this  suit  to  be  accounted 
>r?  Was  it  possible  that  no  steps  should  be  taken  to 
iforce  the  demand  if  there  was  a  prospect  of  success  ? 
.t  this  distance  of  time  the  circumstances  relating  to  the 
>^^ard  cannot  be  fairly  investigated ;  and  on  the  ground 
C  laches  alone  the  Plaintiffs  should  be  precluded  from 
s*^ef.  The  length  of  time  being  relied  on  not  as  a  bar, 
^ut  as  raising  a  presumption,  it  was  not  necessary  form-* 
^lly  to  insist  on  it. 

The  suit  is  unnecessary,  as  they  might,  if  their  security 
iigood,  have  taken  possession,  or  sold  the  estate  without 
the  assistance  of  the  court.    The  personal  representative 

(a)  3  Bro.  C.  C.  389.  {b)  3  Cox.  1 18. 

(c)  See  Biewiii  v.  Thomas,  2  Vet.  jun,  669.    Meade  v.  The  EaH. 
ef  BmdoHy  2  Dow,  Pari,  Cat,  268. 

Q  3  of 


C^SiH  ^  flS^?*®^^?  is joipi);jr  xfspopsibJp  for  t|»?  Je^l,  as  w^U  1^ 

I 

'Hie  D'eftndant  admits  that  the  sam  in  question  has 
not  been  paid;  ah  admission  which  shuts  th^  door  to  all 
presumption  of  non-payment,  if  such  presumption  could 
otherwise  have  pVeVafled.  Hor  is  the  length  of  time  in- 
sbtefk  oti  in  thb  «n«wer ;  without  which  the  Deibiidant 
cannot  have  the  benefit  of  that  defence.  The  PlaintiSs' 
cose  rests  Vi\y&n  the  conveyance,  which  is  alone  sufllemnt, 
in  the  absence  of  tsridence,  tf>  support  the  assertions  {n 
^mS  answer* 

The  Ma8¥£«  of  ike  Rolls. 

Jt  seenis  to  me.  tjiat  there  lire  considerable  di^cultiey 
in  the  way  of  the  Plaintiffs:  though  certainly  the  De- 
fepdant  m  his  answer  has  not  brpuirht  the  merits  of  bis 
giase  before  the  Court  qpite  so  formally  as  he  might  nave 
done;  but  before  I  decide  I  shall  read  the  pleaduigs. 

The  first  question  is  with  respect  to  the  parties.  As 
I  understand  the  case^  there  was  a  joint  debt  due  from 
the  two  SvarkeSi  undcar  an  award,  and  being  unable  to 
pay  it,  one  of  them  gave  security  for  his  moiejty  of  the 
debt,  bv  a  conveyance,  in  May  \ldS,  of  a  moiety  of 
these  plantations  in  Nevofoundland.  On  the  other  side 
it  is  said,  that  he  had  at  the  time  no  interest  in  the  pre- 
mises, except  subject  to  an  antecedent  conveyance  to  bis 
brother,  and  that  his  brother  made  a  mortgage  to  Leigh  ; 
in  proof  of  which,  it  appears  that  the  profits  have  been 
accounted  for  to  Leigh^  and  two  witnesses  depose  to  re- 
peated acknowledgements  by  G.  Y.  Sparke^  that  he  had 
'  assigned  it  to  his  brother ;  and  the  Plaintiffs'  own  d^ed 

gives 
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•  CQBfirnMilion  te  dus,  fay  nentioBiag  k  pnmani 
^mcgranee  in  tnict.  Tbttty  is  not  this  suffieient  to  makt 
it  naeemagy  thtt  Xe^ii  tbpfdd  be  n  partjr,  to  ascerUda 
pAtber  lie  it  •r  not  eotuled,  betee  the  Court  prMflcdii 
^o  jMBiil  tN  Plainliffi^  by  A9CHemg  a  eale^  aspeciimjr 
•ft#r  tim  lapse  of  time ;  fbitba  BOfiTcbgim  ioF  UKfintjr  yraaiB 
is  strong  evidence  against  the  Plaintiffs'  qhkth  ^'  P<N>*- 
session  having  bc^^n  conformable  to  an  adverse  title. 

IftimWl  be  fNK>p^  to  be  entertwie4»  ikf^e  mm^  be 
pceonm  pf  tbi»  debt*  vbicb  h  now  4tte  fiimi  tl^e 

JPppDfBBestigives  lira  be^fife  ^  Courts     JHour  ^m  ^ 

0 

AoiMiot  be  .taken  i^thiir  iitWDtfe?    T%^  eboiilc}  lie  Thepenonal 

«ar{Jef,  |^  enwi|«»)e  the  re#l  esMM  from  tbii  4kfnM4  S?tiS^^ 

«K4#Bt (1)0 penQnalQF he e(chiB|i6te4.    IftbepammW^llg  g«8oru«ne. 

Ui^  l«g4  (^  f^  bepAi.^rmpf^^  (0  §e)if  ^U l^nv^  4^  to  !l!^/foi^^ 


■IliMiMife  ff  the  C9¥n«  nUivhp  #t«  iiK^^^  i^^k  !»-  J aSfS" 
^»kof|SKe,8ate4pii||tbf?pftrti€%  tbe(  tfee  whoie  of  tl^  salebyinyof 
ffSy  *>«  #rr»i^  W'  ithe  4eprW-  mortgage 


Wfcb  refljPrt  M>  ^?  IftBgtt  of  Jifw?^  the  oqse  iqpde  t|y 

thfi  bill  ;^  qp^  ^  the  ^bserv^l^n,  ^h^t  U  states  a  titfe  -. 

f^qrve^  q^rif  tl^^Q  Mirep^  y^s  nigo;  ^pi(\  t|vire  isffiv^ 

(hi^g  tp  ^ake  it  put  of  ti»i^  wnp^  except  tjie  all^allqn 

^  VBIh^|30DS  end  reqi|^  h^yiiV  been  ma^ei  \nj^  t))fy 

ve  TH^fsr  pfov^  pr  acknowledge^  aqd  t)^e  question 

comes  to  this,  whether  a  court  of  equity  will   assist 

ft  party  in  enforcing  a  legal  title  where  it  could  not  be 

enforced  at  law.    For,  supposing  the  facts  to  be  as  stated» 

the  Plaintiffs  have  the  legal  estate,  and  there  was  nothing 

to  prevent  the  assertion  of  tneir  right  at  law ;  but  they 

fsoDJd  90(  now  hi'^ng  aii  ejepUn^t,  as  they  wpu)d  be  put 

to  provf  tjji^al  they  h^d  bac}  either  real  or  coostriietife 

poftt^on  ijifitlHfl  twcRty  years.     Qut  tfeefc  Jbas  ji^ep 

49^¥Hl  ^bat  perjpd  fui  aflv^s^i  posaession^  wit|ipi^  ac- 

Q  4  knowledgement 
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18S0.  knowledgeinent  or  daiin.  Under  these  drcmmtencei 
they  would  be  non-suited  at  law ;  and  if  wo,  are  Chqr  to 
oome  into  a  court  of  equity,  resting  their  case  upoa  tbe 
same  title?  That  cannot.be  contended  for.  If  it  were 
ao^  it  would  be  the  same  after  a  greater  length  of  time ; 
the  principle  would  be  the  same  if  the  FlaintiflB  had 
laid  by  for  fifty  years. 

The  Defendant  in  his  answer  imputes  to  the  Plaintifi 
a  consciousness  that  nothing  was  due  to  them;  their 
non-claim,  he  says,  originated  from  this.  He  also  states 
the  uninterrupted  possession  by  iZokif  Sparked  and  those 
daiming  under  him,  and  that  no  steps  were  taken  to  en- 
force the  award  till  the  filing  of  the  bill;  and  the  ques- 
tion, therefore,  is,  whether  it  was  necessary  for  him  to 
put  in  issue  any  thing  more?  It  would  have  been  moi^ 
correct  to  have  added,  that  there  was  no  demand  and  no 
acknowkdgemoit  of  the  Fbuntiffi*  right.  The  Haintiflb 
would  then  have  been  put  to  prove  that  there  was; 
and  it  would  be  necessary  not  only  to  show  a  demand, 
but  something  that  would  make  the  possession  no  longer 
adverse.  It  would  not  be  enough  to  prove  that  thqf 
made  a  claim,  if  the  defendant  set  them  at  defiance; 
they  must  prove  that  he  consented  to  hold  of  them, 
and  that  his  possession  had  therefore  become  theirs.  I 
think  it  is  clear  that  there  is  a  want  of  parties,  and  I  am 
not  certain  that  this  answer  does  not  go  far  enough. 


2fop.  f  3.  The  Masteh  of  the  Rolls, 

When  this  case  was  discussed  beforei  I  intonated  my 
impression  of  some  of  its  difficulties,  and  stated,  that 
there  was  clearly  a  want  of  parties ;  but,  as  the  counsel 
on  bot)i  sides  are  desirous  of  having  the  merits  diq>osed 
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o(  that  BO  further  dday  and  expenoe  may  be  occasioned}        1880. 
J  will  ffive  my  opini<m  upon  it  now.  J^  '^ 


The  bill  seeks  to  cany  into  execution  a  deed,  by  which 
Gr«  Y.  Sparke  conveyed  a  moiety  of  the  plantations  in 
qii«ition  to  a  man  of  the  name  of  BanfiU^  for  the  par- 
pooe  of  being  sold,  the  produce  to  be  appropriated  to 
discharge  the  debt  said  to  be  due  by  the  Sparkesj  under 
the  award  which  is  recognized  in  the  conveyance.    The 
bill,  after  stating  this,  adds,  that  Robert  Sparke  did  not 
give  any  security  for  his  proportion  of  the  debt,  and  that 
BtMiifil  never  entered  into  possession,  not  having  pro- 
ceeded to  enforce  the  deed,  on  account  of  the  two  Sparkes 
being  in  embarrassed  circumstances,  and  from  a  belief 
that  the  property  was  of  small  value.     Seven  years  after 
this,  Banfitt  dies :  by  his  will,  which  is  supposed  to  have 
of  this  estate  in  Newfoundland^  of  which  he  had 
had  possession,  or  seizin,  or  any  thing  tantamount 
it,  he  gives  all  his  property  to  the  two  arbitrators  in 
tmst  to  sell :  by  the  codicil,  he  gives  this  estate  to  hb 
^rife;  but  neither  the  will  or  codicil  have  been  proved 
in  die  cause.     The  wife  made  a  will  not  specifying  the 
land  in  question,  but  containing  a  disposition  of  her 
goods,  chattels,  and  effects  only.    Then,  if  she  was  the 
derisee  of  this  estate,  under  her  husband's  will,  and  if  it 
is  to  be  considered  as  real  estate,  it  would  be  a  question 
whether  it  passed  by  her  will,  and,  if  not,  who  was  her 
beir  at  law  ? 

The  Defendant,  in  his  answer,   says,  that  he  was 
cmly  six  years  of  age  at  the  time  of  the  transaction ; 
tpedang  from  information,  he  admits  the  award  to  have 
been  made,  but  states  the  circumstances  attending  it,  and 
denies  that  any  debt  was  really  due.    He  says,  that  not- 
withstanding the  award  in  his  favour,  BanilU  knew  that 
(be  balance  was  against  him,  and  therefore  did  not  dare 

to 


V. 

Sfakks. 
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]«Mf       pmbf^  it.    Tbe  only  thing  li^idid  viv^  tQtelw  4w 

p^J^^;^^^  security  from  G.  Y.  Sp^rke^  v^^pfMNirv  %%  kvm  |i«d  m 

t}.  interest  in  the  estate  at  the  time.  Afterwardsi  though  he 

^^^^      )i94  ^i^  c9fiy^y4iiKce  fnun  one  luipdiei^  iio4  cbwigli  he 

Tl^  bill  a^igBf  bp  reason  ^  t^s  peg)<0p^  ^Pfpt  (b^ 
the  jS/Ufr%  wefe  4p  eo)bari:f|y»^  cirpuj|NH«Qfif(i  ps  (o  tliQJf 
per^KOi^  Pf^c^rty  { ixit  that  wai  aq  ftdfiilioD^  ni^M  Al 
ea&nciog  jtbii  re«l  si»puf  ity.    ilt  h*  b^i^M  ^t^if^  t|||| 

f  842.  H«i^  happ^p^  it  (hgn,  if  th^i^  tf'af  |ft  jqii)(  4f(a 
actually  tftub^tgotiated  ^  a(>  ^)f^d  19^1^^  tju^  d4fS4  ^ 
get  liBpih  ^»t  it  was  ngt^Mglj^  Ip  bereqovffi^?  'llbcB 
)ya$  no  o|)stocb  1.0  {irop^H^g  op  t^  ^vafflf  M^  tbe|  Jm 
uot  kpQWji  idiajt  it  was  gpoA,  for  pp^n^  or  (|}a(  tb(p 
W4S  ri^aljy  up  ^pb  ^^ttf*  ^^^0  ^v'^  fo'  tbree  yciC^ 
f^n^  ^^  ^i^  4?at^  his  peraoQal  reprc^atativ^  Cififtgf 
pbevfy  bflT^lf  the  (^bitr4tQrf  w^io  was  |faerefp)ne  BTflMlJllli- 
^  witb  U^i  wl}p^  bxisiuess^  lays  by  tijl  )po^  fbe  jjpfi^ 
^^  deaf}^  pot  jSlifig  (his  bill  ti)i  181$  x  \3m  is  quit^  if|g^ 
plif^^le,  pn  the  sHPposi^ipn  ^at  (h^^  w^s  a  (kbt  du^  ^ 
a  valid  sccfirity  for  it. 

Tbe  bill  is  then  filed  against  t)if  XXefendantf  ^ho  js  {^ 
f e«l  r<}prcs^tative  pfjRobert  and  iGf.  Y.Sparke^  whoi^  io  tj^ 
recei()t  of  ptvrt  pf  the  rents ;  the  l^nd  b^g  in  the  posses- 
sion oiLeigJ^i  the  mortgagee,  under  a  title  comaieQ(^iig|p 
1 78H,  seven  years  before  the  deed  under  which  the  l^lfllor 
tiffs  claim,  the  possession  since  17S8  having  uninterrupt- 
edly gone  along  with  the  title.  On  this  par(  of  the  case  the 
Defendant's  answer  must  be  read,  to  prove  that  this  estajte 
did  belong  to  the  two  SparkeSi  for  there  is  no  other  erU 
dence  of  either  of  them  having  any  interest  in  it.  Tlif 
conveyance  which  the  Plaintiifs  produpe  may  be  evidence 
against  G.  Yl  Sparlce^  but  it  is  nothing  against  Bobert. 
Tlierefore*  if  we  do  not  consider  the  answer  as  read. 

there 


W  f^'WWfi^  of  ^^  title.  Now,  tl^e  wppi)^  jrjy^        Ig^ 
annrer  is,  fhat  it  did  belong  to  them,  buf  (h»t  q^^^^^^^ 
flfQ.  y.  Sparse  was  conyeycd  jo  his  b|:p(ber  *'^'^'^^.  '^-'^ 
fB^  fkiJ^  PP^cf  ^hojt  coQvpyAnpe,  fhe^^  b^  ^yer        ^.f  rl^i^ 
I  jfgL  uftijrterrupj:^  pcjssps^iqp,  Tbis  i^  Cpnfirfff- 
ft^g)9]irJ^g^eQts  of  Cr.  y.  ^/zr^,  tbft  be  Jnfd 
j^  l^s  inU^roitf  ^pd  ^e  ;»(}yef$^  poss^^ipf}'  f^ 
9H  ^  f^c^  of  the  bill,     Xhef efprc^  the  afjegftr 
^  T!^9f^  iSfitijl^,  ill  1 795,  h^  no  gjpj^upa  iq  $t^u^ 
y^ayey^ncc  fofild  (confer  no  title  on  tji^  flW*?" 
l|^  M||^  iPf  twpnty  y^s  i$  a  sf  j-ppg  c<vi^-p!- 
i|  j)^  of  t^e  I^^eoil^nt's  c^e. 

IPP^  tbc  qu^tiof^,  )vhf tlier. i^  fl^t  ka^  be^ 
t  ^4  poiqt  i^  fo  4a4  w(}^er  it  ey^f  f ;^is(ed , 
{tie  (pefew;^  i^  tbat  it  pev^r  di|Jf  tjjp  apf w^r 
W^lfe  Wf  4>»t  it  pjyer  w^  paid.  Npw,  tber.9 
l^ys  in  H^hicb  li^gtb  Qf  tiiue  may  pperdtf  in 
thi^,  when  it  is  no(  a  positive  b^r  py  yirti^e  pf 
:^  viz.  by  raising  a  prefi?rapjii)n,  cit|)er  ^lijj^ 
49EU9n.de(I  neyi^r  was  (}ue|  or  U)^]^  it  bas  j^e^ 
js  in  tb9  former  mode  tb^(  it  pperat^^  ^^^ 
proof  i^  tliis.aw^rd;  t|ie  question  is^  wl^etbcj*  thaf 
ly  debt ;  apd,  surely,  the  non-claim  for  twenty 
en  the  parties  were  in  the  way,  and  there  was 
iqiltttnity  for  asserting  the  demand,  is  strong 
igiun^t  it§  existence.  If  the  o^e  bad  proceed 
S  tbe  award,  the  otber  would  prpb^bly  have 
^  to  1^  it  aside ;  it  has  iieyer  been  disturbed 
use  it  ha9  ^Xff  ^^^  asserted*  This  long  ne- 
robpcates  the  Defendant's  statement,  that  the 
i  pot  venture  to  act  upon  this  adjudication  in 
\uff  from  being  ^ware  that  it  was  destitute  of 


I  jqst  $^y  a  word  on  the  case  of  Trash  v.  lfkiie{a), 

(«)  3  Bro,  C\  C.  289. 

which 


SM  CASES  IN  CHANCERT. 

18S0.        which  has  been  cited,  where  Lord  Thurbm  thought  Ai 
-,^      '  twenty  years  without  payment  of  interest  or  demai 

9.  created  a  presumption  that  the  debt  was  satisfied. 

Sr^KB.  \isYe  alwajTS  understood  it  to  be  a  principle^  that  wbi 
the  twenty  years  have  run  upon  a  bond  debt,  witho 
any  thing  to  break  the  time^  or  any  circumstances  to  a 
count  for  it,  that  presumption  did  arise ;  but  not  open 
ing  as  a  positive  statutory  bar,  it  may  be  met  by  evideoi 
and  by  circumstances  introduced  to  explain  it.  In  t 
argument,  the  case  of  Tbp^fs  v.  Baker  (a)  was  mentioiu 
where  it  is  said,  that  the  same  presumption  does  x 
arise  in  the  case  of  a  mortgage ;  and  Leman  v.  Nem 
ham  {b)  is  referred  to,  where  the  same  doctrine  is  stati 
by  Sir  W,  Fortescue.  The  principle  on  which  the  op 
nions  expressed  in  those  cases  rests  is,  that  though  (fc 
mortgagor  may  continue  in  possession,  he  is  tenant  i 
will  to  th^  mortgagee;  there  is  therefore  no  adverse poi 
session,  and  the  mortgagee  may,  at  any  distance  of  time 
assert  his  title.  In  support  of  the  contrary  doctrioi 
there  are  the  cases  of  Hales  v.  Hales  (c),  and  Sibum  t 
JPletcher  (c/),  and  the  case  of  Trash  v.  White^  before  Lop 
ThurlaWf  determining  mortgages  to  stand  on  the  sini 
footing  with  bonds,  in  respect  to  tlie  presumption  ariiin; 
from  non-payment  of  interest  for  a  long  period. 

I  would  not  have  it  understood  tliat  I  intend  to  d( 
cide  this  point,  but  I  cannot  accede  to  the  doctrine  thi 
no  length  of  time  will  operate  against  a  mortgagee  wh 
has  been  out  of  possession  without  claim  or  acknowledg 
ment.  The  argument  from  t*^^  :e  being  a  tenancy  i 
will,  arises  from  a  mere  fiction ;  for  there  is  no  acUH 
tenancy,  no  demise,  either  express  or  implied.  Tl 
mortgagor  has  not  even  the  rights  of  a  tenant  at  will ;  1 
may  be  turned  out  of  possession  without  notice,  and 

(a)  2  Cox.  118.  (b)  2  Vet,  ien.  51. 

(c)  1  Ch.  Rep.  10^.  id)  1  Ch.  Rep.  59. 

n 
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not  entitled  to  the  emblements.     It  is  only  quodam  modo        1S20: 

a  tenancy  at  will,  as  Lord  Mansfield  says  in  one  of  the  ^     ~t^'- 

^  ,  Chrmiophkm 

case)  (a).     We  cannot  push  it  to  that  extent,  reasoning  v. 

00  the  supposed  relation  of  landlord  and  tenant,  which  is  S^^»"« 
not  founded  in  fact  llie  relation  of  mortgagor  and 
mortgagee  is  peculiar ;  in  a  court  of  equity  the  former 
ii  considered  as  the  owner ;  and  that  is  the  nature  of  the 
contract  between  them ;  the  tacit  agreement  is,  that  he 
ii  to  be  the  owner  if  he  pays.  Then,  what  is  to  be  the 
cfict  of  one  person's  continuing  for  twenty  years  in  posses- 
sion of  the  estate  of  another,  who  does  nothing  to  make 
good  his  title,  and  to  keep  alive  the  relation  of  mortgagor 
tnd  mortgagee  ? 

The  difficulty  I  feel  is,  that  if  twenty  years'  possession^ 
without  claim  on  the  part  of  the  mortgagee,  will  not  ope- 
nte  as  a  defence  against  him,  I  do  not  see  how  any  period 
tf  time,  however  long,  can  bar  him.  If  the  fiction  of  the 
tenancy  at  will  is  an  answer  to  the  objection  after  twenty 
yttrs^  why  will  it  not  be  an  answer  after  any  other  time? 
there  would  be  no  possibility  of  stopping.  With  respect  to 
!i^ mortgagor,  it  is  clear  that  his  equity  is  shut  out  by  the 
Biortgagee  being  in  possession  for  twenty  years  without  ac- 
knowledgement ;  then  why  should  not  this  be  reciprocal? 
Why  should  it  be  necessary  for  the  relation  to  be  kept 
•fire  in  the  one  case  and  not  in  the  other  ?  For  these 
l^uons,  though  I  do  not  give  a  positive  opinion,  I  can- 
^  agree  to  the  doctrines  intimated  in  the  cases  I  have 
dnded  to.  The  >point,  in  fact,  was  not  decided  in 
cither  of  these  coses ;  they  turned  upon  particular  cir- 
ttimstances. 

In  the  present  case,  however,  the  question  is  not  as  to 
die  payment,  for  the  admission  in  the  answer  repels  the 
preramption  that  might  otherwise  have  arisen.     The 

(a)  Mat  V.  Oallmore,  Doug.  S«9. 

question 


M^9 


CA^ti  n^  cJrtANfcettt: 


1M(K 


Sp. 


qaestibn  here  is  with  respect  to  tTie  ori^af  e»<tAee  tf 
the  debt,  and  on  that  ihe  time  affords  a  strmg  grtidtttdf 
presnmpfion  m  favour  of  the  Defendant; 

Besides  this,  is  there  any  case  stated  for  e^iritahfe  ti^ 
Kef?    iThe  FlaintlRs  affecting  to  havie  the  I^  odtt^ 
might  have  soM  the  premises  withont  the  assistaotedf 
the  Court     Why  should  they  come  here,  except  ftiU 
their  title  being  bad  ?  The  conveyance  authorised  a  oi 
in  1 795,  in  the  then  state  of  the  market ;  the  result  of  i 
sale  in  1820  might  be  very  different,  and  it  might  tt 
Tery  hard  now  to  press  the  authority  then  grreh.    TH 
party  was  to  sell  it  for  his  own  benefit,  and  might  \Mt 
sold  it  then;    what  equity  can  there  be  now?     Hia 
foundation  of  the  Plaintiffs'  ease  fails  by  the  absence  of 
all  proof  of  the  title  in  which  it  depends,  and  bj  ibB 
strong  presumption  against  them,  arising  from  the 
dence  of  long  possession. 


Bill  dismissed  with  costs. 


Reg.  Lib.  A.  1820.  ib.  7^ 


3r«v.s5. 


BOEHM  i;.  WOOD. 


ReceiTer  ap-     rilHIS  was  a  motion  for  the  appointment  of  a 
pointed  on  the      1  .    r       ■. 

motion  of  the  pending  a  reference  of  titles  in  a  suit  for  the 

Ti^i^Irfwi^  ^^^^  performance  of  a  contract  for  the  sale  of 
of  title.  estates,  (a) 

Mr.  Hari  and  Mr.  Siephen,  for  the  PlaiJitifl^  the 
vendor,  in  support  of  the  motion,  stated,  that  the  Cowl 
bad  made  orders  similar  to  that  sought  by  the 


(«)  The  circumtlancei  under  which  tbt  nit 
stated  ORlr,  toL  i.  p.  419. 


instituted  are 
motioDy 
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naOxm,  where  €i<^  pArty  wished  to  divest  Wtri^lf  of  the  *«»• 
ifAm^0n  ot  the  property  The  appbtntrtient  of  a  Wh- 
tti?ef  WAS  pdHktilliriy  caNed  for  in  th^  pf^&^td  tmsj 
U  fte  ph>pei^  ebbsisted  of  boikiingi  ttiiC  bl^Ml  ««i 
fiiidi  K  #mild  h^  tieces^  to  6fftet  msdrthM^  Md  «il 
oMismebtid  ^mcb  whiieh  rehired  eotidiAeirdMe  ^Kp^i»^ 
dlHP^  ibd  ftttetitioB;  All  ihd  DeftrndaftTs  dbj^deioiis  w 
dUf  tilte  bad  beeii  Mtswered^  bat  soitie  tkiie  mu^  lAifm- 
Mbie  tte  caiise  co^ld  be  heard. 

lif.  Skidiabdl  opposed  the  motion,  observing^  thai  aH 
i»  <jlgeGt]o&s  to  the  tiil^  were  not  rembiied^  and  that 
tblM^peiiee  ef  a  receiver^  if  one  wa»  4)poiRled,  Might  to 
Iw  bMiie  by  the  tertdor,  whose  duty  it  was  to  have  hif 
tttumdy. 

ffii  LoBD  CVMtlCkLLOB. 

The  proper  order  to  be  Aiade  is,  that  a  receiver  should 
l^tppointed,  reserving  the  consideration  of  the  question, 
I    4  whose  expence  it  should  be. 


Rolls. 

W ATKINS  V.  MAULE.  Nov.  so. 

SIR  ROBERT SALUSBURY  being  indebted  on  his  A  promissory 
®  note  18  drawn 

private  account,  and  also  as  a  partner  in  the  bank-  for  the  accom-< 
U^hoose  of  Sir  Robai  Salusbury  and  Co.,  to  Messrs  "^  who  trans- 
Awn,  Thornton^  and  Co.,  in  March  1812,  executed  a  fersitto  A 

1  o        .  '  1  •1  and  C,  with* 

Mvqrance  to  them  of  certain  real  estates  in  the  county  out  endorse- 

otMimmaidhf  by  way  of  mortgage,  with  a  power  of  sale  to  "?J"'»  for  valu- 

tion,  and  afiar- 
tfMri  beeemes  banRrupt^  and  dies  intestate-.    Held  that  B^.  and-  C  might  recover 
IHHdt  the  drawer,  the  note,  having  been  endorsed  several  vears  after  it  was  due  by 
io  A  and  C  ;  B,  having  for  that  purpose  procurisd  letters  of  administration  to  the 

\€t  A. 

secure 


9S8  CASES  IN  CHANCERY. 

1820.  secure  the  debt  due  on  his  priTate  sccoun^  and  (he 
upon  trust}  to  apply  the  produce  in  liquidation  of  ti 
partnership  del^t  Messrs.  Daamt  Thornton^  and  Cow  i 
terwards  agreed  to  make  further  advances  to  Sir  £0811 
SaUttbury  and  Co.»  on  condition  of  having  promissoi 
notes  to  the  amount  deposited^  by  way  of  security.  A 
cordingly,  on  the  12th  Jl%,  I8IS9  Sir  Boberi  SA 
btary  and  Co.  remitted,  without  indorsement,  apromism 
note  for  20002.,  dated  the  17th  Aprils  1813,  payable 
twelve  months  to  Sir  Bdbert  Sabidmry^  or  order,  for  whc 
accommodation  it  had  been  drawn  and  signed,  withfl 
consideration,  by  Benjamin  HaU^  Esq.  Credit  was  giv 
by  Messrs.  Down,  Thornton^  and  Co.  to  Sir  Eoberi  Sak 
bury  and  Co.  for  the  amount,  which  was  afterwards  dnp 
for  and  received  by  them.  On  the  note  becoming  di 
Messrs.  Dawn,  Thornton,  and  Co.  presented  it  at  Mesa 
Pj^s  and  Co.'s,  where  it  was  made  payable^  who  pi 
it  out  of  effects  of  Hal[%  in  their  hands.  HdU  teaui 
strated  with  Messrs.  Iknm,  Thornton,  and  Co.  cm  A 
having  procured  payment  of  the  note,  stating,  that  at 
time  when  he  signed  it,  he  had  been  assured  by  Sir  . 
hert  Salusbury,  that  he  would  not  be  called  upon  for  gf 
ment,  unless  a  deficiency  should  arise  upon  the  sale  oF 
estates.  Messrs.  Down,  Thornton,  and  Co.,  yielding 
these  representations,  repaid  the  2000/.,  and  took  Ks 
the  note,  upon  an  understanding  that  Hall  should  ] 
them  the  amount,  in  the  event  of  the  produce  of  the  a 
of  Sir  Robert  Salusburj/s  estates  proving  iHsuflScieii^ 
satisfy  their  debt. 

In  December  1815,  Sir  Robert  Satusbury  becams 
bankrupt;  and  Edward  Down,  a  partner  in  the  homec 
Down,  Thornton,  and  Co.,  was  chosen  his  assignee.  Til 
estates  were  sold,  and,  after  the  application  of  the  pro 
duce  in  payment  of  the  debt  of  Messrs.  Dawn,  Thomtm 
and  Co.  tliere  remained  a  considerable  balance  doe  t 

tfa« 
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fix>in  Sir  Boberi  Salusbury,  and  from  the'  partner-  1820. 
•bip  of  Sir  Robert  Salusbury  and  Co.  Down,  Thornton^ 
mw^  Co.  then  applied  to  Hall  for  payment  of  the  note, 
mMkA  commenced  an  action  against  him  upon  it,  when  he 
oflEsred  to  give  a  bond  for  the  amount,  which  offer  was 
Aoceded  to,  and  the  proceedings  in  the  action  were 

« 

Mtiopped;  bat  before  the  execution  of  the  bond,  H<M 
died  suddenly.     A  creditor's  suit  having  been  instituted 
for  the  administration  of  his  estate,  and  a  decree  pro* 
Bounced,  Messrs.  Dowuj  Thornton^  and  Co.  carried  in  a 
daim  fur  the  amount  of  the  note  in  question,  and  in- 
terest, which  was  rejected  by  the  Master.  Edward  Doom 
•fterwards,  in  July  1820,  took  out  letters  of  administra- 
tiOQ  to  Sir  Robert  Salusbury^  who  had  died  intestate^  in 
16i7.     He  then  indorsed  the  note  to  himself  and  part- 
ner, bat  the  Master  was  still  of  opinion  against  their 
dnm,  and  they  now  petitioned  for  leave  to  file  excep- 
tions to  his  report,  stating,  that  they  had  not  been  able 
te  carry  in  objections  in  the  usual  course,  from  not 
Wring  had  notice  of  the  time  when  it  was  prepared  and 
*^gned«    The  petitioners  stated,  that  they  had  not  dis- 
^Ofered  the  want  of  indorsement  on  the  note  till  some 
^hiie  after  the  death  of  Sir  Robert  Salmbury  ;  and  it  was 
on  the  other  side,  that  that  fact  was  also  unknown 
Hall  and  his  solicitors,  at  the  time  the  action  men- 
above  was  brought  against  him. 

Mr.  Hornef  Mr.  SftadweU^  and  Mr.  Pemberion^  in  snp« 
of  the  petition. 

The  promissory,  note  on  which  the  claim  is  founded^ 

^as  transferred  for  valuable  consideration   before  the 

Wnkruptcy;  and,  therefore,  the  bankrupt,  though  the 

'mdorsement  was  forgotten,  retained  no  interest  In  it ; 

^ith  respect  to  the  note^  be  was  in  the  situation  of 

itmstee,  and  nothing  passed  to  his  assignees.     Hence 

Vol.  IL  R  an 
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1820. 


an  indorsement  by  him  after  the  bankruptcy  would  Iun 
been  good :  Smih  v.  Pickering  (a\  Arden  ▼•  WaSm 
{b) ;  and  he  might  have  been  compelled  to  complete  A 
security,  by  performing  that  act.  The  indordemeat  k 
his  administrator  is  equally  valid  (c) ;  and  it  is  no  si 
jection,  that  the  administration  was  taken  out  for  tbi 
particular  purpose;  for  it  was  a  duty  which  the  bml 
rupt  was  bound  to  perform.  Being  in  the  haodi  ( 
holders  for  valuable  consideration,  the  circumstance  ( 
its  being  an  accommodation-note  does  not  affect  thai 
Independently  of  this,  HaU*s  subsequent  promise  to  pi 
is  sufficient  proof  of  the  debt. 


'Mr.  Heald  and  Mr.  Coopa\  on  the  other  side,  waiit 
any  objection  to  the  form  of  the  application ;  but  ok 
served,  that  the  circumstances  appeared  only  on  tk 
affidavits  of  the  Petitioners,  which  are  not  admitfU 
when  the  debt  is  contested  (d)j  and  which  had  not  bei 
answered  or  objected  to,  as  the  Master's  opinion  wi 
against  them,  upon  their  own  statement ;.  they  therefii 
desired  that  the  affidavits  might  not  be  considered  tot 
conclusive  as  to  the  facts.  They  then  contended,  \8t^  Thi 
the  consideration  being  paid  to  the  partnership,  andin 
to  Sir  Robert  Salusbwy  himself,  did  not  bind  the  aocoi 
modation  drawer.  2dlyf  That  the  indorsement  faoB 
made  six  years  after  the  note  became  due,  after  thed«l 
of  the  bankrupt,  by  an  administrator,  who  was  himself  oi 
of  the  holders,  was  not  operative.  A  party  taking  in 
negotiable  instrument  after  it  is  due,  takes  it  acooi 
panied  with  all  the  equities,  and  with  all  the  infirmit 
to  which  it  was  subject  in  the  hands  of  the  indorser. 

(a)  Peak,  N.  P.  C.  50, 

{b)  5  East,  317.,  and  sec  Ex  parte  Greening,  13  Ves,  «06. 
parte  Mowbray ^  ante,  vol.  i,p.  428. 

(c)  Hawlinson  v.  Stone,  S  Wils,  1 .  2  Stra.  1 260 
(c/)  See  Fladong  v.  mnfer,  19  Vet,  196 

Boe 
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V.  Starling  (a),  Roberts  v.  Eden  (6),  Gaggerly  v. 
t  {c%  Crosslct/  V.  Hanu  {d)  And  therefore,  the 
or  of  holders  for  valuable  consideration  does  no^ 
Petitioners  in  a  better  situation,  as  against  HaU^ 
e  bankrupt  would  have  been  in,  if  he  had  re- 
it,  and  he  could  not  have  brought  an  action, 
ras  no  way  of  compelling  Sir  RobeH  Salusbun/  to 
the  note  before  his  bankruptcy ;  and  afterwards, 
d  not  have  been  compelled  without  the  assent  of 
^eeis.  Tiie  indorsement  was  the  voluntary  act 
dministrator,  for  the  purpose  of  making  himself 
or.  The  promise  said  to  have  been  made  after- 
cannot  be  relied  on,  having  been  without  con- 
>n,  and  under  the  idea  that  the  indorsement  was 
;  besides  being  void,  under  the  statute  of  frauds, 
)inise  to  pay  the  debt  of  another. 


1820. 


Watkins 

V. 

Mauix, 


Elf  A8T£R  of  the  Rolls. 

e  shape  in  which  this  comes  before  tiic  Court,  I 
think  that  I  can  refuse,  if  it  is  insisted  on,  to  send 
to  the  Master  for  a  further  inquiry  into  the  facts, 
arties  opposing  tlie  allowance  of  the  Petitioners' 
looght  it  unnecessary  to  controvert  their  state- 
rom  a  reliance  on  the  legal  consequences  being 
the  claim ;  if  tliat  was  their  reason  for  not  dis- 
the  facts,  which  they  now  think  they  can  succeed 
oving,  I  think  it  is  fair  that  they  should  have  an 
inity  of  so  doing ;  but,  at  present,  we  must  sup- 
i  circumstances  to  have  been  as  thev  are  now  re- 

3d. 


note  was  dated  the  1 7th  A])ril  1813,  payable  to 
€rt  Saltisbtiji/j  or  order,  twelve  months  after,  and 


)  7  T.  /?.  423. 
)  2  y.B,  170. 


(A)  1  Bot.  Sr  PuL  398. 

{d)  13  jB«/,498. 


R  2 


Wftjl 
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was  remitted  to  the  London  banking-house  of  the  Ped- 
tioners  in  May   1813.     Upon   receiving  it  they  gttfc 
credit  to  Sir  Robert  Salusbury  and  Co.  for  the  amomit 
the  whole  of  which  was  afterwards  drawn  for  and  paid 
Though  this  was  not  a  payment  personally  and  indtri 
dually  to  Sir  Robert  Sahisbury^  yet  it  was  a  consideratufe 
moving  towards  him,  being  a  payment  to  a  home  ^ 
which  he  was  a  partner,  he  having  transmitted  it  for  tSj 
purpose  of  obtaining  the  advance^  and  being  benefitta 
by  it  jointly  with  the  other  partners.     Upon  its  becom 
ing  due,  an  application  is  made  to  I^bus  and  Co.,  who 
pay  it.     Shortly  after,  HcUl  learning  this,   a  raeeCiiy 
takes  place  between  him  and  the  Petitioners ;  but  no* 
thing  is  said  about  the  want  of  indorsement;  be  does 
not  dispute  the  payment  on  that  ground,  but  because  it 
was  given  originally  only  as  a  guarantee,  thus  admittiii^ 
that,  in  other  respects,  there  was  no  objection  to  it    He 
was  then  liable  to  pay,  as  I  take  it  for  granted  be  koev 
the  purpose  for  which  the  note  was  to  be  used,  and  die 
indorsement  might  have  been  added  at  any  time.    There 
was,  therefore,  an  admission  on  his  part  of  his  lialMlit]f> 
it  being  understood,  that  he  was  only  to  be  resorted  to 
in  the  event  of  a  deficiency.     On  the  footing  of  theie 
communications,  and  in  reliance  upon  him,  the  mon^ 
was  actually  repaid  by  the  Petitiouers  in  a  manner  very 
honourable  to  themselves.     It  is  said,  that  this  was  coif 
an  agreement  to  pay  the  debt  of  another ;  but  at  the 
time  he  promised,  he  had  actually  been  made  respon- 
sible ;  he  could  not  have  got  back  the  money,  without 
an  action,  and,  in  consideration  for  their  returning  it  to 
him,  he  makes  this  promise;  then,  is  not  that  sufficient 
to  bind  him  ? 


Saltisbufy  and  Co.  were  unable  to'pay,  and  afterward! 
became  bankrupts.  Proceedings  were  then  commenoec 
against  Hallf  and  if  he  conceived  that  he  could,  for  an 

reason 
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resist  the  action,  he  knew  the  proper  mode  of       1620. 
defending  it :  but  instead  of  that,    the  action  is  stopped      WATOKi 
by  his  andertaking  to  give  a  bond,  and  the  costs  were  v. 

paid  by  him.     He  did  not  therefore  mean  to  question 
the  propriety  of  the  action,  but  recognized  the  justice  of 
il.    The  circumstance  that  prevented  the  bond  from 
bebg  executed  in  his  life-time,  was,  that  it  was  intended 
to  include  the  interest  that  was  due;  and  he  died  before 
the  interest  was  calculated. 

After  all  this,  difficulties  are  now  made.     It  is  stfid 

that  the  indorsement  is  bad,  because  it  is  by  an  admi- 

nistratori  and  made  six  years  after  the  note  was  due, 

lod  after  the  bankruptcy  of  the  party  who  transferred 

it.    But  is  there  any  difference  between  an  indorsS^ment  No  difierence 

I9  the  party  himself,  and  one  by  his  personal  represent-  doreement  of 

tfife?      There  is   no  doubt  that  when  the  note  was  « "otc  by 

the  party  and 
lotted  it  was  intended  that  it  should  be  a  security,  and  one  by  his  per- 

»kcn  a  note  is  handed  over  for  valuable  consideration,  *on*l  r«P'^ 
Ike  mdo«ea,ent  is  a  mere  form ;  the  transfer  for  con-  TnTbeing 
■Jeration  is  the  substance;  it  creates  an  equitable  right,  handed  over 
iod  entitles  the  party  to  call  for  the  form.     The  other  consideration^ 

ii  bound  to  do  that  formal  act,  in  order  to  substantiate  ^^^  indorse- 
'.     ,  ment  is  a  form 

tte  right  of  the  party  to  whom  he  has  transferred  it ;  tirhich  the 

iftd  as  be  is  bound  to  do  it,  the  indorsement  by  his  re-  thj3to  call 
pitteotative  is  undoubtedly  as  good  as  if  it  was  by  himself,  for. 
the  six  years  that  had  elapsed  does  not  affect  the  validi* 
^  of  the  indorsement;   the  transaction  in  1817  with 
QsS  was  enough  to  take  it  out  of  the  statute  of  limita- 
tions. 

Nor  is  it  of  any  importance  that  the  indorsement  was 
bj  a  person  holding  the  double  character  of  administra- 
tor and  indorsee,  because  it  was  a  mere  form ;  not  pass- 
kg  any  thing  substantial.  If  a  note  or  bill  is  transferred 
vilbout  indorsement  for  valuable  consideration,   before 

R  5  the 
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1820. 


Watkins 

V, 

Maule. 


the  bankruptcy^  the  holder  may  afterwards  calt  on  th 
bankrupt  or  his  assignees  to  indorse  it,  whichf  aocofd 
ing  to  Smith  v.  Pickerings  and  the  other  jcases,  wil 
make  it  as  valid  as  if  it  had  been  indorsed  at  first;  fa 
the  equitable  right  attaches  at  the  time  of  the  tranifei 
and  the  assignees  succeed  to  all  the  equitable  rights  an 
liabilities  of  the  bankrupt.  The  act  of  the  b8iikni[ 
could  not  have  the  efiect  of  passing  any  substantial  k 
terest,  but  it  is  operative  in  this  instance,  because  it 
only  a  form  necessary  to  give  validity  to  a  security  tb 
was  previously  good  in  substance. 


The  cases  that  have  been  cited  to  establish  the  po 
tioni  that  the  iddorsee  of  a  note,  after  it  is  due,  takes 
subject  to  the  equities  affecting  it  in  the  hapds  of  the  m 
dorser,  do  not  apply  here ;  for  that  is  only  true,  when  tb 
note  is  due  at  the  time  it  is  first  taken.  When  that  is  tlM 
first  transaction,  he  then  takes  it  with  a  degree  of  sui 
picion  attached  to  it.  But  that  has  no  application  to  \ 
case,  where  the  transfer-was  before  the  note  became  din 
and  where  the  equitable  right  had  therefore  passed  bi 
fore  the  day  of  payment,  (a)  Its  being  an  accommods 
tion-note  makes  no  difference  ;  it  is  equally  good  i 
between  the  holder  for  valuable  consideration,  and  tb 
drawer.  1  am  clearly  of  opinion,  that  the  indorsema 
was  sufiicient  to  give  effect  to  the  antecedent  right,  thf 
vested  at  the  time  when  the  consideration  was  paid,  an 
that  the  promise  made  afterwards  by  Hall^  for  whic 
there  was  abundant  consideration,  is  binding  on  his  pa 
sonal  representative.  Supposing  the  facts  to  be  as  ths 
are  stated,  his  assets  are  liable ;  but  if  there  is  any  dii 
pute  about  the  trutli  of  the  statements,  all  that  can  t 

(a)  The  indorsemert  has  relation  back  to  the  time  of  the  delive 
of  the  bill. «  See  Anon,  1  Camph.  492.  n. 


dot 
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e  M»  to  refer  it  biu:k  to  the  Master  to  enquire  into  the 
Petitioners'  claim. 


1820. 


His  Honour  doth  order,  that  it  be  referred  back  to  Mr» 
to  review  his  report,  bearing  date  the  5th  day  of 
fy  1820;  and  it  is  ordered,  that  the  said  Master  do 
enquire  into  the  validity  of  the  Petitioners'  charge  for 
tbesQoi  of  2000/,,  in  the  petition  mentioned,  to  be  due  to 
them  as  surviving  partners,  as  in  the  said  petition  men- 
tbned ;  and  the  said  Master  is  to  state  his  opinion  thereon 
to  the  Conrt,  whereupon  such  further  order  shall  be 
'Dade  as  shall  be  just. 

Reg.  Lib.  B.  1820.  fo.  127. 


FOLEY  V.  WONTNER. 

'M^HIS  was  a  bill  by  some  members  of  a  dissenting 
meeting-house  against  the  trustees  and  committees, 
for  a  general  regulation  of  \i^  affairs,  according  to  a  trust 
deed  executed  in  May  17^^f  at  the  time  of  its  original 
erection.     In  the  year  1803,  the  ground  on  which  the 
nieedng  house  stopd  being  required  for  the  purposes  of 
tbe  London  Dock  act,  a  new  meeting-house  was  built 
on  another  spot,  and  on  that  occasion,  a  new  trust  deed 
was  executed,  differing  from  the  former,  by  transferring 
the  power  of  filling  up  the  vacancies  amongst  the  trus- 
tees and  committees,  from  the  congregation  at  large,  to 
the  surviving  trustees  and  committees.     This  alteration 
was  alleged  to  be  conformable  to  the  original  resolutions 
of  the  congregation,  in  17^6,  from  which  the  deed  then 
ezeciited  had  in  that  particular  deviated.     There  were 
to  be  five  committees  and  thirteen  trustees,  in  whom  the 

R  4  legal 


Nov,  25. 

Jurisdiction 
for  execution 
of  a  truat  for 
supporting  a 
dissenting 
meetini^ 
house^difficult 
to  exercise. 
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l^gal  estate  was  vested;  and,  from  time  to  time^  <m  diT 
appointment  of  new  trustees,  proper  assignments  were  to 
be  made.     It  appeared  that  various  disputes  bad  ariseo. 

On  tbe  filing  of  tbe  bill^  an  injunction  bad  been  ob- 
tained, to  restrain  the  Defendants  from  shutting  ^e 
chapel,  or  excluding  any  of  the  congregation*  A  motion 
was  now  made  to  dissolve  the  injunction ;  and  a  Crem 
motion  was  made,  at  the  same  time,  for  the  appointme&l 
of  a  receiver. 


Mr.  Hart  and  Mr.  Smpkinsan,  for  the  Pkintifi. 

Mr.  Agar  and  Mr.  J.  Martin^  for  the  Defendants. 

The  Lord  ChanceUor  said,  he  had  several  times  been 
called  upon  to  execute  trusts,  with  respect  to  these  dit-' 
senting  meeting-houses,  held  under  trust  deeds ;  but  what 
the  Court  could  do  in  such  cases  was  very  littie.  Con* 
sidering  their  number,  it  was  much  to  the  credit  of  dis- 
senters that  their  affiurs  were  not  Inore  frequentiy  made 
the  subjects  of  suits ;  when  they  had  been,  he  had  never 
known  any  good  result  from  it. 


If  tliis  stands  on  tbe  first  deed  only,  and  was  the 
of  any  other  trust,  it  seems  to  me^  that  if  they  have  not 
filled  li^  the  whole  number  of  trustees  and  committeesi 
the  power  of  the  remainder  is  gone.  The  deed  is  on  the 
principle  which,  I  believe,  governs  most  dissenting  con- 
gregations, that  the  trustees  and  minister  are  to  be  elect- 
ed ;  and  it  provides  that  due  assignments  are  to  be  made 
from  time  to  time.  These  persons  cannot  associate  others 
with  them  to  act  as  trustees ;  they  must  be  trustees  or  no- 
thing. In  such  a  case,  unless  it  differs  from  all  other 
trusts,  the  Court  would  fill  up  the  number,  referring*  it 
to  the  Master  to  appoint  proper  persons,  and  when  ap- 
pointed, would  direct  them  to  carry  on  the  trusts  of  the 

deed- 
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[a¥i0g  neglected  to  fill  up  the  vaauicies,  there  k       lOo. 
now  who  has  any  power.     I  apprehend  neither        «" '  ^' 
gregation  nor  any  one  else  can  fill  them  np ;  it  v. 

done  by  the  Court.  Wontkm. 

I  respect  to  the  minister,  the  practice  of  the  Court,  Pending  a  rait 
coses,  is,  if  they  find  a  minister  in  possession,  forthcregula- 
listering  in  the  way  in  which  it  was  the  meaning  senting  mieet- 
ongr^gation  that  he  should,  preaching  the  doc*  ||^~^j^i 
lat  were  intended,  to  continue  him  in  the  mean  ifperfonninfl; 
hetber  he  was  duly  appointed  or  not;  for  the  first  in'generaTbc 
(to  have  the  service  perfcMmed;  add  the  Court  continued, 

1  .      t_  •        1  whether  duly 

'  him  his  salary.  appointed  or 

noL 

of  the  most  difiicult  questions  in  these  cases  is,  ^  dissendmr 
to  be  the  course  when  the  doctrines,  which  it  was  meeting-house 
ly  matter  of  agreement  should  be  inculcated,  are  devoted  to  the 
ered  to  by  all  the  congregation ;  some  of  them  ^pctiinen,  on- 
changed  their  religious  opinions.    1  take  it  to  be  on  at  the 
Ued  by  a  case  in  the  House  of  Lords,  on  appeal  SrS?"  °^ 
x>tland,  that  the  chapel  must  remain  devoted  to  though  some 
trines  originally  agreed  on.     I  think  I  acted  on  gation  m^^ 

the  case  of  a  chapel  in  Worcestershire  (a).  change  their 

opinions. 

Lordship  desired  the  motions  to  stand  over  till 
ct  seal,  and  strongly  recommended  the  parties 
;  to  some  arrangement  in  the  mean  time. 


motions  were  brought  on^again;  no  arrangement  December  6. 
been  effected. 

Lord  Chancellor. 

e  parties  cannot  agree  as  to  the  trusts  on  which 

e  CrmgdalKe  v  AUIcman,  I  Dotv.  P,C.  1.     AUorncy-General 
Ml,  5  iW«rr.  552. 

the 
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the  meeting-house  is  now  held,  I  must  refer  it  to  the 
Master  to  inquire  what  the  trusts  ai*e,  and  in  the  meui 
time  enjoin  all  parties  from  doing  any  thing  to  disturli 
the  state  of  things  now  existing*  The  appointments  m 
trustees  are  nothing,  and  the  persons  are  no  trustees  til 
they  can  join  in  all  the  acts,  that  form  the  duty  of  Urn 
trustees.  It  will  be  much  better,  if  they  can,  to  settle  = 
out  of  Court;  if  they  cannot  before  Saturday,  I  will  dia 
pose  of  the  motion ;  but  I  do  not  at  present  see  my  wm 
to  any  thing  but  sending  it  to  the  Master.  I  am  m 
most  afraid  that  I  am  doing  what  may  subvert  the 
of  many  religious  societies,  in  shovring  the  infirmities 
the  law  on  this  subject. 


A  reference  to  arbitration  was  afterwards  agreed  tc». 

Reg.  Lib.  A.  1820.  fol.  53S« 


llfSO. 

Rolls. 

December  2. 

Bequest  of  the 
balance  in  the 
hands  of  testa- 
tor's agents  at . 
the  time  of 
his  death,  held 
to  iudude  a 
sum  which  he 
had  by  letter 
directed  them 
to  inrest  in 
the  funds,  but 
which  was  not 
invested  tili 
after  his  death. 


HILL  V.  MASON. 

T  lEUTENANT-COLONEL   J.   HILL,    by   his 

"^^^  will,  gave  to  his  wife,  the  Plaintifi,  whatever  ba- 
lance might  be  in  the  hands  of  Messrs.  Greenwood  and 
Caj^  his  agents,  or  any  other  agents  he  might  have  at 
the  time  of  his  decease.  The  testator,  at  the  time  d 
making  his  will,  and  of  his  death,  which  happened  on 
the  3 1st  August  1819,  was  residing  in  the  island  of  »Ji^ 
maica.  On  the  5th  oi  August,  1819,  he  wrote  to  Messrs. 
Greenwood  and  Co.,  desiring  them  to  purchase,  in  bu 
name,  a  sum  of  550/.  3  per  cait»  consols.  The  lettei 
reached  them  on  the  28th  September  in  the  same  year, 
and  on  the  13th  Oc/o6^r  following,  before  the  news  of  hi< 
death  had  arrived  in  England,  they  laid  out  378/.  S^i.  Bd.^ 

la  pari 
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art  of  the  testator's  monies  in  their  hands,  in  the  par- 
of  550/.  oonsols.  The  bill  was  filed  to  determine 
hether  the  Plaintiff  was  entitled  to  this  sum. 


Mr.  Home  and  Mr.  BickeUs^  for  the  Plaintiffi  con- 
tended that  the  authority  given  by  the  letter  failed,  by 
the  testator's  dying  before  it  was  acted  upon ;  and  that 

the  Plaintiff  was  entitled  to  whatever  was  actually  in  the 

agents  hands  at  the  time  of  his  death. 

Mr.  Raithly^  for  the  Defendants. 

The  Master  of  the  Rolls  thought,  that  unless  the 
letter  was  treated  as  testamentory,  which  it  did  not  ap« 
pear  to  be,  the  sum  in  question  must  be  considered  to 
form  part  of  the  balance  in  the  hands  of  Greemoood  and 
Co.  at  the  time  of  his  death ;  if  it  was  a  power,  having 
been  revoked  by  death,  it  was  of  no  effect.  The  decree 
Was  made  for  the  Plaintiff. 

Reg.  Lib.  A.  1820.  fo.  123. 


GOODMAN  V.  SAYERS. 


ISSO. 

Rolls 
Dec,  9. 4. 


^H£  I^aintifi^  who  was  by  trade  a  cornfactor,  the  A  bill  will  not 
*  Defendant  Sayers,  and  one  H.  C6bden,  in  the  year  J^^^n^^^ 
1811,  jointly  entered  into  a  contract  for  supplying  the  guertion  of 
bvracks  in  the  county  of  Sussex  with  forage  and  oats,  ^  artntration, 

fcrsix  months:  and  they  airreed,  durinir  the  continuance  «x<«pt  f«r 

if  -"o        '  o      ^  ^       corruption, 

or  die  contract,  to  be  jointly  concerned  in  purchasing  partiaiity»  or 
oats,  and  taking  consignments  of  oats  on  commission.  jlJ^Suctin^tSc 

At  the  end  of  three  months,  Ccbden  retired  from  the  part-  arbitnton. 

No  remedy  in 
equity  for  the 
recovery  of 
money  paid  on  compromise  of  an  action,  where  the  party  had  full  knowledge  of  the 
fiicts,  and  the  means  of  proving  them  at  the  trial. 

nership; 
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IMO.  nersbip;  but  the  Plaintiff  and  the  Defendifit  Sihfefm 
oontinoed  it  for  half  a  year  longer.  Differences  aridll^ 
between  the  two  latter  on  the  sobject  of  their  paTtn«h 
ship  transactions,  they  agreed  to  refer  them  to  arbitni 
tion;  and  they  accordingly,  in  August  1812,  execotA 
general  bonds  of  arbitration,  submitting  all  matters  it 
dispute  to  the  Defendants,  JV.  C  NewUmdj  and  Jl  Cooper 
and  to  H.  Hobbs^  or  any  two  of  them,  and  agreeing,  tHa 
the  submission  should  be  made  a  rule  of  the  Court  t 
King's  Bench. 

One  of  the  questions  discussed  before  the  arbitrator 
was  upon  a  claim  .made  by  Sayers  to  be  a  sharer  wis 
Goodman  in  the  profits  of  three  cargoes  of  wheat,  ovderv 
by  the  latter  in  their  jomt  names.  It  was  stated  I 
Goodman^  that  these  cargoes  were  purchased  on  his  m 
parate  account ;  but  that  the  two  first,  being  bought  ~ 
houses  with  whom,  he  and  Sayers  had  some  dealings  , 
oats  in  the  course  of  their  partnership,  he  had,  by  tb 
permission  of  Sayers,  made  use  of  his  name  in  the  order. 
the  last  cargo,  he  said,  was  ordered  in  his  own  name 
only  ;  but  he  refused  to  produce  the  invoice  and  docu- 
ments relating  to  it,  contending,  that  these  wheat  trans- 
actions  took  place  on  his  separate  account,  and  wei*e  not 
meant  to  be  included  in  the  reference.  Sayers  deniec 
having  authorized  the  use  of  the  joint  name  in  the  brder 
in  question,  and  said,  that  he  had  only  accidentally  di» 
covered  the  fact.  The  arbitrators  concurred  in  thinking 
that  the  purcliases  of  the  two  first  cargoes  should  b 
treated  as  partnership  transactions ;  and  Newland  am 
Cooper  were  of  opinion,  that  the  proceeds  of  the  thin 
cargo,  on  which  there  was  a  considerable  profit,  ought 
also  to  be  brought  into  the  account ;  and  expressed  theii 
intention  of  deciding  accordingly ;  the  other  arbitrator 
Hobbs,  who  had  been  appointed  by  Goodman,  wa^  miidi 

die- 
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^iiiiatisfied  wkh  this  determination,  and  declared  be 
vroitld  have  nothing  more  to  do  with  the  reference;  on 
oneticcasion  he  left  the  room  in  anger ;  but  it  appeared 
tbnt  be  was  prevailed  upon  by  Cooper  to  return  and  prcH 
eeed  with  the  business.  Nevsland  and  Cooper  determined 
to  make  their  award  alone ;  but  they  previously  pre- 
pared a  case  upon  these  three  •  cargoes,  for  the  opinion 
of  Mr.  Hari.  The  case  stated  the  whole  to  have  been 
thought  in  the  partnership  name^  without  the  knowledge 
of  Severs,  The  opinion  of  Mr,  Hart  upon  the  circum« 
stances  stated  was,  that  Sayers  was  entitled  to  participate 
>o  the  profits.  At  the  next  meeting,  the  case  and  opinion 
'^erc  produced,  when  HMs,  still  refusing  to  concur, 
^ey  parted  wiUiout  coming  to  any  conclusion.  A  few 
^loyB  afterwards,  on  the  9th  Cfctober^  1812,  Neaiand  and 
Gooper,  without  giving  notice  to  Hobbs,  signed  their 
^Ward,  by  which  they  directed  the  Plaintiff  to  pay  the 
^Utn  of  432/.  }8s.  Id.  to  Sayers^  and  ordered  that  a  ba- 
^Atice  of  307/.  195.  due  by  them,  on  their  joint  account, 
^o  a  house  at  Z>aies,  should  be  paid  by  tliem  in  equal 
Proportions. 


The  Phiintiff  having  refused  to  comply  with  this  award^ 
layers  commenced  an  action  against  him  upon  the  bond ; 
^iid,  in  March  181 S,  the  Plaintiff  being,  as  he  said,  in- 
l^Onned  by  his  solicitor  that  he  had  no  remedy,  submitted 
to  pay  the  432/.  IS5.  l£2.,  upon  an  agreem^it  that  some 
sUleged  errors,  for  which  he  claimed  an  allowance^  should 
\^  investigated.  The  three  arbitrators  met  agaui  for 
%hi8  purpose,  when  the  Plaintiff  produced  a  statement  of 
^mirs,  which  were  found  to  be  matters  that  bad  been 
previously  decided,  excepting  two  items,  which  the  Plain- 
%iff  had,  on  the  former  occasion,  omitted  to  bring  forward, 

■ 

for  which  they  allowed  him  25/.  3&  Id.    This  sum  was 
^:epaid  to  him  by  Sayers. 

The 


GOODITAK 
V. 

Satbrs. 
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The  bill  was  afterwards  filed,  in  Febnutty^  IBU 
against  Sayersj  Neatani^  and  Cooper^  imputing  pai 
tiality  and  misconduct  to  the  two  latter,  and  prajim 
that  the  award  mig^t  be  set  aride,  and  the  aocooBl 
taken;  and  that  the  Defendants  might  be  restraina 
irom  making  the  submission  a  rule  of  Court.  Tlie  Are 
arbitrators,  and  several  other  persons,  were  examined  a 
witnesses.  It  was  stated  by  Hobbs^  that  the  Plamtiff 
banker's  books  had  been  offered  to  proves  that  he^lui 
alone  paid  for  the  wheat ;  but  the  other  arbitrators  ha 
refused  to  receive  the  evidence;  he  accused  Neaohmd  an 
Cooper^  particularly  the  former,  of  evincing  great  pai 
tialtty ;  and  th^,  in  their  evidence,  made  the  same  aoca 
sation  against  him.  They  also  said,  that  the  Plaintii 
had,  at  first,  denied  that  any  i^beat  had  been  ordered  b; 
him  in  the  joint  names  of  himself  and  Sayers  /  but  that 
on  being  cautioned  by  Hobbs^  that  there  were  documcnl 
to  prove  it,  he  admitted  the  fact.  Another  witoesi 
John  AppSj  who  was  clerk  to  the  Plaintiff,  deposed  ft 
declarations  by  SayerSf  that  he  had  no  interest  in  tb 
wheat,  and  to  his  having  consented  to  the  use  of  hi 
name  in  the  orders ;  it  appeared  that  all  the  three  car* 
goes  had,  in  fact,  been  bought  in  the  joint  names. 


Mr.  Wing  field  and  Mr.  Skirr&w  for  the  Plaintiff. 

This  award  ought  to  be  set  aside,  on  account  of  the 
gross  partiality  of  the  two  arbitrators,  by  whom  it  wai 
made.  This  is  proved  by  the  evidence  of  Hobbs,  and 
by  various  circumstances,  such  as  their  entertaining  the 
question  as  to  the  wheat,  which  was  not  intended  to  be  re< 
ferred;  rejecting  the  evidence  of  the  bankers,  and  of  theii 
books;  their  not  exsLminingApps,  the  clerk,  whose  evidence 
proves  the  wheat  not  to  have  been  bought  on  account  ol 
the  partnership ;  and  particularly  by  their  acting  under 
the  reference  in  the  absence  of  the  third  arbitrator,  and 

without 


CASES  IN  CkANCERY.  ^5« 

^viritboat  his  knowledge.  They  privately  prepared  a  cas^     ^  1B20. 
a^xiiairly  stated^  and  finally  made  their  award  without 
erxmwlting  HMs,  or  giving  him  notice  of  the  meeting, 
nrhough  two  may  have  the  power  of  actings  yet  they 
mBat  not  exclude  the  third ;  every  arbitrator  must  be 
8iimaionod  and  have  an  opportunity  of  being  present. 
lydUen  V.  Machiru  {a)    The  parties  who  have  referred 
the  matter  to  three  persQns,  have  a  right  to  the  exercise 
of  the  judgment  of  each.   Though  those  who  attended 
form  the  majority,  and  the  other,  if  he  had  been  pre- 
sent, could  not  have  prevented  their  determination,  yet 
btt  view  of  the  case,  and  his  arguments,  might  have  in- 
fluenced their  opinions;  and  therefore  private  meetings, 
or  tbe  exclusion  of  one  arbitrator  by  the  others,  vitiates 
tbe  award.  Burtony.Knight{b)j  Metcalfe  v.  Ives  (c),  C&t- 
^   y.  Lequesne  {d).    Hobbs  having  once  said  that  he 
^otild  not  continue  to  act,  was  no  ground  to  absolve 
^l^etn  from  giving  him  notice;  though  he  hastily  uttered 
^l^ia  expression,  yet  it  was  evidently  not  his  settled  pur- 
P^^^  for  he  returned  and  proceeded  in  the  business. 
£^en  if  it  had  been  apparently  a  more  deliberate  decla- 
^tion,  a  notice  of  the  meetings  was  still  necessary; 
^ere  should  have  been  a  loais  pcenitentue  :  he  might 
^ave  altered  his  determination,  and  have  resumed  his 
t^flice. 

. 

Hie  award  not  having  been  made  a  rule  of  court,  no 
AiBculty  arises  here,   as  in  Fetherstone  v.   Cooper  (^}, 
vtiA  Qwinnettf  v.  Bannister  (f) ;   from  the  statute  (g) 
which  does  not,  in  other  cases,  interfere  with  the  equit- 
able jurisdiction  ;   Lucas  v.  Wikon  [h) ;    Lord  Lonsdale 

(«)  Barneses  Notes,  57.  {h)  2  Vem,  514. 

(c)  1  Aik.  64.  [d)  2  Vet,  ten.  515. 

(e)  9  Vet.  67.  {/)  14  Vet.  550. 

\g)  9  4- 10  WUl.  3.  C.  15.-  (A)  2  Bwr.  701. 

v.  Lit' 


Goodman 

V. 

Satbrs. 
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The  bill  was  afterwards  filed,  in  Febmaryf  1814, 
against  Scyersj  Nemhtid,  and  Cooper^  impaODg  par- 
tiality and  misconduct  to  the  two  latter,  and  pra3ring 
that  the  award  might  be  set  asidei  and  the  aocoonts 
taken;  and  that  the  Defendants  might  be  reatraioed 
from  making  the  submission  a  rule  of  Court.  The  diree 
arbitrators,  and  sereral  other  persons,  were  examined  as 
witnesses.  It  was  stated  by  Hobbsj  that  the  Plaintiff's 
banker's  books  had  been  offered  to  prove,  that  he Jmd 
alone  paid  for  the  wheat ;  but  the  other  arbitrators  had 
refused  to  receive  the  evidence;  he  accused  Nealand  and 
Cooper^  particularly  the  former,  of  evincing  great  par- 
tiality ;  and  th^,  in  their  evidence,  made  the  same  acco- 
sation  against  him.  They  also  said,  that  the  Plaintiff 
had,  at  first,  denied  that  any  wheat  had  been  ordered  by 
him  in  the  joint  names  of  himself  and  Sayers  /  but  that, 
on  being  cautioned  by  Hobbs,  that  there  were  documoHa 
to  prove  it,  he  admitted  the  fact.  Another  witness^ 
John  AppSj  who  was  clerk  to  the  Plaintiff,  deposed  to 
declarations  by  Senders,  that  he  had  no  interest  in  the 
wheat,  and  to  his  having  consented  to  the  use  of  his 
name  in  the  orders ;  it  appeared  that  all  the  three  car- 
goes had,  in  fact,  been  bought  in  the  joint  names. 


Mr.  Wing  field  and  Mr.  Skirraw  for  the  Plaintiff. 

* 

This  award  ought  to  be  set  aside,  on  account  of  the 
gross  partiality  of  the  two  arbitrators,  by  whom  it  was 
made.  This  is  proved  by  the  evidence  of  Hobbsj  and 
by  various  circumstances,  such  as  their  entertaining  the 
question  as  to  the  wheat,  which  was  not  intended  to  be  re- 
ferred; rejecting  the  evidence  of  the  bankers,  and  of  their 
books;  their  not  exaroining4^^>  the  clerk,  whose  evidence 
proves  the  wheat  not  to  have  been  bought  on  account  of 
the  partnership ;  and  particularly  by  their  acting  under 
the  reference  in  the  absence  of  the  third  arbitrator,  and 

without 
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1820. 


V.  JUtUedale  (a).  The  Plaintiff  could  not  hove  prooeedM 
at  law,  as  he  has  paid  the  money ;  a  circumstance  whid 
will  not,  in  a  couit  of  equity,  prevent  his  seeking  re- 
lief from  a  fraud.  In  Norgale  v.  Ponder  (6),  and  SouL 
Sda  Company  v.  Bumstead  (c^,  awards  were  set  aside  fti 
fraud,  after  they  had  been  performed,  and  release 
given. 


\ 


Mr.  Heald  and  Mr.  Sugden^  for  the  Defendants. 

As  against  the  Defendants,  the  arbitrators,  the  l^ 
must  of  course  be  dismissed;  they  ought  not  to  hs^i 
been  made  parties,  as  no  relief  not  even  the  payment  i 
costs,  is  prayed  against  them. 


The  reference  to  arbitration  was  general  of  9II  matt^J 
in  difference,  and  it  was,  therefore,  clearly  right  to  UM 
vestigate  the  transactions  relative  to  the  wheat ;.  par^ 
evidence  cannot  be  introduced  to  exclude  one  of  the  sob^ 
jects  of  dispute.  Tlie  wheat  was  ordered  in  the  join 
names,  making  both  liable  with  respect  to  third  person^ 
from  which  the  presumption  is,  that  it  was  a  partnership 
transaction  inter  se.  Peacock  v.  Peacock  (d);  and  there 
was  no  evidence  to  prove  the  contrary.  But  this  was  a  mere 
question  of  fact,  of  which  the  arbitrators  are  judges,  with- 
out appeal;  an  award  cannot  be  set  aside  on  the  ground  ol 
their  having  formed  an  erroneous  conclusion.  Knox  v, 
Si/mmonds[e)f  Morgan  v.  Mather  {f\Dick  v.  Milligan.{g] 
There  is  no  evidence  of  any  misconduct,  except  on  the 
part  of  Hobbs;  his  behaviour  made  it  unnecessary  to  fpn 
him  notice,  but  the  other  arbitrators  practised  no  coKh 
cealment;  he  was  informed  of  their  intentions.     The 

(a)  2  Vetjun,  451.' 

(b)  NeU,  Clu  Rep.  6.;  and  see  Morgan  v.  Pindar^  5  Ch,  Rep.  76. 
which  is  probably  the  same  case. 

{e)  Vin,  Ab.Yoh  iii.  p.  HO.  (d)  2  Campb.  45. 

le)    I  Fet.jun,  369.      3  Bro.  C.  C.  358.      (/)  2  Vet.jtm.  15. 

{g)2  Fes.jnn,  23.     4  Bro.  C,C.  l\7. 

banker^ 
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faiimiwr^iibooks  wem  not  efideoce ;  aiid  it  was  the  Pbua:-  mo. 

titTm  own  fimlt  that  Apps  was  not  examined ;  he  might  q^i^ 

ifMwe  caOed  him.  «. 


Satbu. 


The  Defendants  are  free  from  all  blame:  bat  if  the 
Inward  had  been  open  to  any  objections,  the '  Plaintiff 
liaving,  up<m  an  action  being  brought,  paid  the  sum 
A'irarded,  .with  full  knowledge  of  all  the  circumstances, 
c:aa  haye.  no.  relief  against  that  which  is  his  own  act. 
Af  oney  paid  under  a  demand  of  right  can  never  be  re- 
covered back.  Brisbane  v*  Dacres.  (a)  The  party 
lEXiay  litigate  or  submit ;  if  he  submits  and  pays,  it  is  con- 
cloaive.  This  has  been  repeatedly  decided  in  actions 
fi>r  money  had  and  received,  which  are  governed  by  the 
*Hme  equitable  principles  as  suits  in  this  Court;  and, 
^lierefor^  payment  under  such  circumstances  is  equally 
^<nioliit^  against  rdief  in  equi^. 

Mr.  WingJteU^  in  rq>ly,  referred  to  Lord  Lonsdale  v* 

^^iiledale  (6),  as  an  authority  for  making  the  arbitrators 

l^arUes  to  the  bill,  when  misconduct  and  fraudulent  com- 

^^alion  is  imputed  to  them.     Tlie  payment  of  the  mo- 

VHy  was  accompanied  by  an  agreement,  that  the  matter 

^Khoiild  be  referred  back  to  the  arbitrators,  and  re^ex- 

wuned  by  them ;  it  was  not,  therefore^  an  admission  of 

the  correctness  of  the  award.     If  the  Plaintiff  could 

not  have  seoovered  at  law  the  sums  that  he  paid,  it  does 

lut  follow  that  he  may.  not  succeed  here;   courts  of 

c<(Uty  give  rdief  against  awards  in  cases  where  there  is 

BO  legal  remedy,  as  in  Norgate  v.  Ponder  (c),  and  as 

U)  5  TWntf.  143. ;  and  tee  Spraggs  t.  Hammond,  S  BnxL  4*  Bmg4 
^•»  sod  the  cases  there  referred  to. 
(*)«F«#./iiii.451. 


Vol.  11.  S 


is 


W6  CA§15S  I^  C|IAN95RYr 

is  intimated  by  Lord  jE^a^barougb  in  J^gdifA  >| 
Jiompson.  (a) 

TTie  Master  of  the  Rolls* 

T6e  circuflHstaiicefl  of  this  cMe  Me  tfMMt  title  Fl^ 
tiiPaiid  the  Deftttdant,  Severs  tad  OoMen,  ih  the  ydt 
1811,  jointly  engaged  to  supply  the  banraek^  with  Mi 
and  iblrage,  wheat  not  forming  one  of  the  sabjeets  of  tl 
eOAtrttiet;  at  ibe  end  of  thtcie  months  CaMenteAfeA^  M 
th6  tmsiness  was  then  confihed  to  the  PlalhttflT  and  Ag 
ers.  The  case  made  by  the  bill  is,  that  ih^  Haintll 
who  was  a  comfactor*  Wm  not  lb  be  ikiteilfered  With  b 
the  othert  in  that  trKde,  whieh  he  continued  lb  carlPjr  M 
upon  his  own  aoconnt,  and  in  th^  eoone  of  whidi  he  ^ 
dered  these  three  cargoes  of  wheM.  The  period  diM 
aot  precisely  appear,  biit  the  first  two  seem  lo  hmpt  bm 
ordered  in  1811,  and  the  third  ill  MIS,  being  llftif  A 
connection  with  Cobden  had  ceased.  Upon  the  OEpii 
ation  of  the  contract,  disputes  amte  between  dve  I^iMti 
and  Defendant,  which  ended  in  a  general  teferawd^  ttc 
eompanied  with  bonds^  to  submit  to  the  aWard  of  th 
three  arbitrators^  or  of  any  tw^  of  them*  Twptif  th 
arbitrators  make  this  award,  and  upon  the  Plaintiffs  n 
fusing  to  pay  the  sum  adjudged  to  be  due  firom  hiili^  iri 
action  is  brought  against  him.  This  action  was  aAssi 
to  be  tried,  but  was  disccmtinned^  as  is  stated  kof  jPni 
kmi^  who  was  Gaodmanh  attorney,  u|mi  Mk  agneiiaa 
that  the  money  should  be  paid,  and  eerfiain  alleged  «i 
vers  should  be  investigated ;  bat  diat  the  inv«atigalMi 
was  not  to  afiect  or  prgndiee  the  award.  The  rtari 
was,  that  25/.  Ss.  Id.  was  found  to  have  been  omitted 
and  Qoodman  paid  the  costs  of  the  action,  after  yledMI 
ing  that  sum.    Sowtoriy  the  attorney  ot  Sdyer'Sj  says  ihi 

(«)  S  Ettit,  344.  347. 


■-■*■         \f,^  ■  4ii->v- 
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the  $U.  Si.  Id,  w«0  received  as  4t  valuQtaigr  p^jrHNini  im      lUttK 
the  piut  oiSayersy  gnd  as  a  final  ^etUewert  of  |JJ  OMittttrs     q^^^ 
between  him  and  the  Plaintiffl  c 

The  money  ba?ing  been  paid  und^  tb^ee  cireiHiib 
HsfKies  in  March  1813f  tbe  bill  i^  fifed  m  ^^  f!Armn$ 
VUomiagf  to  .set  aside  ibis  award)  and  tP  bave  t)^  4Q* 
cxNiQts  taken.  Tbe  Plaintiff  alleges,  t)|^  a  ifrilfiU  ^nd 
QHTHpt  error  was  made  by  the  t^o  afbiUrftt^ayrfy  in 
dkarging  bim  with  tbe  profits  of  tbe  third  pargp»  wMclbL 
nn  not  intended  to  be  ini;^ded  u\  the  refi^rencf^  iTfiUlg 
t  private  concern  iff  bis  own;  that  IfM^  fj^udfired  ^vir 
denoe  to  prove  this,  and  to  show  XbiU:  Saj/ers  ftCflyjfy^ 
Id  tbe  orders  being  given  in  the  partnership  nan^e,  tie 
complains  that  this  evidence  was  rejected,  and  likewise 
d^HTges  Newland  with  having  sfiled  throughout  as  the 
advocate  of  Sajfrrs^  and  Cooper  with  hay^^g  too  cspsily 
•ooeded  to  bis  proposalsi  and  ioqyputes  to  the^,  as  a  prppf 
of  corruption,  that  they  took  an  opinion  on  ^  cas^  n<4 
fcirly  stated^  without  the  l^joowledge  /gf  Jfobbs^  ^md^ 
SosIIy,  drew  up  their  award  in  his  absence  ^n/i  withouj^ 
ginng  bim  notice. 

On  t^  other  hand,  the  pefeudant  says,  th^  tbf  wJieat 
^u  the  principal  subject  of  dispi^j  wA  fjiat  it  jnfA  in- 
tended to  be  referri^,  and  that  byefore  xbe  iirbjitr#t9):f^ 
the  Plaintiff  resisted  Im  claim  on  pother  grouodt  a^r 
Wii^  <Mi  oath,  that  tbe  ordep;s  wer^  given  fisr  huosei^ 
IBd  in  Jiia  own  Mne  only ;  but  that  ffoib^  wl^  ^i^'fM^  #p^ 
yaiated  ivith  the  fact^  advised  bim  io  be  o«utioi|«f  ^ 
there  were  documents  befiMre  .then  th^  pvov»d  it.    Tbfi 
flaiiHiff  then  took  up  another  ground,  Munely^  tb^  b^ 
had  Stf/er^B  authority  to  use  his  naiBe  in  xhis  IransflCtioOj 
akhongh  it  was  understood,  that  ke^  the  FJakiti$  o^ly 
WM  40  be  iBtj^casied  in  «u    The  otibcr  acbitrMoi^  i^eMtt 

S  2  upon 
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upon  Hobbs  the  accusation  oF  having  acted  as  partizans : 
and  there  seems  to  be  some  reason  for  it,  when  we  find 
him  cautioning  Goodman^  as  to  the  evidence  he  was  to 
give,  and  then  joining  with  him  in  blaming  the  merchants, 
of  whom  the  wheat  was  purchased,  for  having  furnished 
the  letters  relating  to  it.  He  concurred  with  the  other 
arbitrators  in  taking  the  account  of  the  two  first  cargoesi 
on  one  of  which  there  was  a  loss,  certainly  not  consider- 
ing that  beyond  their  jurisdiction ;  yet,  when  they  came 
to  the  consideration  of  the  third,  he  actually  advised  the 
Plaintiff  not  to  produce  the  documents  concerning  it  that 
were  in  his  possession ;  conduct  not  becoming  in  a  judges 
to  interpose  his  recommendation  to  a  party  to  keep  back 
evidence. 

As  to  the  alleged  misconduct  in  rejecting  evidence^ 
we  must  observe,  that  the  fact  of  the  wheat  having  heat 
paid  for  by  Goodman  only,  was  not  disputed ;  and  the 
banker's  books  could  not  therefore  have  carried  it  any 
further ;  they  could  not  show  in  whose  names  the  wheat 
was  ordered ;  they  could  only  prove  who  paid  for  it,  and 
that  was  admitted.   Their  taking  the  opinion  of  counsel^ 
instead  of  evincing  corruption,  is  argued  to  be  a  proof  of 
their  conscientious  desire  to  adjudicate  fairly.  The  case 
was  correctiy  stated,  except  in  not  introducing  the  fiict, 
that  Sayers  was  privy  to  the  orders  having  been  griven  in 
the  joint  name ;  but  it  was  unquestionably  produced  at 
the  last  meeting  ;  and  though  it  was  originally  prepared 
without  the  knowledge  of  Hobbs,  he  might  then  have 
pointed  out  the  omission.     He  says  that  he  complained 
of  their  having  taken  this  opinion  clandestinely,  and  that 
he  left  the  room.     It  seems,  likewise,  that  he  declared 
he  would  have  nothing  more  to  do  with  it ;  that  he  saw 
their  minds  were  made  up  to  act  on  a  mistaken  notion. 
Though  he  did  afterwards  return  to  them)  yet,  having 

declared 
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declared  that  he  would  not  concar  in  the  award,  they  met        1820. 
to  sign  it  without  him :  but  it  is  clear  that  all  the  evi- 
dence was  received,  and  the  business  fully  discussed  in 
bin  presence ;  all  the  substance  was  settled  while  he  was 
with  them ;  and  th^  informed  him  upon  what  principle 
tikej  meant  to  decide.   It  is  therefore  very  different  from 
tli«  case  of  two  meeting  privately  to  settle  their  award| 
intiioot  the  knowledge  of  the  other. 

The  first  question  is,  upon  the  merits,  whether  the 
justice  done  him  by  the  arbitrators ;  in  con«- 
ering  which,  I  wish  it  to  be  understood,  that  I  decide 
tbis  case  upon  the  principle,  that  no  bill  in  equity  will 
li<^   to  set  aside  an  award,  on  a  ^question  of  fact,  within 
th^  province  of  the  arbitrators,  and  decided  by  them. 
X*hey  are  the  judges  chosen  by  the  parties,  and  no  coiut 
of^  law  or  equity  has  any  cognizance  of  the  matter,  by 
^WLy  of  appeal  from  their  decision :  the  consequences  of 
scftch  a  jurisdiction  would  be  most  mischievous :  for  the 
very  definition  of  a  good  award  is,  that  it  gives  dissatis* 
fiunion  to  both  parties,  and  the  result  therefore  would  be, 
that  applications  of  this  kind   would  be  continually 
'  m^e  npon  frivolous  grounds.     In  letting  in  evidence  Onatnllto 
of  the  merits,  I  never  permitted  it  for  the  purpose  of  ^^^5^  ^ 
showing  what  the  merits  were ;  and  I  consider  it  myself,    dence  of  the 
only  so  far  as  it  may  tend  to  prove  such  a  case  of  mis-   Sj^^ccWcSbo 
conduct,  on  the  part  of  the  arbitrators,  as  would  give   far  as  it  throws 
tliis  Court  jurisdiction.  wndurtofthe 


arbttrators. 


I  take  it  to  be  the  fact^  that  this  question  was  refer- 
red; for  the  reference  is  general,  extending  to  all  matters 
in  dispute^  and  this  point  was  in  dispute  between  them  at 
the  time  That  it  was  so,  I  must  assume,  not  only  from 
the  general  terms  of  the  reference,  but  from  the  conduct 
of  the  parties ;  for  Sayers  brought  it  forward  at  the  first 
meeting,  Hobbs  concurred  in  the  investigation,  and  Good^ 

S  3  man 
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liiib.       fttan  ktteniedj  and  discussed  it.  It  is  cTear  thftt  the  ques- 

dStiikA^      ^^^  ^^*  before  them ;  it  was  a  question  of  fact,  of  the 

p,    .       fkct  bf  pattnei^bip,  dnd  was  therefore  proper  for  the  de- 

SiiiiS.      ^j^j^  ^f  i^^bitfljfert.    Their  dedftoh  mttst  be  firial  and 

dcttcInsfVe,  tihl^  the  Plaintiff  t6n  flit  opon  thehi  CbS 

iVlpUdtif  j^hUkJOfj  nllsebhd'tict,  or  irregtilaritjr.  Thd  diiUi 

a'prniAjg  thA  n«ii  ttpon  hm. 

Then  how  is  it  proved  ?  Hobbs's  assertion  is  not  suf- 
fl^lellt }  fyt  thb  WtuiUtion  li  r^oi^ed  tipoii  hfim^  tind 

tlMre  ht^  atm^g  tiveikmBM€B  t6  show,  tbttt  he  tobk  a 

part  beyond  that  of  a  fiiir  arbitrator;  inttrpodng  id  to- 
glihW  tte  ^id^ce  of  the  Pl^'nliff,  and  to  advise  Ibe 
fidti^prcidtlctlon  6f  do^bments.  His  stating  it  generally, 
ia  not  6floU^.  What  facts  Atii  there  to  prove  partiality 
i^inst  tlMil  ?  Tbciif  not  v^tMtig  the  banker's  books 
is  notlli«|r,  ittt  diey  nmn  ofFcfed  tb  ptert  a  fkct  that 
Unm  Mt  dtapnted*  11ieh>  not  (tailing  oth^  #itnes8e8  fs 
ndthiflg ;  fin*  k*  iv^tlie  basinMs  of  the  paftiesi  ^  prodoee 
tfadr  iriuiesirs.  If  the  parties  omit  it,  it  h  fjf6  ground 
of  imputation  agaiatt  the  arbitrators,  when  a  trtat^ftl 
Witness  has  been  iubsequently  discovered,  that  they  did 
not  oatl  bim.  It  is  the  Pbiintiff's  own  fault  Chttt  Appi 
Was  not  examined.  How  could  the  arbitrators  know 
thai  his  evidence  would  be  material. 

The  Plainti£^  in  appealing  to  this  Court,  froto  a  d^ 
cision  on  a  question  of  fact,  makes  a  new  cas^  by  intro- 
ducing evidence  that  be  neglected  to  bring  forward  before 
the  inferior  tribunal.  When  they  found  that  the  wheat 
was  ordered  by  him  in  the  joint  names,  pledging  the  credit 
of  the  partnership,  and  making  his  partner  reqionsible^ 
priiH^/i^cief  it  was  to  be  treated  as  a  partnership  trana^ 
action^  If  be  could  have  rebutted  it,  by  showing  that 
be  had  the  aulbority  of  Sayers,  why  did  he  not  do  it  be- 
fyi9  the  arbits'aAQiv  ?   Instead  o€  that,  he  mlule  ^it*  * 

distinct 


■-r  I 

OOMAN 
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dkiQct  due,  denying  that  hi  had  used  the  joint  Darnel  iti       IMO., 
ordering  the  third  cargo ;  and  the  arbitrators  were  left      7 
to  take  the  naked  fact  iii  opposition  to  his  assertion.  "^ 

Tbejr  had,  thetislbre,  strong  f eason  to  suppose,  that  It       ^^^^^^ 
was  a  clandestht^  act  oF  OoodmdHj  making  his  partner 
liable  ibf  the  orders,  with  the  intention  of  appropriating 
the  pi^fits  to  hi^  own  nse ;  thongh  he,  as  well  a:^  Hcbhi^ 
willing  to  let  him  bear  the  loss. 


The  c&se  itAted  for  the  opihion  df  Mr.  Hari  was  fhirly 

dt^awn  iBip  in  every  respect,  except  in  not  mentioning, 

thul  Sato's  acquiesced  in  the  use  of  his  name  in  the  df- 

d^rs  ib  question ;  and  that  was  a  circumstance  that  was 

ool  in  evidence  before  the  arbitrators.     And  I  cannot 

le^  that  taking  the  opinion  of  counsel  was  any  evidetice 

of  eotrnption ;  it  tends  to  prove  the  contrary,  for,  if 

tMvipt^  they  would  have  decided  foi*  hiin  whom  they 

wiahed  tb  flivdnr,  witbotat  inquiring  what  Was  the  W. 

tf  tiiey  Md  kept  it  secfet,  it  might  have  beiin  contended, 

dm  R  itit^'li  bad^  of  f)*aud ;  but  the  case  was  shown  to 

AHf,  die  dissentient  art)itrator,  and  he  made  no  com- 

phiDt  t/t  the  stHt^m^t. 

'^Thft  stH!mge<t  drcumttaritt  is  the  irregularity  in  not  Irregular  for 
dtlhg  Hobbi  when  they  met  to  sign  their  award ;  and  it  |^w  ^m^ 
certainly  is  true,  that  if  twb  arbitrators  out  of  thhee  meet  without  notice 
^Ame^  efteltiding  the  third,  or  not  giving  bini  noti6e;  butnota^suf- 
Bid  if  they  rfeceiVe  evidence,  or  hear  discussions,  without  ^^'^"^  groand 

u  ,  to  set  uBide 

mm,  tfaeit  procieeding  is  irregular.    When  the  matter  is  the  award, 
rtfened  to  three,  the  arguments  and  the  judgment  of  all  ^^®"  ^**®  •**• 

o  ,  stance  was  ad- 

ovee  should  be  had  recourse  to  in  every  stage.    Ilie  tied  in  his 
caaes  referred  to,  on  the  part  of  the  Plaintiff,  were  in-  ^^"^^ 

stances  of  fraudulent  contrivance  to  exclude  the  third ; 

boti  St  all  events,  it  is  irregular  not  to  give  him  notice. 

HeH^  he^^^vef,  illl  the  evideiici^  was  heard,  and  all  the 

laAatAlM  cf  the  bushi^ftew^i  settled  in  his  presence; 

S  4  the 
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1820.  the  restf  the  signing  the  sward,  was  a  mere  fiirm ;  this 
they  thought  they  were  at  liberty  to  do  by  themselTes ; 
they  did  not  however  act  secretly,  but  determined,  in 
the  manner  in  which  they  had  previously  informed  hin 
that  they  should.  Then,  should  the  Court  set  aside  the 
award,  on  luxount  of  the  absence  of  one  arbitrator  under 
these  circumstances  ?  The  cases  have  never  gone  to  that 
length. 

But  that  is  a  question  which,  from  what  took  plaa 
afterwards,  it  has  become  unnecessary  to  decide.  Thi 
Plaintiff  had  a  full  knowledge  of  every  fact  rdating  U 
this  proceeding;  he  knew  that  the  award  was  signed  in  tin 
absence  of  Hobbsj  indeed,  it  is  not  pretended  that  the  dr 
cumstances  were  not  folly  known  to  him.  He  resistec 
it  upon  the  same  grounds  on  which  he  now  complaim 
an  action  was  brought  to  enforce  it ;  and,  if  these  grouiidi 
were  sufficient,  why  did  he  not  persevere  in  bis  resist* 
ance?  He  might  have  done  sO)  for  it  bad  not  been  madi 
a  rule  of  Court ;  a  precaution  that  should  always  be  at* 
tended  to,  in  order  to  let  in  the  operation  of  that  veij 
usefol  statute.  He  might,  therefore,  have  pleaded  tin 
fraud  at  law,  and  would  have  been  permitted  to  defenc 
on  that  ground.  There  might  be  instances  where  a  par^ 
paying  inadvertently,  while  ignorant  that  a  fraud  bac 
been  committed  on  him,  would  not  be  precluded  froo 
investigating  the  matter  before  another  tribunal;  ba 
here,  besides  being  acquainted  with  the  circumstances 
he  had  consulted  with  his  attorney.  This  is  not  a  casi 
where  discovery  was  wanted  from  the  arbitrators  to  prow 
the  facts ;  for  nothing  has  been  discovered  from  them 
He  might  have  proved  the  whole  at  law. 

It  comes  then  to  this  important  question,  whether  t 
court  of  equity  can  entertain  jurisdictioQ,,in  a  case  yrhen 
an  action  having  been  t^roii^ht  to  enforce  thf^/u^^rdf  tb 

pwrtj 
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party  ▼olimtari^  pays  the  money,  upon  an  agreement 
for  a  reference  back  as  to  part,  under  which  an  altera- 
tion b  made,  of  which  he  takes  the  benefit,  receiving  the 
2SL  as  a  final  settlement  of  the  dispute  ?    Can  he,  after 
tbat,  make  it  the  subject  of  a  bill  in  equity  ?  None  of  the 
authorities  go  to  that.    It  is  admitted,  that  at  law  it  is 
impossible  to  recover,  after  a  voluntary  payment,  with  a 
•knowledge  of  all  the  fiicts,  though  under  a  mistake  in 
point  of  law ;  it  cannot  be  disputed,  and  though,  in  one 
of  the  cases  (a),  there  was  a  difierence  of  opinion  among 
the  judges,  yet  it  is  now  settled,  that  where  an  action  is 
brought  and  is  proceeding,  and  the  Defendant  having  a 
owledge  of  all  the  circumstances,  and  having  the  means 
proving  them  at  the  trial,  submits  to  pay,  he  has  no 
i^emedy  at  law.     Then,  upon  what  principle  can  it  be 
*cud,  that  he  is  not  concluded  in  equity  also  ?  The  reason 
^^  the  doctrine  at  law  is,  that  litigation  is  not  to  be 
^xiultiplied.     You  may  dispute  the  demand  that  is  made 
^pon  you ;  but  if  you  do  not,  you  have  giv^n  up  the 
point,  and  cannot  afterwards  agitate  it ;  particularly  if, 
^s  in  this  case,  you  have  taken  the  benefit  of  the  com- 
promise.    The  principle  applies  equally  to  suits  here ; 
Vid  yon  can  have  no  relief  unless  you  can  show  that, 
^txt  some  reason,  you  could  not,  in  the  action,  have  had 
the  full  benefit  of  the  defence  that  you  have  made  in  this 
Coort 


1820. 


Goodman 

p. 
Sayers. 


Voluntary 
payment,  con- 
clusive both 
in  equity  and 
at  law,  on  the 
principle  that 
litigation  is 
n«)t  to  be  mul- 
tiplied. 


I  think,  therefore,  that  the  voluntary  submission  and 
agreement  to  pay,  is  sufficient  to  preclude  the  Plaintiff 
from  relief  here :  as  to  the  merits,  they  are  not  the 
nme  now  as  they  were  before  the  arbitrators ;  but  on 
that  the  Court  is  not  to  judge :  that  is  the  province  ot 
tile  arbitrators ;  for  as  I  can  see  no  reason  to  impute  to 
them  cormption,  partiality,  or  any  other  misconduct,  I 


(a)  JBritbmtf  v.  JDacr^  ub,  iup. 


think, 
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thtnk,  that  on  the  ground  oF  jurisdiction,  the  CottTC 
precluded  from  inquiring  into  the  merits  If  there  y$ 
any  irregularity  in  their  proceedings,  ft  was  too  late  i 
in^itute  a  suit  after  payment  6(  tbfe  demand. 

Hie  bill  muit  thereibre  be  dismissal,  and,  I  thhik,  irtA 
torts  i  with  t'espect  to  the  arbltt^tor^  it  is  only  a  bOl  Ibt 
disdotr^ ;  it  prays  nothing  against  them :  ther^forc^  ai 
fkr  as  cbtiCems  them,  it  must,  bf  course,  be  dismiidiS^ 
with  cosMJ  As  to  the  Defendant  Severs,  the  charge 
tnade  are  not  substafitiated,  aiid  the  Plaintiff  must,  theNs 
fop^,  pay  the  costs,  particularly  after  the  cdtlduti  Atf 
has  i>eett  disclosed,  and,  also,  for  thb  sake  of  exampM 
that  we  may  not  have  such  suits  to  iropeaah  Wfthoil 
eHuse,  the  decisions  of  a  domestic  forum.  They  most  bi 
at  the  p^rll  of  costs. 

Reg.  Lib.  A.  IBfO.  fo;  ISl 


1820. 
December  5» 

Defendant 
committed  for 
breach  of  an 
injunction  af- 
ter notice  of 
its  havinfi  been 
obtainecl,  al- 
though the  or- 
der (or  the  in- 
junction had 
not  been 
•enred. 


VAN3ANDAtJ  V.  ROSE. 

THIS  was  a  motion  (of  which  tiotioa  had  be«|  pti 
aoaally  served)  that  the  Defbndaot  might   ataa 
eommittiid  for  breach  of  an  injunction. 

The  injunction  was  obtained  by  the  Plaintiff  to  restnt. 
tiw  Defendant,  his  tenant,  dfom  cutting  down  limber  c 
the  fanm,  and  carrying  away  that  which  was  already  Ml 
It  appeared  by  affidavit,  that  notice  of  the  order  for  th 
injunction  was  personally  served  on  the  Defendant  dn 
morning  after  it  w;is  obtained,  and  a  full  explanation  d 
the  efiect  of  it  was  verbally  given  at  the  same  time^  mii 
that  the  Defendant  had  since  cut  down  timber,  and  oo^i 
ried  away  that  which  had  been  already  cut,  and  had  alac 
grubbed  up  hedges  and  was  in  « itala  of  iosolvency. 

Mi 


Ifr.  Angib,  in  Aupf)brt  of  the  motldh,  8tkt6d  theM 
eircaililtluicest  and  also  mentioned,  that  he  had  made  it 
before  the  Vice  Chancellor,  and  had  cited  the  ea^  6t 
MBmpitm  r.  Eve  {a)^  bat  that  His  Honour  declined  to 
make  any  order. 

7%^  Lord  Chancellor. 

Many  of  the  circumstances  which  you  mention  go  to 
bow  the  propriety  ^f  granting  t)ie  fbjtiiMltlon :  the  next 
[imestion  is,  what  is  the  Court  to  do  where  notice  of  it 
been  givan  which  is  not  accompanied  by  serfiae  tf 
injunction  iiself?  It  wa«  held  by  Iiord  ffardwictef 
iji^er  and  over  agaiO)  that  if  the  person  against  whom  ibe 
njancttoQ  is  granted,  is  in  CiHJrt  a(  the  time,  that  is 
Bdtioa  enough  ;  and,  in  a  aubsequent  oaee^  it  was  beldf 
cSMugb  I  &rget  by  whonif  that  if  thci  party  i«  uti  the  out- 
of  the  court,  and  be  is  informed  by  somebody  wbp 
io  the  insidei  that  it  is  granted^  tbal  was  sufficient  bq* 
ll  appeared  to  me,  after  having  muab  considered 
%liii  subject  in  the  case  to  which  you  allude^  that  inmany 
all  the  miaohief  would  hedone^  atidthat  yott  might 
well  grant  no  injunction  at  all,  unless  notke  of  it  Ms 
lidd  sufficient;  and  that  the  point  was  of  great  importance 
ivith  reference  to  applications  fot  injunction^  dnriiijg  the 
long  vacation)  when  the  course  is  to  serve  the  party  with 
Wioeonlyy  the  ii^unction  not  being  ^egroseedf  or  teakdf 
«  brought  to  be  sealed* 


It  also  appeared  to  me,  that  the  respcHisibiltty  irhitii  a 
Miidtor  is  under  with  respect  to  his  duty  to  diiis  Couttf 
iQfl  bis  liability  to  be  struck  off  the  nxll%  and  to  beiiH 
4iMd  for  perjury,  were  as  good  a  security  aa  you  could 
ibve  aipainst  the  abuse  of  the  practice*  In  tbb  case^  i( 
(be  warrant  of  committal  is  sedt  to  me^  I  think  that  I 
A$ii  not  hesitate  to  sign  it.  What  I  have  now  elated 
smut  be  aulyea  to  this  observation,  that  diere  has  been 

(a)  2  Vet.  4-  J?#«.  549. 

no 
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ii 
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1820.        no  delay  in  endeavouring  to  get  the  order  drawn  ^ 
Y     "^~       ^^^  ^®  injunction  under  seal^  and  serving  it  when  oiv 


V.  tained. 

Rose. 


R%.  Lib.  B.  1820.  &(>& 


Nov*  is. 

Dec.  5.  MARSHALL  v.  COLMAN. 

188a 


ji  injunction    TN  the  month  of  Septemb&  1818,  articles  of  partne^ 


All 

mnted  tore-    "*"  ^'^'P  ^^^^  entered  into  between  the  Plaintiff  and  De» 


strain  the         fendants,  by  which  it  was  agreed  (amongst  other  thiogi) 
covenant  in      that   their  business,    that  of  wholesale   linen-drapei% 

articles  of        should  be  carried  on  in  the  name  or  firm  of  Cdmau 
partnership 

which  has  not  Willett,  OxUt/f  and  Marshall ;  and  that  all  contracts  and 


so* 


foiMiny  lenra  engagements  entered  into  by  any  of  the  parties,  on 
of  time,  where  count  of  the  said  trade,  and  all  checks  and  drafts  drawn 
not  pray  a  dis-  ^J  them, -and  all  receipts  for  money  paid,  on  account  of 

solution  ef  the  said  trade,  should  be  in  the  joint  names  of  the  said 
the  partner^  _  • 

ship.  John  Morris  ColmaUj  Henry  Willett^  James  Oxley^  m 

^^«.^P    JohnMarshaU. 
Court  will  in 

any  case  grant 

iunStio°ni"u"n-  ^^^^  l''"'  ^'^  ^°  ^V  ^^^^^  ^''^^^  *«^^  *«  ^ 
less  there  u       fendants,  Caiman  and  Willett,  had  entered  into  numerou 

uid  the  bill  contracts  and  engagements,  and  written  numerous  letten 
pra^  a  disso-  ^under  some  of  which  goods  had  been  supplied  and  de- 
partnership,  livered)  in  the  name  of  Colman^  WiUetty  and  Co.,  and 
^^"*'^''  had  refused  to  add  the  name  of  the  Plaintiff  or  to  com- 

ply with  the  above  mentioned  covenants ;  thus  preventiog 
him  from  being  known  as  a  partner,  and  from  receiTioil 
partnership  debts,  and  that  Oxley  consented  thereto** 
and  it  prayed  that  the  two  first  named  DefendanCi  might 
be  restrained,  by  injunction,  from  carrying  on  the  trad^ 
or  entering  into  any  contracts,  &c.  (pursuing  the  worA^ 
of  the  covenant  in  the  partnership  articles)  except  in  tfa^ 

join^ 
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mesof  J.  M.  Cdmauy  H.  WiUett^  J.  Oxky^  md 
mtiff. 

Defendants,  by  their  answer,  admitted  that  Ccl- 
I.  WiUett  had  written  numerous  letters  relating 
partnership  business,  and  believed  that  some  re- 
»r  money  might  have  been  given  in  the  names  of 

Willettj  and  Co.,  and  sometimes  in  the  name 
an,  and  Co.,  on  account  of  the  great  inconve- 
>f  writing  four  names  at  length  ;  and  insisted 
ras  a  very  common  practice  in  partnerships  where 
ies  are  numerous.  They  stated  that  over  their 
f  business,  in  their  bills  of  parcels,  and  in  all 
exchange  drawn  or  accepted  by  the  partnership, 
es  of  all  the  four  partners  were  written  atlength; 
ied  that  they  had  drawn  any  draft  or  check, 
I  those  names;  and  they  believed  that  no  contract 
completed  without  its  being  known,  and  that  in 
ras  well  known  to  ail  persons  dealing  with  the 
hip,  that  the  Plaintiff  was  a  partner.  They  ad- 
lat  about  April  last  the  Plaintiff  had  applied  to 

ose  his  name  in  their  letters  of  business,  and 
ey  had  then  informed  him  of  the  inconvenience 
four  names.  It  was  also  sworn,  that  the  Plain- 
written  letters  and  given  receipts  for  the  part- 
in  his  own  name,  generally  adding  for  <^  self 


Makshail 
CoLiuif.' 


oers. 


99 


^dherell  and  Mr.  West  moved  for  an  injunction* 


tart  and  Mr.  BicJcersteth^  contra. 


fORB  Chancellor. 

is  only  this  point  in  the  case  now  before  me, 
wish  seriously  to  consider,  viz.  that  although 

this 


t)iw  Cpqrl  will  interiere  where  thefe  is  a  ))rQWJi  pf  OO) 
ante  in  articles  of  partnership,  so  important  ia  it^c 
sequences  as  to  authorize  the  party  compiaining  to 
fiir  n  dijHoli;^^  pf  the  partnership^  i^hethejr  (iM|d  i|  i 
maUfipr  that  will  ^esqrve  a  grefit  deal  of  considenl 
before  it  goes  so  fyr)  it  will  ^tertain  the  jurisdict)8i 
proaouncing  a  decree  (for  this  is  what  is  to  be  don 
the  cause  in  which  this  motion  is  npw  made)  ibr  a  ] 
petual  injunction^  as  to  a  particular  coFenant,  the  f 
nership  not  being  dissolved  by  the  court.  Tb«*e  is 
case  which  is  constantly  occuring,  that  of  a  pan 
raising  money  for  his  private  use  on  the  credit  qf 
partnership  firm ;  and  the  Court  interferes  theiH  bea 
there  is  a  ground  for  dissolving  the  partnership;  b^  t 
the  danger  must  be  such,  there  must  be  that  abuse  of  | 
faith  between  the  members  of  the  partnership^  tUfft 
Court  will  try  the  question,  whether  the  partner 
should  not  be  dissolved  in  consequence.  But  it  isg 
a  different  thiogi  and  it  would  be  quite  a.  new  heH 
equity  for  the  Court  to  interfere  where  one  party  vid 
a  particular  covenant,  and  the  other  party  dofs 
choose  to  put  an  end  to  the  partnership :  in  that  i 
there  may  be  a  separate  suit  and  a  perpetual  iigjUBf) 
in  respect  of  each  covenant  (a) ;  that  is,  a  Jurisdiction  1 
we  have  never  decidedly  entertained.  All  this  bill  H 
is,  a  perpetual  injunction  against  using  any  other  than 
particular  firm  and  name ;  and  the  question  would  b 
ver}'  serious  mischief  were  to  arise  from  not  using  it,  i 
ther  the  party  would  not  be  obliged  to  frame  bis  biDl 
fercntly.  I  have  no  difficulty  in  saying,  that  where 
members  of  a  partnership  contract  by  covenant 
the  firm  shall  be  A.  B.  C.  and  D.,  that  it  is  a  breac 
that  covenant  for  A.  to  sign  those  instrumente  to  if 


(«}  See  Farwmm  v.  Homfruy,  t  Vet.  4*  Bea.  3S9.    Harmm 


CoLM 


AN. 
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the  covenant  refers,  in  the  name  of  A.  and  Co.;  biit  it        18$0 

11  no  less  a  breach  of  that  covenant  for  D.  to  sign  his 

otn  name,  adding  <<  for  self  and  pattners,"  becaii^  by  p 

these  words  it  can  no  more  be  known  wbQ  are  hi^  Pf^rt- 

tten,  than  by  the  word  Co. 

When  partners  enter  into  such  contracts,  the  lAeafi- 
ing  and  intent  is,  that,  in  the  first  place,  it  may  be  known 
to  the  world,  for  the  benefit  of  each  partner,  that  he  is  a 
partner  in  that  concern,  and  also  that,  as  between  each 
ptrtner  and  the  world  it  should  not  be  Icfl  to  theih  to 
ipecolate  who  &re  really  partners,  or  who  are  dormant 
pittners,  and  so  on:  it  is  intended,  that  each  individual 
mj  have  the  credit  which  belongs  to  his  name,  and  may 
not  be  exposed  to  consequences  which  might  alrise  fvoia 
Uitiame  not  being  used.  But  it  must  be  made  out  to 
be  I  case  which  goes  further  than  this  does,  to  entitle 
ue  Court  to  grant  an  injunction  against  the  breach  of 
ndi  a  contract ;  it  must  be  a  studied,  intentional,  pro^ 
koged,  and  continued  inattention  to  the  application  of 
cue  party  calling  upon  the  other  to  observe  that  con- 
tract Looking  at  the  circumstances  of  this  case  altogether, 
laooDecting  that  the  application  was  only  made  by  the 
Adntiff  in  Ajn-il  last,  and  even  admitting  that  some  of 
ue  letters,  as  has  been  insisted,  may  amount  to  contracts 
hoding  on  the  Plaintifi^  the  question  is,  whether  it  was 
M  known  who  were  really  partners  ?  I  do  not  mean  to 
ttytiiait  there  has  been  such  an  exact  performance  of  tlie 
cttatract  as  there  ought  to  be,  and  these  gentlemen  will 
do  well  (if  they  mean  to  protect  themselves  fVom  the  iti- 
lolerence  of  this  Court)  to  use  all  the  names  in  the 
concern,  —  they  must  do  that,  or  the  Court  will  be  un- 
ier  the  necessity  of  awarding  an  injunction,  or  dissolving 
the  partnership. 

Motion  refused  without  costs. 
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1820. 
RoLLB.         THE  ATTORNEY-GENERAL  v.  HINXMAX 

Dec,  4.6. 

Devise  of  a  JAMES  HINXMAN,  by  bis  will,  dated  in  Janutay 
the  death  of  1814,  devised  his  messuage,  or  tenement  and  hons^ 

if,  for  the  use  called  late  WaUdims.  to  Martha  Bramtij  for  her  life,  i* 

of  the  master  ,  . 

that  might  he  she  should  so  long  continue  unmarried,  and  after  her 

appointed  to  a  cease  or  marriafire.  he  devised  the  said  messuaire  or 
school  for  the  °  ^  ^ 

instruction  of  ment  and  house  to  his  executors,,  in  trust,  that  the 

m^'^^nda  ^^^^  ^  appropriated  to  the  use  of  the  master 


bequest  of        might  be  appointed  to  a  school,  for  the  instruction  o 
trust  to  apply   Persons  belonging  to  the  parish  of  IVeek^  for  so  long 
the  interest  in  time  as  his  interest  therein  should  continue.    He  ^    ' 


procuring  a  i  .   i 

master  and       his  executors,  out  of  his  personal  estate^  to  put  this  h 

mistress  for  m-  j^^o  decent  and  habitable  repair;  and,  till  that  was 

stnicttng  poor  .  . 

children,  and     Martha  Brown  was  to  be  permitted  to  reside  in  the  hoi 

idS£?''  in  which  he  then  lived.    The  will  contained,  in  a 
in  repair,  and    quent  part,  the  following  clause : — 

resTJue^of  ^e  ^^  ^^^  ^  ^^  desire  and  direct,  that  my  executors,  b 
interest  to  the  inafter  named,  shall  lay  apart,  from  my  personal  estate. 
Held,  that  the  ^^^  of  ^000/.,  and  invest  the  same  in  the  purchaseof  si 

bequ^t  to  the  jn  the  name  of  the  minister,  churchwardens,  and  ovi 

school  was 

void  as  being     seers  of  the  poor  of  the  parish  of  Week  aforesaid,  up'^V 

wi^tS^e-  ^^"^^  ^^^^  ^^^^^  ^^^  ^'^'  minister,  churchwardens,  am»/ 

vise  of  the  overseers,  do  pay  and  apply  the  interest,  dividends,  siMsd  . 

th^Tunount  produce  of  so  much  thereof,  as  they  may  think  neceswry, 

intended  for  in  procuring  a  master  and  mistress,  for  instructing  poor 

being  uncer-  children  in  reading,  writing,  and  needle-work,  and  bring* 

*f  1^^*  ^^  ^^  ^^^^  "P  ^^  ^^®  principles  of  the  established  church, 

was  also  void,  and  keeping  the  school-house  in  decent  repair.     And 

morSr^oMi.  "P^'^  ^^^^  further  trust,  that  they  do  pay,  apply,  and  dis- 

nected  with  a   tribut^  the  residue,  if  any,   of  the  said  interest,  and 
devise  void  by 
the  statute  ot 

mortmain  fails,  though  the  devise  is  revoked  by  a  subsequent  conveyance  or  surrea- 
der,    SembU. 

produce 
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e^  after  payment  of  the  expenses  of  the  said        18S0. 
as  aforesaid,  unto  and  amongst  such  poor  fami-    ^fuTArTom- 
1  persons,  parishioners  of,  and  resident  in  Week  Nfr-GiNSBAi. 
id,  at  such  times,  and  in  such  proportions,  as  the  *- 

inister,  churchwardens,  and  overseers  shall  thmk 


codicil,  alluding  to  the  will,  as  <^  minutes  of  in<- 
»ns  in  writing  for  his  will,"  he  gave  the  residue  of 
ite  and  eiFects  to  H,  S,  D.  King,  and  he  gave  to 
cutors,  the  §um  of  1000/.,  in  aid  of  the  sum  of 
he  lifid  directed  to  be  appropriated  for  the  en- 
nt  or  purposes  of  a  school  for  children,  in  manner 

minutes  mentioned. 

house  called  Waldings  was  of  copyhold  tenure, 
ir  three  lives,  and  the  testator  had,  previously  to 
;  his  will,  by  deed  dated  in  June  1811,  covenanted 
?nder  it  to  the  use  of  H.  S.  D.  King^  his  heirs  and 
»  upon  trust,  for  himself  for  his  life,  and  after  his 
to  the  proper  use  of  H.  &  D.  King,  for  bis  life 
s  lives  for  which  it  was  held ;  King^  by  the  same 
Dvenaiiting  to  devote  his  time  to  the  management 
estator's  business.  The  testator  surrendered  the 
mrsuant  tp  his  covenant,  the  surrender  being,  as 
;ated,  subsequent  to  the  date  of  his  will.  He  died 
r,  and  King  was  soon  afterwards  admitted*  The 
information  was  filed  to  have  the  3000/.  legacy 
to  the  charitable  purposes  directed  in  the  will. 

Heald  and  Mr.  Lovat^  for  the  relators. 

gift  of  the  reversionary  interest  in  the  house  is 
'tbe  statute  of  mortmain ;  but  there  ts  hot  snch  a 
tion  between  it  and  the  bequest  of  the  2000/.  and 
as  to  occasion  a  failure  of  the  latter.  They  are 
.II.  T  contained 
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182a        oontaioed  in  distinct  clause?,  not  referring  to  eacbotb 
Th t  A.  Tom-   *"^  without  any  direction  that  the  school  provided 
iiET*GsifXiAL  by  the  second  clause  is  to  be  held  in  the  house  giyen 

Bwxiuv.     ^^^  ^^^     ^^  surrender  of  this  copyhold  house  m 

the  date  of  the  will,  was  a  revocation  of  the  de?] 

That  clause  b  inoperative,  and  the  will  must  therefore 

read  as  if  it  were  removed,  in  the  same  manner  as  if  tlic 

had  been  a  want  of  attestation.  Then  taking  the  seooi 

clause  by  itself,  no  objection  cnn  be  raised,  to  any  oft 

purposes  declared,  except  that  of  repairing  the  schcN 

house,  and  that  may  be  satisfied  without  coming  witfc 

"  the  statute :  as  a  house  may  be  given  or  rooted,  tod 

gift  of  money  for  the  repairs  of  a  house  to  be  procor 

by  any  mode  except  purchase,  is  not  void.    But  if  I 

direction  to  repair  were  void,  the  gift  would  only  fiul  j 

tantOf  and  would  take  efiect  as  to  the  maintenance 

the  master  and  mistress,  and  the  distribution  of  the  n 

due;  as  in  ytttomey-General  v.  Parsons  (a),  when 

gift  of  money  for  rebuilding,  repairing,  altering,  or  m 

ing  to  the  houses  and  grounds  of  a  charity  was  sustain 

except  so  far  as  regarded  additions  to  the  land.    1 

cases  of  De  Costa  v.  De  Pas  (&),  and  Adams  v.  Tvyi 

(c),  were  also  referred  to. 

Mr.  S.  F.  Cooke^  for  the  executors,  mentioned 
Attorney-General  v.  Stepney  (rf),  where  the  testatrix  g 
personal  property  to  be  expended,  for  the  purposi 
promoting  Christian  knowledge,  in  the  purdiase  of 
ligious  books,  which  were  to  be  kept  in  a  house  de? 
by  her ;  and  that  charity  was  sustained  as  to  the  pan 
bequest. 

Mr.  Sugden  and  Mr.  Moore^  for  the  Defendant  Jl 
For  the  purposes  of  construing  the  will  with 

(a)  8  Vei.  186.  {b)  Amb.  S;28. 

(c;  7  Vei.  3i4.  (rf)  10  r«.  t2. 
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to  this  question,  it  is  immaterial  whether  the  devise  of       1S20. 

the  hoase  was  revoked  or  not,  for  the  Court  cannot  look  «l    a' 

'  TheArTOR- 

bejrond  the  instrument  itself.     If  a  legacy  to  a  charity  ney-Genkual 
be  charged  on  real  and  personal  estate,  it  is  never  in-     hinxkan. 
qnired,  whether  the  testator  was  possessed  of  any  real 
estate;  it  is  enough  that  the  bequest  is  void  upon  the 
&ee  of  the  will.     A  clause  relating  to  real  estate  con- 
tained in  an  unattested  will,  cannot  be  looked  at,  even 
br  the  purpose  of  collecting  the  intention ;  but  that  is 
Bot  the  case  when  it  is  rendered  inoperative  by  matters 
Mors.    But  the  point  does  not  arise ;  for,  as  the  sur- 
render, which  is  supposed  to  have  been  a  revocation, 
fiTe  the  house  to  Kingj  and  he  also  takes  benefits  under 
^  will,  he  would  be  put  to  his  election,  and  by  electing 
to  take  under  the  will,  and  renounce  his  title  under  the 
ttYeoder,  the  house  would  be  brought  again  within  the 
operation  of  the  will. 

Tke  Master  of  the  Rolls. 

Supposing  the  devise  of  the  house  to  be  revoked,  and 
the  gift  of  the  money  to  be  so  inseparably  connected 
with  it  as  to  stand  or  fall  with  it,  it  would  also  be  re- 
voked. 

For  the  Defendant. 

It  comes  to  the  question,  whether  the  gifts  are  not  so 
comiected.     The  intention  was  to  endow  a  school,  of 
iiiich  this  house  was  to  be  the  site ;  he  gives  this  house 
bt  the  schoolmaster,  and  has  not  pointed  out  any  other 
mode  in  which  he  expects  a  school-house  to  be  pro- 
cored:  the  second  clause  was  not  to  constitute  a  separate 
duurj^  independent  of  the  first«     Now  the  cases  of  At» 
tomey^Generci   v.   Goidding  (a),   Attorney-General  v. 

(a)  2  Bro.  C.  C.  42S. 

T  2  Whitclntrch 
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18^0.        Whitchurch  (a\  Chapman  v.  Brcmi  {b),  Atiomqf^Gener^ 

Th#  ATToa-   ^*  ^^^^^  (0>  ^"^  *^  'fl^®  c^se  of  Adams  v.  Lembery^ 
niv-Gene&al  fore  the  Vice  Chancellor,  establish  the  proposition,  dia 
Ui)fxMAN.     hequest  of  personal  property,  intended  to  be  employed 

chnritable  purposes  upon  premises,  the  devise  of  whicb^ 
void  by  the  statute  of  mortmain,  must  foil,  asbeingconn^^eN 
ted  with,  and  subsidiary  to^  the  void  devise*  The  purport 
of  establishing  a  school  cannot  therefore  take  efiect,  wamt^ 
the  consequence  is,  that  the  gift  over  must  also  fail;  — 
having  been  decided  in  Chapman  v.  Brofwnf  and  Attot^^ 
ney^General  v.  Davies,  that  a  bequest  of  the  residue  of  s- 
fund,  after  an  indefinite  gift  to  purposes  thatarevoidbyth^ 
mortmain  acts,  is  also  void  from  the  impossibility  of  ascer*^ 
taining  what  the  residue  would  have  been,  if  the  prioi^ 
purposes  had  been  legal.  In  Attomey^General  v.  Par^ 
sonsy  the  fund  was  given  to  purposes,  some  of  which  wesw 
bad  and  some  good ;  there  it  might  be  applied  in  partt^i 
or  entirely  to  the  good  purposes.  The  difficulty  here  i 
that  the  ^ount  of  the  residue  can  never  be  known* 


Mr.  Healdj  In  reply,  referred  to  Henshwm  v.  Aiki\ 
son.  {d)  In  the  cases  cited  on  the  other  side,  it  was  quiS^s 
clear  that  the  different  bequests  were  intended  for  ttM 
same  purpose,  and  then  it  must  be  admitted  that 
will  fail.     But  the  Court  will,  if  possible,  take  such 
view  of  the  will,  as,  by  disconnecting  the  clauses,  to  gi 
eflTect  to  the  charitable  purpose.    The  house  is  to  be 
propriated  to  the  master,  and  might  have  been  intendecf 
for  his  residence  only,  and  not  for  the  school-house;  and 
this  seems  probable,  from  its  being  devoted  to  him  only, 
and  not  to  the  mistress,  though  she  was  to  be  equally 
concerned  in  the  school.     Another  circumstance  to  be 
observed  is,  that  the  house  was  not  to  come  to  the  use  of 

(a)  3  Vet.  140.  {b)  8  Kt-f    404. 

(tf)  9  Vei,  555,  (d)  3  Mad.  306. 

the 
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the  charity  till  the  death  of  Martha  Brown  ;  in  the  mean-        1 820. 

tiixie  the  school  was  to  be  conducted  elsewhere.  ^  ""^  '■' 

The  Attor- 

Tke  Master  of  the  Rolls,  ,,    ^' 

HlNXMAN. 

The  object  of  this  information  is  to  obtain  the  decla- 
ration of  the  Court,  that  the  bequests  of  2000/.  by  this 

11,  and  1000/.  by  the  codicil,  to  charitable  purposes, 
good  and  valid,  and  a  reference  to  approve  a  plan 
for  their  application. 

The  question  may  be  considered  rather  as  one  of  con- 
struction, than  as  involving  any  controverted  point  of 
laiw ;  for  it  is  admitted,  that  if  the  legacy  he  inseparably 
connected  with  the  primary  gift,  which  is  a  devise  of 
land,  and  therefore  void  by  the  statute  of  mortmain,  the 
legacy  must  also  fail ;  on  the  other  hand,  it  cannot  be 
denied,  that  if  we  could,  in  any  way,  separate  the  bequest 
from  the  devise,  it  might  stand.     This,  I  think,  is  the 
fair  result  of  the  argument  on  the  law  ;  and,  taking  that 
to  be  settled,  we  have  to  consider  whether  this  is  a  con- 
nected or  a  separate  bequest  in  favour  of  a  charity  ;  and 
though  the  Court  would  certainly  feel  a  strong  disposi- 
tion to  effectuate  the  purposes  of  the  testator,  yet,  I  do 
not  know  that  it  is  inclined  to  refuse  to  parties  the  bene- 
fit of  the  statute ;  for  we  nmst  remember  that  it  is  the 
policy  of  the  law  which  prevents  these  applications  of 
property  :  it  is  a  question  between  the  statute  on  the  one 
>ide,  and  the  charitable  design  of  the  testator  on  the 
other. 

The  testator,  after  the  death  or  marriage  of  Martha 
Bramj  gives  the  house  called  Waldings  to  his  executors, 
in  trust,  to  be  appropriated  to  the  use  of  the  schoolmas- 
ter that  may  be  appointed.     Tliis  is  a  disposition  of  the 
remainder  expectant  on  the  determination  of  the  life 
€stAte,  under  which  the  master  would  be  entitled  to  call 

T  3  for 
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1 820.        '^^  ^^^  benefit  and  enjoyment  of  the  house.  It  wub 
^^v—^      for  so  long  a  time  as  his  interest  should  continue;       j| 
ney-General  s^i^s  that  it  was  a  copyhold  for  lives,  and  I  suppose 
v«  might  be  renewed ;  thus  it  was  to  be  permanently  devoted 

'  to  the  use  of  the  master.  That  devise  is  undoubtedly 
bad ;  whether  it  was  or  was  not  revoked,  on  the  face  of 
the  will,  it  is  bad. 


It  is  said  that  what  follows  is  distinct.  It  is  a 
niary  gift  for  the  general  purpose  of  supporting  a  schoo-^i 
and  the  testator  directs  the  application  of  the  interib  t, 
without  an  apportionment  of  it,  partly  to  procure  a  mt.^^*' 
lev  and  mistress,  and  partly  to  keep  the  school-house  ^Bn 
repair.  Upon  this  the  question  arises,  what  schoo^^l- 
house  docs  he  mean  ?  Is  it  that  which  is  given  to 
appropriated  to  the  use  of  the  master ;  or  docs  he  n 
to  any  house  thai  may  be  procured  by  the  trustees, 
.that  may  be  given  by  some  other  person  for  the  use  of 
the  school  ?     If  the  case  could  be  brought  up  to  that        of 

Hcnsha'a)  v.  Mkinson^  before  the  Vice- Chancellor,  wh€ ^re 

there  were  negative  words  showing  the  intention  to  l^H)e^ 
what  is  contended  for  here^  that  the  money  should  i  lot 
be  applied  to  purchase  or  keep  in  repair  any  real  esta  te; 
if  it  appeared,  as  it  did  then,  that  the  bequest  was  inter  )cf- 
cd  to  form  an  auxiliary  fund,  to  go  in  aid  of  other  ^z3o» 
nations,  on  the  supposition  that  some  other  person  vfo-^uld 
give  a  house,  we  should  then  be  relieved  from  the difficu7l^. 
But  I  am  afraid  we  cannot  carry  it  so  far.  The  natisriz/ 
construction  is,  that  he  means  the'house,  which  is  tlie 
subject  of  the  first  devise,  to  be  appropriated  to  the  use  of 
the  master  ;  that  house,  it  seems,  was  out  of  repair  at  the 
time,  and  afterwards  it  must  necessarily  require  more  re* 
pairs,  for  which  he  has  thus  provided.  Part  of  this 
fund  is  to  be  appropriated  to  the  master  and  mistress, 
and  some  undefined  part  is  to  be  applied  to  the  house ; 
that  being  the  case,  it  cannot  be  disputed,  that  the  le^ 

gacy 
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was  a  very  fair  observation  that  the  school  was    _,  ':  ~  ' 
,    "^       ,  Tn  e  Attor- 

lence   immediately,   though  the  house  would  ney-Gekejul 
to  the  use  of  the  master,  till  the  determination      Hinxm ak 

Mincy  for  life ;  but  that  will  not  relieve  the  case  ,^ 

ob)ection,  that  part  of  the  money  is  to  be  em-  fined  propor- 

ion  the  house.  If  any  part,  in  any  event,  is  to  be  ^^®"  ?^  *  ?" 

>  an  ill^al  purpose,  it  vitiates  the  whole.    We  applied  to  a 

ere  separate  it,  as  in  Attorney-General  y.  Par*  biohTstatuta 

re  the  bequest  was  for  rebuilding,  repairing,  at  of  mortroaio. 

J  J.  .mil  1  J  •  •        it  vitiates  the 

adding  to  the  alms-houses;  the  word  or^  giving  whole. 

Ni  to  employ  it  in  either  way,  and  the  Ldrd  When  the 

)r  thought  that  \>fi  was  at  liberty  to  confine  it  ^"fg  at^J^*" 

mer  alternative  alone.    But  it  is  quite  difierent  cretion  to  se* 

such  discretion  i^  given ;  the  trustees  would  be  ^^8,^50010  of. 

the  bouse  was  out  of  repair,  to  appropriate  part  ^^i^h  are  void 

,._,,,  -  ,       ,  and  the  otheri 

d  to  It.     1  hen  now  much  was  to  be  thus  ap-  not,  it  will  be 

confined  to 
the  latter. 

d  be  very  glad  if,  though  that  sum  is  unliqui-  Gift  of  the 
1  unascertained,  the  subsequent  bequest  of  the  fiJ^d'Jlftertho 

>uld  take  effect ;  but  the  authorities  shew,  that  application  of 
^    ^     ./•  .     ^  •  1     1      *.  1   .1  an  undefined 

first  giit  is  to  a  void  charity,  and  the  quan-  amount  to  a 

defined,  the  bequest  of  the  residue  fails.     In  void  charity, 

^^  IS  void  for  un» 

General  v.  Daviesj  the  Lord  Chancellor  says,  certointv.  • 

bequest  of  a  residue,  to  be  laid  out  in  the  first 

a  land ;  and  if  all  should  not  be  exhausted,  as 

not  be  consistently  witb  his  scheme,  to  be  laid 

these  purposes,  affording  medial  assistance, 

i  chaplain  in  the  almshouses ;  and  all  beyond 

dl  given,  is  uncertainly  given ;  and  if  the  pri- 

fails,  the  secondary  gift  being  totally  uncertain 

lating  from  time  to  time,  the  whole  must  fail.'' 

4m  V.  Braom^  the  same  point  is  thus  put  by  the 

'the  Rolls:  *^  If  it  could  have  been  reduced  to 

tinty,  how  much  would  have  been  employed 

T  i  by         . 
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V830.       by  the  executors  for  the  other  purposes,  the  retii 

ThaXTT    -    ^^S^^  ^  ^^  employed  under  this  last  direction,  viz, 

vsT-GsNBKAL  cfaaritable  purposes  generally.   I  have  considered  whsti 

HwzifAK.     ^^^^  ^^  ^  ascertained  by  a  refer^ice  to  the  Master 

see  how  much  would  have  been  sufficient  for  this  cbif 

but,  upon  consideration^  it  is  quite  impossible  to  g 

any  directions  that  would  not  be  vague  and  indefimle 

a  degree  almost  ridiculous;  an  inquiry  what  they  mij 

have  employed  for  building  a  chapel,  without  know 

what  kind  of  chapel;    the  testatrix  having  given 

ground  to  ascertain  what  kind  of  chapel ;  no  local 

It  is  impossible  to  frame  any  direction  that  would  ens 

.   the  Master  to  form  any  idea  upon  it.     If  she  had  v 

pointed  out  any  particular  place,  that  might  have  i 

nished  some  ground  of  enquiry  as  to  what  size  wo 

be  sufficient  for  the  congregation  to  be  expected  tbe 

but  this  is  so  entirely  indefinite,  that  it  is  quite  i 

certain  what  the  residue  would  have  been ;  and,  tin 

fore,  it  is  void  for  uncertainty." 

On  these  grounds,  I  think  that  the  bequest  for 
benefit  of  the  school  is  so  connected  with  the  priic 
gift,  that  it  faUs  to  the  ground ;  and  the  amount  ta 
thus  appropriated  being  unascertained,  the  gift  of 
residue,  which  depends  on  that,  is  also  void. 


His  Honour  doth  declare,  tl^at  the  bequests  of  MO 
by  the  will,  and  1000/.  by  the  codicil  to  the  will  of  i 
testator  J.  Hinxman^  for  the  purposes  therein  and 
the  pleaair  gs  mentioned,  are  void ;  and  that  the  sunoi 
lOOO/.  and  2000/.  fall  into  the  residue  of  the  said  to 
tor's  estate;  and  it  is  ordered  that  all  parties  be  [i 
their  coftts  of  this  suit  out  of  the  testator's  estate. 

Reg.  Lib.  1820,  fo*  IC 
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WHITTELL  V.  DUDIN.  Rou* 

Dec.  8. 

JfENRY    WHITTELL,  by  his  will,   dated    15th  Gift  of  residue 

December  1 804,  gave  to  his  executors  2000/.  3  per  ^^jed^^'^ 

««/•  consols,  and   1000/.  4  per  cents,  upon  trust,  for  twecnthetc*. 

the   s^arate  use  of  his  wife  for  her  life;  and  after  her  g^Qg^  ^nd   ' 

deatb,  the  two  sums  were  to  sink  into  the  residue  of  his  ^^aughtew; 

subj^it  never- 
estate.     He  also  gave  to  his  wife  a  leasehold  house,  with  theless  as  to 

the    use  of  his  household  goods,  furniture,  plate,  linen,  J?®  d^"^t€rs 
md  china,  for  her  life ;  all  which,  on  her  death,  were  to  whiph  were  to 
fidl  into  the  residue.     He  then  gave  1400/.  3  per  cent.  JhcHfu^gl^ 
consols,  upon  trust,  for  his  son  John  Whittell,  for  his  life;   the  names  of 
and  after  his  death,  to  fall  into  the  residue ;  and  another  interest  to  be 

mm  of  1400/.  S  per  cent,  consols,  upon  a  similar  trust,  pwdto  them 
m  for  tbeir  Iires 

for  his  son  Michael  WhitteU.     He  gave  600/«  5  per  cent,  for  their  sepa- 

reduced,  and  200/.  8  per  cent,  consols,  upon  trust,  for  the  J^^"|5fgiJ"^ 
Kparate  use  of  his  daughter  Mary^  the  wife  of  Charles  deaths  the 
Cumming,  for  her  life;  and  after  her  death,  to  fall  into  trelK'ia 
the  residue;  he  gave  three  sums  of  600/.,  1400/.,  and  the  interest  of 
30O/.,   3   per  cent,  reduced,    upon   similar   trusts,  for  daughters 

hiB  three  daughters,  Winifred,  the  wife  of  W.  PmeU,  ^^^^^"^^  *>?^<^^ 
J  ,  been  entitled 

uid  Charlotte,  the  wife  of  Henry  Dudin,  and  Elizabeth^  for  Hfe,  to 
the  wife  of  Benjamin  Ellis.     He  gave  400/.  3  per  cent,  i^n  *"  whh" 
^uced,    in    trust   to  pay   the  interest  and  dividends  benefit  of  sur« 

•  •  • 

to  his  son  George  WhitteU,  for  his  life ;  and  after  his  Xwck)/ the 
^^h,  unto  and  equally  between  and  among  all  and  daughters 
every  the  child  and  children  of  the  said  George  WhitteU,  vived  the ' 

«htre  and  share  alike.     He  next  cave  to  his  execu-  tatBtor,died 

°  without  chil- 

tors  a  sum  of  1400/.  3  per  cent,  reduced,  upon  trust,  to  dren.    Held, 

ky  out  and  expend  the  sum  of  30/.,  part  of  the  interest  *^^^^ 
and  dividends,  annually,  upon  the  clothing  and  other  were  entitled 
necessaries  of  his  son  W.  H.  WhitteU,  and  directed,  *<>  their  shares. 
that  die  remainder  of  the  interest  and  dividends  of  the 
said  stock,  with  the  said  stock  itself,  and  any  eventual 

share 
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Whittell 

V, 

DuoiN. 


share  of  bis  said  son  in  any  of  the  legacies  given  by  his 
will,  or  in  the  residue,  should  be  allowed  to  aocnmulate 
until  he  should  attain  the  age  of  twenty-four  years,  and 
should  then  be  paid  to  him  ;  if  he  died  under  that  age, 
without  lawful  issue,  it  was  to  fall  into  the  residue.  He 
devised  his  freehold  and  leasehold  estates  to  his  execu- 
tors, upon  trust  to  sell ;  the  produce  of  the  sales  to  form 
part  of  the  residue  of  his  estate  and  effects,  of  which  he 
made  the  following  dispo«tion  : 


**  And  as  to  all  the  resti  residue,  and  remainder  of 
my  estate  and  effects  whatsoever  and  of  what  nature  or 
kind  the  same  may  be,  I  give  and  bequeath  the  same 
and  every  part  thereof,  unto,  and  equally  between  and 
among  my  said  wife  and  my  suid  sons  and  daughters; 
subject,  nevertheless,  as  to  the  parts  and  shares  of  mj 
said  daughters  respectively,  which  are  to  be  placed  an 
continued  in  the  iunds  on  government  securities^  in  tha 
names  of  my  said  trustees,  or  the  survivors  or  sundvo^ 
of  them,  and  the  executors  and  administrators  of  su 
survivor;  and  the  dividends,  interest,  and  produ 
thereof  from  time  to  time  respectively  paid  into  the 
spective  hands  of  my  said  daughters  for  and  during 
respective  natural  lives,  and  to  and  for  their  own 
tive,  sole,  and  separate  use  and  benefit,  to  the  intent  an 
purpose  that  the  same,  or  any  part  thereof,  shall  not 
liable  to  the  debts,  controul,  disposition  of  their 
either  of  their  present  or  any  after-taken  husband 
husbands,  but  be  and  remain  an  unalienable  provision 
and  for  them  and  to  and  for  their  and  each  of 
respective,  sole,  and  separate  use;  and  that  the  receipt  a 
receipts  of  my  said  daughters  respectively  from  time 
time  shall  be  sufficient  discharge  or  discharges  to 
said  trustees,  or  the  person  or  persons  paying  the  sam 
and  from  and  after  the  decease  of  each  and  every  erf" 
said  daughters  respectively,  I  give  and  bcqu^th  ti 

pa^ 
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part  and  share  to  which  my  said  daughters  respectively 
diali  have  been  entitled,  to  the  interest,  dividends,  and 
produce  for  life  as  aforesaid,  unto  the  respective  child 
or  children  of  such  respective  deceased  daughter,  in 
^oal  parts,  shares,  and  proportions,  with  benefit  of  sur- 
vivorship, in  case  of  the  death  of  any  or  either  of  them 
WHler  the  said  age  of  twenty-four  years,  without  law- 
ful issue,  and  if  but  one  such  child,  then  to  such  only^ 
child." 


i82a 


Whitteij. 

9. 
DUJDIN. 


The  testator,  by  a  codicfl,  directed  that  the  interest 
**>d  dividends  of  the  share  or  shares  to  which  the  child 
^^  children  of  his  daughter  Elizabeth  should  become  en- 
^'^ed,  should  be  paid  to  their  father,  to  be  applied  to- 

^ards  their  maintenance,  till  they  should  attain  the  age 

'^*  twenty-four  years. 

Xhe  testator  died  in  March  1805,  and  the  different  le- 
E^^es  bequeathed  by  his  will,  as  well  as  the  residue,  were 
•^'^ested  in  the  names  of  his  executors.  Two  of  his 
laughters,  Charlotte  Dudin^  and  IVinifred  Powell^  died 
^^^Hae  years  afterwards,  without  having  had  any  issue; 
^^d  their  husbands  took  out  administration  to  them* 
•^  «ie  bill  was  filed  against  them  and  the  executors,  by 
^^  other  sons  and  daughters  of  the  testator,  and  the 
"^^^ildren  of  one  who  had  died,  being  also  the  next  of  kin  of 
^^  testator ;  and  the  question  was,  whether  the  shares  of 
^O^  residue,  to  the  interest  of  which  the  daughters  who 
^^cl  died  without  issue,  were  entitled  for  their  lives,  pass- 
^4  to  their  husbands  as  their  representatives,  or  to  the 
*^Jaintiffi,  as  undisposed  of. 


Mr.  Agar  and  Mr.  Boupetty  for  the  Plaintifis. 

The  testator  has  given  a  share  of  the  general  residue 
the  separate  use  of  each  daughter,  for  life ;  after  their 

deaths. 


ist 
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Wbittbli 

V. 
DiTDTN. 


deaths,  these  shares  were  to  be  divided  among  their  Ai 
dren,  if  they  had  any ;  but  he  has  made  no  provision 
the  event  of  their  dying  without  issue ;  that  event  bavin 
now  hiappened,  the  shares  are  undisposed  of.  The  gift  t 
the  children  having  failed  for  want  of  objects,  the  eflfecti 
the  same  as  if  it  had  been  inoperative  for  any  other 
e.  g.  as  if  it  had  been  void  by  the  statute  of  mortmain 
it  must  go  to  the  next  of  kin.  His  describing  these  sha 
as  those,  to  the  interest  of  which  his  daughters  would 
entitled  for  life,  proves  that  he  did  not  conceive  him 
to  have  given  them  an  absolute  interest ;  and  the  hu: 
bands  are  excluded  with  great  anxiety. 


Jiii 


Mr.  Honie^  and  Mr.  Barber  ;  Mr.  WetJierellj  and 
PembertOTty  for  the  Defendants. 

The  first  words  of  this  residuary  clause,  taken  ato 
give  the  shares  absolutely ;  that  which  follows  is  oi 
designed  to  preserve  them  from  the  power  of  the  h 
bands,  and  to  secure  the  benefit  of  the  bequests  to 
daughters  and  their  children.  Words  divesting  an 
must  be  as  clear  as  those  conferring  it.  The  expressic^ns> 
**  subject,  nevertheless,"  &c.  cannot  therefore  take  b^^^bj 
entirely  the  efiPect  of  the  preceding  clause,  and  can  o^lj 
abridge  jhe  interest  to  the  extent  of  the  purposes    de- 
clared.    He  clearly  did  not  mean  to  die  intestate^  as   to 
any  part  of  his  property,  and  he  was  not  likely  to  have 
overlooked  the  probability  of  his  daughters  not  having 
children.  They  cited  Smither  v.  Willock  (a),  and  Gallaiui 
v.  Leonard,  (i) 


IVie  Master  of  the  Rolls. 

I  cannot  say  that  I  consider  this  as  a  will,  that  on  either 
construction  is  entirely  free  from  doubt ;  and  I  confess 
that  the  impression  on  my  mind  varied  in  the  progress  of 


(tf)  9  Vet.  235. 


{h)  1  Swan,  161. 


the 
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e  aTgament.  It  is  not  very  correctly  framed ;  out  we 
U8t  endeavour  to  find  out,  as  well  as  we  can,  the  inten- 
»ii  so  imperfectly  expressed. 

The  latter  part  of  the  residuary  bequest  is  not  to  be 
oled  upon  as  the  sole  and  original  bequest  to  his  daugh- 
ra  and  their  children,  but  as  a  qualification  annexed  to 
lotber  gift  ;  and  we  must  therefore  consider,  hot  only 
bat  the  testator  intended  to  become  of  it,  in  the  event 

the  daughters  having  children,  but  also  what  he  in- 
nded  in  the  other  event  of  their  not  having  any ;  for 
'  must  suppose,  that  he  looked  forward  to  both  events. 
be  daughters  were  all  married  at  the  time,  and  two  of 
em  had  no  children ;  he  can.  therefore  hardly  be  ima- 
ged, not  to  have  contemplated  the  chance  of  their  dying 
thout  any.  The  question  then  is,  whether  he  intended 

leave  this  event  unprovided  for,  or  to  cover  it  by 
y  of  these  expressions;  and  we  must  not  impute  in- 
tacy  to  him,  if  the  event  was  one  that  could  not  have 
!aped  his  notice,  and  the  words  arc  sufficient  to  ex^ 
id  to  it. 

^ow,  consider  the  general  plan  of  the  will :  he  enurae- 
tes  the  objects,  giving  to  each  of  them  a  life  interest  in 
H>rtion  of  his  personal  property,  providing  liberally  for 
ft  wife,  and  for  the  children,  in  different  proportions; 
bich  might  probably  arise  from  his  having  unequally 
tyvided  for  them  before.  As  to  the  daughters,  the 
gacies  were  given  to  trustees,  for  their  separate  use, 
iiarded  in  the  same  manner  as  their  shares  of  the  resi- 
^,  to  form  an  inalienable  provision ;  and,  with  respect 
>  all,  except  two  of  the  sons,  he  gives  them  the  interest 
f  the  legacies  for  their  liveS;  and  afterwards  they  are  to 
Jixnto  the  residue. 
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*«ie  plan  of  the  disposition,  therefore,  was  to  give 
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1820»  purate  parts  to  each  for  life^  and  then  to  reserve  the 
sidue,  consisting  of  the  rest  of  his  property,  togetl 
with  the  accumulated  produce  of  those  parts.  It  is  8« 
that  there  being  a  residuary  clause  shows  that  the  tesi 
tor  could  have  had  no  intention  of  dying  intestate  at  i 
any  thing;  but,  I  think,  that  does  not  follow;  for  whei 
it  is  given  in  parts,  there  may  be  an  entire  dispositioi 
comprising  every  article  of  his  property,  but  whid 
though  complete  as  to  the  subjects  of  gift,  may  be  it 
complete  as  to  the  persons  to  take  the  different  sharcti 

With  respect  to  the  residue,  he  begins  by  declaring 
general  purpose  of  equality;  he  gives  it  unto  and  equal! 
between  and  among  his  said  wife  and  his  said  sons  i^ 
daughters.  Stopping  here,  (not  in  the  construction^  h 
for  the  sake  of  observing  the  intenticm,)  it  is  evident  th 
the  sons  and  daughters  were  all  to  enjoy  equal  share 
without  any  distinction  between  the  sexes ;  none  takii 
a  larger  proportion,  or  a  larger  interest,  than  the  otha 
Then,  if  the  design  that  was  uppermost  in  his  mind  n 
that  of  making  all  participate  equally,  having  made  ~ 
before  for  any  previous  inequality  of  provision,  d 
thing  is  clear,  that  he  meant  to  give  an  absolute  inter* 
to  the  widow  and  the  sons;  and  if  all  were  to  be  treafl 
alike,  the  idea  was,  that  the  daughters  were  to  take  fl 
same  interest.  It  might  have  been  that  they  were  to 
equal  in  amount,  but  not  in  interest;  hut  prima  Jam 
equality  in  both  respects  appears  to  have  been  inten& 

These  words  follow,  ^^  subject  nevertheless,  &&• 
and  it  is  not  a  mere  verbal  argument,  that  these  • 
words  frequently  accompanying  an  absolute  gift; 
subject  nevertheless,  to  the  payment  of  a  sum  of  mo:iK 
or  to  any  other  qualification.  He  might  think  it  ^^ 
per,  with  respect  to  the  daughters,  to  accompany  the 
gacies  with  a  bequest  to  trustees,  not  to  break  in  ufK 
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tbe  entirety  of  the  interest  meant  for  them,  but  to  pre- 
scribe a  different  mode  of  enjoyment.     In  all  the  former 
gifts  to  the  daughters,  he  had  interposed  trustees ;  he 
bad  not  done  so  in  the  first  part  of  this  clause ;  Jie 
here  takes  up  the  idea  that  had  governed  him  in  the 
prior  part  of  his  will,  *^  subject,  nevertheless,  as  to  the 
parts  and  shares  of  my  said  daughters  respectively,  &c. ;" 
he  still  speaks  of  them  as  the  shares  of  the  daughters, 
and  treats  them  as  sums  which  are  to  be  taken  out  of 
and  separated  from  the  residue ;  they  were  to  be  laid 
cat  in  the  names  of  trustees,  being,  as  he  has  described 
them,  the  daughters'  shares,  to  form  a  provision  for 
them  during  the  coverture ;  and,  after  their  deaths,  to 
go  to  their  children,  if  there  were  any.     But  that  does 
not  exhaust  it ;  it  only  meets  one  event ;  what  was  to 
become  of  it,  if  there  were  no  children  ?  Why  has  he 
iK>t  said,  that  the  daughters  are  to  have  the  same  ab- 
solute interest  as  the  sons ;  and  that  it  should  be  laid 
^t  in  the  funds  for  them  ?  He  meant  that  the  husbands 
should  not  take  it ;  that  they  should  not  have  it  in  their 
power  to  deprive  the  children  of  their  successions ;  that 
^s  the  qualification  subject  to  which  it  is  given  to  the 
^ghters.     It  is  difficult  to  conceive  it  possible  that  the 
P^^nt  of  two  married  daughters,  having  at  that  time  no 
diildren,  should  take  it  to  be  certain  that  they  must 
*^*ve  children.    And  how  can  we  suppose,  equality  being 
"'«  object,  that  he  meant  their  shares,  if  they  died  with- 
^ut  issue,  to  devolve  upon  the  others.     Could  he  have 
''^tended  such  a  disposition,  destroying  all  equality ;  for 
*^    brothers   had   their  shares  absolutely,  and  at  all 
^©Ots;  the  sisters  would  have  it  absolutely,  if  they  had 
'^ilcJren;  for  giving  it  to  their  children,  to  whom  they 
.^•'gbt  to  leave  it,  is  to  be  considered  the  same  as  giving 
1^  ^o  them ;  but  if  they  had  no  issue,  they  were  only  to 
^v^  a  life-interest.     I  think  it  improbable  that  that  was 
^^  intention ;  but  we  are  not  to  go  on  probabilities ;  the 
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1820.  Court  is  bound  to  reconcile^  if  it  can,  both  parts  of  tb 
will.  We  can  reconcile  them,  if  we  suppose  the  share 
to  be  given  equally,  accompanied  with  a  qualificatioi 
that  is  not  inconsistent :  by  the  other  construction  m 
cannot,  for  it  would  convert  that  which  purports  to  b 
an  absolute  gift  into  a  gift  for  life. 

The  two  cases  cited  do  not  come  up  to  this ;  the  onlj 
way  in  which  they  apply,  is  by  showing  that  an  absolaU 
bequest,  accompanied  by  a  gift  over  on  a  certain  event 
is  not  necessarily  cut  down  to  the  time  of  the  event  hap* 
pening,  as  it  may  be  only  sulgect  to  the  contingency  ol 
its  happening  within  a  certain  period.  The  comparisoi! 
to  the  case  of  a  bequest  void  by  the  statute  of  mortmaiB, 
does  not  apply ;  for  if  it  had  been  what  without  the  sta- 
tute would  have  been  a  complete  disposition,  the  idea  ol 
his  having  contemplated  any  other  event  would  have  been 
excluded.  The  difference  is,  that  the  gift  to  childrea 
may  or  may  not  take  place,  according  as  there  are  or  are 
not  any  born,  and  is  not  an  entire  disposition  at  all 
events.' 

I  think  that  this  is  the  case  of  a  parent  professing  in 
the  first  part  of  the  sentence,  to  treat  all  his  children 
equally  with  respect  to.  the  residue,  and  that  tlie  subsc^ 
quent  part  is  not  inconsistent  with  that  design,  but  is 
only  a  cautionary  provision,  to  preserve  the  benefit  of  the 
bequest  to  the  daughters  and  their  children. 

Reg.  Lib.  B.  1820,  fol.  92 
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LECHMERE  v.  BRASIER. 

^HE  bill  in  thb  cause  was  filed  by  the  simple  con-  Purchaser  of 

*  tract  creditors  of  S.  Brasier,  who  died  intestate  in  ^^^."^^ 
the  year  1818f  against  his  administratrix  and  heir-at-  cree,  dis- 
law,  who  was  an  infant,  and  a  second  mortgagee-  of  his  mo^n  'from 

feal  estate,  for  payment  of  their  debts,  alleging  that  the  ^  purchase 

•  upoa  error  is 
deceased  was  a  trader  subject  to  the  bankrupt  laws  at  the  decree 

the  time  of  his  death.     Witnesses  were  examined  with  }5?"?J*t7"» 
,       .  though  the 

^^  View  of  establishing  this  all^tion,  which,  however,  parties  are 
d'd  not  appear  to  have  been  satisfactorily  made  out         S^S^t  *  ^ 

Whether  he  is 

On  the  fid  of  July  1816,  a  decree  was  made,  directing  ^osu.  Qiusn^ 

***e  usual  accounts  to  be  taken  of  the  intestate's  debts  To  a  bill  for 
a»^^  sale  of  real 

^'^ct   personal  estate,  and  the  latter  to  be  applied  in  estates  by  sinn 

^  bourse  of  administration ;  and  also  ordering  the  ap-  ^Z^^'^ 

'^^^Otment  of  a  receiver  of  the  rents,  and  a  sale  of  the  trader  against 

5^1^^  estate,  and  the  money  to  be  paid  into  the  bank,  with  J^i^^^ 

'^^^irty  to  all  parties  to  apply.  the  parol  may 


"Hie  estates  were  sold  on  the  24th  of  October  1818 ; 
^*^^  Master,  on  the  31st  of  October^  reported  Mr.  Lead 
^  purchaser  of  lot  1,  and  his  report  was  confirmed  on 
^  28th  November  1818. 


demur. 
Semble, 


In  Mtttf  1820,  a  motion  was  made,  that  the  purclias^ 

^«ould  pay  his  purchase-money  into  Court,  which  was 

^'^Bisted,  amongst  other  grounds,  on  that  of  the  irregn- 

^^ri^  of  the  decree ;  and  the  motion  was  refused  with 


The  original  cause,  without  any  notice  being  given  io 

^c  purchaser,  was  then  reheard,  and  on  the  )st  of  Jii/y 

^820,  the  former  decree  was  altered,  by  directing  a 

^^^ence  to  the  Master  to  inquire  whether  the  intes- 

^^te  wa%  at  the  time  of  his  deub,  a  trader  within  the 

Vol,  It  U  intent 
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intent  and  meaning  of  the  several  statutes  relating  t 
bankmpts. 

The  purchaser^  Mr.  Lea^  moved  before  the  V|^ 
Chancellor,  that  it  might  be  referred  to  the  Master  t 
tax  him  his  costs,  occasioned  by  the  tonfirmatioD  of  tli 
rqport  of  the  purchase,  and  the  investigation  of  the  ticb 
and  that  the  Plaintifls  might  pay  the  same ;  and  that  h 
might  be  discharged  from  his  purchase.  His  Honoa 
directed  the  motion  to  stand  over,  and  come  on  with  t|| 
cause  on  further  directions.  The  motion  was  now  renews 


Mr.  Home  and  Mr.  Parker  in  support  of  it,  ai^go^ 
diat  the  purchaser  ought  to  be  relieved  from  his  {^^ 
chas^  inasmuch  as  the  original  decree,  which  wai  % 
foundation  of  his  title^  had  fallen  to  the  ground,  au 
diat,  bdng  no  party  to  the  decree^  he  was  entitled  to  E 
costs.  The  second  decree  does  not  declare  the  tradiiiy 
or  direct  a  sale;  and  the  purchaser  cannot  be  k^^ 
suspence  till  a  further  decree  is  obtained. 

Mr.  Skadmeli  opposed  the  motion,  on  the  groond 
that  if  there  was  error  in  the  first  decree,  U  had  ben 
rectified;  and  in  a  short  time  a  complete  decree  h 
a  sale  would  be  obtained ;  and  that,  as  it  did  not  appei 
that  a  good  title  could  not  be  made,  the  Court  woul 
not  so  determine  without  a  reference;  and  if  a  title  wi 
procured  before  the  report,  it  would  fall  within  the  con 
mon  rule.  As  to  the  other  point,  he  contended  that 
person  purchasing  estates  under  a  decree,  to  which 
turned  out  that  a  good  title  could  not  be  deducei 
always  paid  his  own  costs. 

The  Lord  CttAKCEixoit. 

The  form  of  the  second  decree  is  open  to  ol^ 

tion^  in  directing  a  reference  as  to  the  &ct  of  tndimj 

it  is  also  wrong  in  not  reversing  the  firsb    Xht  nt 

most  that  you  can  do  in  such  a  case  as  thi%  yrbn 

tfa 


to 
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the  brir-at-law  is  an  infant,  aad  it  if  tiol  siad«  aat^  hoth        Itf  1« 
in  poiot  of  allegation  and  proof,  tbat  the  decea^  jbb 
a  trader,  i^  to  take  $,  decree  much  in  thie  sagie  forqi^ 
aa  vhen  the  vill  is  not  proved^  in  which  cas^  you  tflcip 
a  fleers  fcr  gn  accooi^t  of  the  personal  estate^  wilj^ 
^ttiiertjr  tp  exhibit  interrogatories  to  prove  the  wijl;  yo|i 
€Moot  prove  it  on  g  reference ;  the  CojfH  ^pes  j^qt  ref]^ 
it  to  the  Master  to  see  wha^  is  the  effect  of  the  ev^deno^  Will  of  real 
b|Bt  the  dieclaration  that  the  vill  is  w^ll  proved^  ip  insiip  ^^  °^ 
b^  ibe  Court;  itself  vpon* reading  the  evidence;  however,  on  a  refer- 
it  if  clear  that  the  decree,  in  its  origin^  form,  w||8  ^^^^^ 
WnoDg.  (a) 

Wifh  respect  to  this  motion,  I  must  say,  that  I  will  The  rule  of 
Hot  extend  the  rule  which  die  Court  h^  a4opted^  0^  punlhaaeri^ 
oompelling  a  purchaser  to  take  the  estate   where  a  take  the  ertate 
.fijJa  is  not  made  till  a^er  the  contract,  ^  any  pase  not  made  till 
to  which  it  has  not  already  been  applied^    The  x?ile  jj^^^  to*" 
.lia%   in    many  instances,    been    productive   of  ^g^re^t  be  extended, 
bardship;    and   I   feel    particularly  unwilling  to  ex- 
tend it  to  this  icase,  where,  to  entitle  these  sjjnple  co|9- 
tract  creditors  to  a  sale,  they  must  prove  a  fact  whidi 
subjects  the  purchaser  to  some  hazard,  whatever  it  may 
W.  Let  the  purchaser  therefore  be  discharged  from  the 
pordiase.    As  to  costs,  the  rule  in  ^neral  i%  that  the 
suitor  must  pay  for  the  mistakes  of  the  Court   It  is  trpe, 
tjhe  purchaser  was  not  a  party  to  the  su^;  but  stiQ  the 
<^  parties  have  been  misled  by  the  Court:  they  have 
been  acting  on  its  judgment,  and  it  requires  considera- 
te whether  they  should  be  made  to  pay  the  costs. 

Ur.  Home  then  consented,  upon  being  discharged 
ibw  the  purcjiase,  to  give  up  the  costs. 


(a)  On  reference  to  the  original  decree,  it  appears,  thatlheseoond 
jDortgi^geey  who  was  a  party  to  the  suit,  had  a  powar  «tf  adi^vBdllt 
was  expressly  stated  that  the  receiver  was  appointed,  and  the  estates 
dinactedto  bt  sold  with  his  consent. 

U  2  The 
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182U  The  Lord  Chancellor. 

It  occurs  to  me,  that,  in  this  case,  the  decree  ougi 
not  to  have  been  for  a  sale  of  the  estate  during  theii 
fancy  of  the  heir,  as  the  parol  might  demur.  I  hat 
been  looking  into  some  cases  before  Lord  Tkwrlam  an 
Lord  Kenyon^  of  which  I  have  gotmanuscript  notes,  an 
they  held,  that  when  real  estate  descends  to  an  infiu 
heir-at-law,  and  bond  creditors  file  a  bill  in  this  Coo 
for  satisfaction  of  their  debts,  tjie  sale  cannot  be  till  d 
heir  comes  of  age.  It  will  depend  on  the  statute  (a),  wb 
ther,'  on  a  bill  by  simple  contract  creditors,  the  decree 
not  to  be  the  same  as  in  that  case ;  it  is  clear,  that  I 
that  statute,  the  simple  contract  creditors  are  put  on  d 
same  footing  as  specialty  creditors  were  put  by  £ 
statute  of  William  and  Mary. 

Unless  tlfe  practice  of  the  Court  has  been  altered  4 
sitentioj  without  any  one's  attention  being  called  to 
the  rule  is,  that  the  parol  demurs  in  equity  as  well  afl 
law,  and  then  the  question  is,  whether  the  practice  c 
be  altered  in  that  manner.  It  comes  to  be  a  matter 
great  importance  to  purchasers. 

In  Sweet  v.  Partridge  (i),  of  which  I  have  a  note,  i 
course  which  Lord  Keryon  took  was,  not  to  deny  the  < 
plication  for  a  receiver ;  but  all  that  he  would  do,  nc 
withstanding  his  dislike  of  the  parol  demurring,  was 
have  the  rents  and  profits  brought  into  Court;  whethi 
that  was  right  or  wrong  is  another  question,  (c) 

(a)  47  Geo.  5.  c.  74.  {b)  2  Dick.  696.  1.  Cor,  455. 

(c)  As  to  the  cases  in  which  a  sale  is  prevented  by  the  parol  d 
mUrring,  see  Scarth  ▼.  Coitpn,  Cos,  Temp,  Talb.  198.  Ckaplm 
Chaplin,  3  P.  W,  568.  Uvedale  v.  Uvedaie,  3  AtL  117.  MoM 
IViUiaffuon,  2  Cox,  386.  In  Powell  v.  Robins,  7  Vet.  209.  211.  i 
doctrine  seems  to  have  been  applied  where  the  infant  was  a  devise 
hot  according  to  PkuM  y.  Bcibif,  4  Emt^  485.  it  is  confined  to  tl 

case  of  aa  heir. 
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ATTORNEY-GENERAL  v.  BERKELEY,         J^emberg. 

nniHIS  was  an  information,  filed  at  the  relation  of  the*  Opinion  of 

•*"     parish  officers  and  some  of  the  inhabitants  of  Ecui  d^^to^b^ 

Monlsev  in  the  county  of  Surrey^  for  the  purpose  of  setting  produced, 

where  it  wbs 
aside  a  lease  for  ninty-nine  years,  granted  in  the  year  1 789,  ^en  by  a 

of  certain  lands  called  the  Jfofe,  and  Hale  Platts,  situate  tenant,  with 

reference  to 
in  tlie  parish,  and  for  the  delivery  of  all  deeds,  &c.  and  a  bis  landlord's 

case  and  opinion,  in  the  possession  of  the  Defendants,  ^®»  *?^ 

relating  thereto.    The  information  stated,  that  the  lands  case  was  stated 

in  question  had  been  originally  granted  for  the  benefit  of  ^^'^^  p^^ 

&e  poor  of  the  parish,  and  had  been  let  from  time  to  time  ties, 

by  the  parish  officers  for  upwards  of  one  hundred  years : 

the  Defendants,  as  they  admitted  by  their  answer,  or  their 

wcestors,  had  been  the  lessees  of  the  lands  which  were  , 

intermixed  with  lands  of  their  own,  and  had  paid  rent 

^  the  officers  since  1767*      Under  a  late  indosure  act, 

which  had  been  solicited  by  the  Defendants,  the  Hale 

lands  were  allotted  to  them,  as  f)art  of  the  waste  and 

^mmon  field  lands,  in  respect  of  their  rights,  as  im» 

P^opriate  rectors,  and,  in  consequence,  they  refused  to 

^^nthiue  to  pay  rent 

It  was  further  stated,  that  disputes  having  existed  be- 

^een  the  parish  and  Sir  71  Sutton^  the  lessee  under 

^hoxQ  the  Defendants  claimed,  respecting  the  right  to 

^e  above  land,  a  case  upon  the  subject,  drawn  up  by  H. 

^^"^«»i,  then  one  of  the  churchwardens,  and  approved  of 

Py^  Suttarif  or  his  solicitor  Ashe,  was  submitted  to  Mr. 

^^>3eant  Hill  in  the  year  1788,  who  refused  to  answer 

^^      in  consequence  of  no  solicitor's  name  appearing 

^^     it,  and  that  the  name  of  Ashe  was  then  indorsed 

^^      the  case,    which    was   returned   to   the    Seijeant, 

^^^  gave  an  opinion  in  favour  of  the  title  of  the  pa* 

^^^    Soon  afterwards  the  lease  for  ninety-nine  years 

^'^^  obtained,  and,  at  the  same  time^  a  previous  agree- 

^''^^^snt  entered  into  by  Stdton  for  a  twenty-one  years'  lease 

U  S  was 


fim 


CASES  IN  CHANCERY) 


General 

BEitnit. 


was  cancelled.   It  was  also  alleged,  that  the  fee  on  the  caie 
was  paid  by  the  parish  oflScers,  and  that  it,  as  well  as  the 
opinion,  wef^  Hetufned  by  Sxoan  tintil  be  left  the  pfirish^ 
when  he  deUvered  themi  with  other  documentsy  to 
ten^  who  imdertook  to  produce  them  to  die  oflkers 
the  pariih  when  required. 

The  DefendtfnU^  by  their  answer^  rqfireeentedy  thmx 
the  Hale  lands  were  parcel  of  the  manor  of  Mtmhegf^ 
latdy  purchased  by  them  from  the  crown,  and  IumI 
formerly  been  subject  to  certain  rights  of  common- 
ihgl  and  that  the  practice  (^  turning  in  cattle  havix^ 
been   discontinued,  the  parish    had    for   many  ycAii 
wrongfully  let  the   lands,  and  received  rent  inste«A 
They  insbted  that  they  had  acquired  an  abscdute  litis 
title  by  ihe  Hward  made  under  the  inclosure  act,  tlM 
commissioners  being  authorised  to  determine  what  landb 
should  be  inclosed*     They  belieTed,  that  a  case  had 
been  stated  by  Asie  for  the  opinion  of  Mr*  Seigeut 
Hillf  and  that  Sir  T.  Sutian  retained  possession  of  both ; 
and  they  admitted,  that  they  and  the  lease  fbr  ninety-one 
yean  were  now  in  their  possession,  and  that  the  opinion 
was  in  favour  of  the  parish ;  but,  except  as  above,  the 
Defendants  were  altogether  ignorant  of  the  disputes,  and 
the  other  circumstances  respecting  the  case  and  opinion 
mentioned  in  the  bilL 


A  motion  was  now  made  for  the  production  of  the 
lease  and  the  case  and  opinion :  no  opposition  was  made 
to  it,  except  as  to  the  opinion. 


Th6  Attormt^General  and  Mr.  Pqnftf  in  support  of 
the  motion. 

The  case  having  been  stated  for  the  joint  s^sfiictlbb 
6(  both  parties,  we  are  entitled  to  see  the  opinion.  Tlie 
inlbhiiation  UMij  that  thiese  documents  belong  to  AA 

pUUDf 


» opposition,  I  understand,  is  made  to  the  produo 
)f  the  lease  and  case.  I  agree  that  it  is  another 
to  order  the  production  of  the  opinion ;  bu^  never* 
i>i  I  am  of  opinion,  that  the  Plaintift  have  in  this 
I  right  to  see  it  also.  Sir  71  SMon  held  as  tenant 
e  parish,  and  wherever  a  person  obtains  possession 
mmt,  he  is  to  keep  it  under  an  obligation  to  pre- 
his  tiindlord's  titl^  and  being  under  that  obliga- 
if  he  intermixes  the  lands,  or  does  other  acts  to  hb 
(>r4'8  prejpdiceji  they  will  beset  ri^ht  at  the  expenpe 


b,  und  are  part  of  their  property,  and  the  recovery      18S0t 

^  is  part  of  the  relief  prayed.   The  Defendants  do 

\\ldifld  that  th^y  have  any  title  to  the  opinion.  Th^ 

f^  th^  case  to  b^ve  been  stated  by  Ashcf  but  they 

H  sf^  that  it  was  on  the  part  of  tho^  u^der  whom 

d^m*     This,  therefore,  4istinguisbe&  the  present 

irom  that  in  which  a  Defendant  swears  that  he  mfule 

atf  nept  s^d  took  the  opinion  of  counsel  for  himself; 

,  the  production  of  the  opinion  cannot  be  compelled* 

r.  ShadweUi  for  the  Defendants,  admitted  that  the 
J^p^  of  tI)Q  lease  ^u^  CA^  could  PQt  ()(;  minted ; 
oestion  as  to  the  latter  b^d  1>^a  ^^  at  rest  by  the 
ion  of  the  House  of  Lords,  in  Radcliffe  v.  Davey^  in 
•  (rt  Put  wjtb  rfl«p§f*  to  the  ppipiop,  tb^PM*- 
^  ^pt^fidfd,  were  Qpt  ^ptitled  to  t))^  pro4i|ctioii 
|tf  tb#r9  wss  pp  evi(]enc§  tt^t  thfi  cfis^  was  stat^ 
lof  the  parish*  The  Defendants,  oS  fK^ursa^  ^opld 
n^  the  particiilar  circumst^ces  under  which  it;  was 
i  Mpi  but  the  ipference^  as  Gir  as  th^  iM^e  state4  U^ . 

Mweiv  is,  tbftt  the  opinion  was  tekep  by  Swuaik 


B  Bro.  p.  a  Tomh  JSd,  5JS.    Vide  also  Bidmdi^  ?» 
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of  his  own  property.    Being  in  that  poisewony  ic 
though  some  of  the  expressions  are  not  Terjr  dear,  I 
satisfied,  taking  the  whole  together,  that  the 
opinion,  if  they  do  not  belong  to  the  parish,  were 
and  taken  for  the  mutual  benefit  of  both  parties,  a 
that  the  opinion  ought,  therefore^  to  be  open  to  the : 
spection  of  both. 

Reg.  Lib.  A.  1820^  ioL  1 


^ 


Uh 


9. 


ISSO. 
April  90.  SS. 
Jfov*  13*  15« 
17»  18.  90^ 
SI.  S8. 


ATTORNEY-GENERAL  ».  MAYOR  OF 

BRISTOL. 


rilHE  object  of  the  information  an'd  bill  filed  in 
***     causey  was  to  obtain  a  decree  decbring,  that 


tiie 
the 


By  deed,  a 

coqx>ration, 

to  which  a 

fum  of  money   increased  tents  of  certain  estates,  out  of  which,  in 

for  the  pw-  J^^  1566,  annual  sums  of  a  given  amount  were  ooven- 
iw^"!*^  anted  to  be  paid  by  the  corporation  of  Bristol,  to  certaun 
deed,  and  to  charities  in  rotation,  ought  to  be  applied  for  the  becacfit 
U  rothfTb?**  of.  those  charities.     To  this  information  and  bUl,    tlie 

laid  out  in  the  mayor,  burgesses,  and  commonalty  of  Bristol,  and  tb^ir 
purchaieof 
landiofthe 
clear  yearly 
value  of  ISO/, 
and  nore^ 
coTmiants  to 
pay  thereout 
annual  sums 
of  nearly  the 
same  amount 
totertain 
charities  in  ro- 
tation; the 
corporation 

one  of  thMo     ^^'>  ^^^^  ^  enjoyment  of  more  than  two  centuries, 
charities^there  ^f  a  practical  construction  of  this  deed,  the  Court, 

baflg  no  ex- 
press gift  of 

the  surplus,  and  the  decrease  and  subteouent  increase  of  the  rents  being  in 
events  provided  for;  held,  that  the  otner  charities  were  not  entitled  to  call 
distribution  of  the  iacreased  rents. 

(«)  Fill.  5  MM.  919. 


chamberlain,  put  in  a  general  demurrer,  which  was 
ruled  by  his  Honour  the  Vice-Chancellor,  (a) 


The  Defendants  having  appealed  from  the  order 
ruling  the  demurrer,  the  relators  moved  before  the  Lc^ 
Chancellor  for  the  appointment  of  a  recover. 


In  the  course  of  the  arguments  in  support  of  this 
tion,  his  Lordship  expressed  considerable  doubt,  wi 
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ing  an  appeal  from  a  contrary  judicial  construction, 
would  change  the  possession,  and  remove  persons  who 
had  so  long  enjoyed  it,  and  particularly  where  more  than 
twenty  bodies,  seeing  that  construction  acted  upon,  de 
anno  in  armum^  and  interested  in  changing  it,  had  never 
interfered.     His  Lordship  also  remarked,  that  the  deci- 
sion on  this  motion  involved  the  merits  of  the  appeal, 
juid  expressed  his  disapprobation  of  a  practice  which  was 
productive  of  great  injustice  to  other  suitors,  whose  ap- 
peals had  been  depending  six  or  seven  years,  and  who 
IumI  therefore  a  prior  right  to  be  heard. 


1880. 


Attoenst- 
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As  the  discussion,  however,  had  proceeded  to  a  con- 
nderable  length,  the  appeal,  in  this  instance,  was  allowed! 
to  be  advanced  :  it  was  accordingly  set  down,  and  camQ 
on  now  to  be  heard. 


The  statements  contained  in  the  information,  and  the 
prayer  of  it,  together  with  the  deed,  on  the  construction 
of  which  the  question  in  the  cause  depended,  are  to  be 
fbund  at  length  in  the  report  in  3  Mqdd.  [a)  and  it  is 
therefore  unnecessary  to  repeat  them.  It  was  mentioned 
ftt  the  bar  that  an  information  similar  to  the  present  had 
been  filed  in  the  year  1718,  and  that  an  answer  had  then 
t^cen  put  in  by  the  corporation  of  Bristol,  by  which  it  ap- 

,  («)  In  this  report  the  deed  is  stated  in  the  words  in  which 

It  was  set  forth  in  the  information,  and  in  the  material  parts 

^  corresponds  almost  verbatim  with  the  original  deed  —  the  first 

ccvvc&ant  for  the  payment  of  the  annual  sums  of  104/.  to  York  and 

^  other  cities  and  towns,  provided  that  they  should  be  paid  at 

Uie  Common  Hall  of  the  Merchant  Taylors  in  London,  between 

^  hours  of  two  and  six  in  the  afternoon ;  the  other  covenants  for 

Pigrownt  of  those  sums  were  general,  as  stated  in  the  information. 

^  %  892  d  the  report,  **  forfeit,  lose,  and  pay,"  should  be  sub- 

■titatid  in  the  SSd  line  for  <<  forfeit  and  pay ; "  and  in  p.  535 

^  «iry  sudden  misfortune,"  in  line  6,  for  **  by  misfortune ;"  and  in 

P-  8S4  '^qftke  lands,"  in  the  id  line,  for  ^  and  lands  ,*"  and  m  the 

^h$^^Mfr  fcr  « liable." 

pearedy 
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pcftred«  that  the  lands  producing  the  7^9cr9mnm\iA 
hem  purchased  for  800/.,  but  that  the  iDcr«iio  of  tk. 
rentf  in  171S9  was  lo  inconsid^rablei  a«  to  gm\iUk^r 
couragemeqt  to  prosecute  the  ioforioation*  Tbf  jii%-, 
meot  of  the  Court,  however,  was  given,  without  aiqr  ftr 
ference  to  this  fact,  or  to  the  statement^  in  the  wiSmik 
tion,  and  was  expressly  confined  to  the  qnettiQiiy  ^W^ 
upon  the  construction  of  the  deed  alon^  tb^  intoaHii. 
could  be  sustainedt 

Mr.  Hart,  Mn  WingJkVt  and  Mr.  GmmifS^ 
Appellants,  in  support  of  the  demurrer. 

The  first  question  to  be  determined  is,  wbedMr  dii| 
instrument  Is  to  be  dealt  with  as  one  of  contract  CT  fl^j 
and  if  the  latter,  whether  it  is  one  of  those  ca^es  in  vDi 
the  Court  will  act  upon  those  peculiar  principles  of  ti- 
fereqce  which  it  is  in  the  habit  of  applying  where  Ab 
fund  is  given  for  charitable  purposes.     This  deed  coQp 
tains  intrinsic  evidence,  that  the  corporation  pf  JMtq, 
was  not  to  be  merely  a  trustee.     It  commences  withoA 
any  recital,  and  witnesses,  that  the  mayor  and  coipfl^ 
ation  of  Bristol  had  received  2000f.,  of  which  they  fffST^ 
knowledge  themselves^  satisfied^  contented^  and  paid ;  ttP' 
two  first  expressions  are  rather  singular,  if  (hey  were  ^ 
be  merely  trustees.     They  were  not  bound  to  lay  <^ 
the  whole  flOOOf.  if  lands  producing  13(M.  per  ^am^ 
copld  have  been  found  for  less ;  if  land  of  that  vali^ 
could  not  have  been  purchased  for  that  sum,  tl^ey  n)V^ 
have  supplied  the  deficioicy  themselves.    The  purehatf 
was  to  be  made  in  four  years ;  in  the  interval  they  mw^ 
bound  to  pay  lOOZ.  per  annum,  although  70/.  oqly  jup 
been  then  purchased ;  in  the  9th  year  200/.  miMl  bafP 
been  paid,  and  there  are  several  expressions  showing  lim 
the  payments  were  to  be  made,  without  regard  to  iIm 
amount  of  the  rents.    The  deed  tk^n  Irtatei^  that  4i 
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leoU  of  tbe  lands  purohMed,  and  to  be  pqrehased^  are 

to  be  applied  to  the  uses  aftermcntioned^  and  to  no 

others;  and  it  is  contended,  that  these  last  words  exclude 

EriMd  from  all  beneficial  interest :  if  all  the  rents  are  to 

he  10  applied,  there  is  a  radical  defect  in  tbe  deed,  be- 

canie  20L  in  some,  and  1 6/.  in  other  cases,  are  undis- 

poied  of  I  but  tbe  other  construction  gives  a  rational 

aeaning  to  those  words,  and  shows  that  they  were  only 

introduced  to  prevent  any  application  that  would  con* 

travenethe  uses  mentioned  in  the  subsequent  part  of  the 

deed.     During  the  first  eight  years,  and  in  the  year  in 

which  Bristol  is  to  take  in  rotation,  there  is  no  specific 

provision  made  for  its  trouble ;  of  course,  the  corpor- 

Miofl  could  only  superintend  the  distribution  by  their 

igents  or  trustees,  who  must  be  paid,  and  a  gift  to  the 

inhabitants  of  the  city  is  quite  a  different  thing  from  a 

1^  to  the  corporation.    In  the  case  of  all  the  other  cor<^ 

Ponuions,  there  is  an  express  provision  of  4/.  for  their 

paiaiand  trouble;  Bristol  was  the  principal  object  of 

tbe  donor's  bounty,  and  has  much  more  trouble  than  aU 

Uie  other  corporations;  but  unless  it  takes  the  surplus,  it 

Will  have  no  remuneration  whatever,  while  every  one  of 

^^  other  corporations  has  a  sum  allowed  for  the  duties 

^ttyoeed  on  it    The  clause  with  respect  to  the  penak- 

is  most  important ;  can  any  case  be  cited  in  which  a 

eyer  subjected  himself  to  large  forfeitures,  and 

^ftist  witboDt  inquiring  whether  the  non-payment  arose 

bis  own  neglect,  or  a  deficiency  in  tbe  funds  ?  But 

the  present  case^  except  in  certain  events,  the  trustee 

"^^^  be  bound  to  make  the  payments,  although  the 

^ttd  may  be  deficient.    From  the  limited  jurisdiction 

^  courts  of  equity  at  the  time  this  deed  was  executedt 

^^  rdSef  could  have  been  obtained  from  these  penalties* 

^^  nomas  Moore  was  the  first  person  who  relieved 

^Q^inst  the  penalty  of  a  bond.     Besides,  in  tbe  present 

a  third  interest  intervenes,  viz.  St.  John^s  College; 

and 
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and  there  b  no  instance  of  relief  having  been  giv 
der  those  circumstances. 

•  The  clause  respecting  fire,  &c.  is  very  pec 
framed,  and  shows,  that  it  was  intended  that  the  c 
ation  should  be  beneficially  interested;  it  gives 
protection,  although,  without  it,  if  they  had  bee 
tees,  they  would  have  been  entitled  to  be  indem 
they  would  only  have  had  to.have  shown  that  th 
used  due  diligence  in  collecting  the  rents ;  but  tl 
in  this  deed  clearly  liable  to  make  good  the  pay 
whatever  may  be  the  expences  of  recovering  the 
and  although  the  lands  are  untenanted,  and  the  1 
insolvent*  The  1 04/.,  in  case  of  fire^  &c«  is  to  b( 
up,  not  out  of  the  former  surplus  rents  received 
corporation,  and  which  would  have  been  the  case 
bad  been  trustees  of  them,  but  out  of  future  rent 
the  donor  makes  no  provision  for  the  application 
surplus.  Then  follows  a  clause  imposing  on  the  c 
ation  of  Bristol  and  St.  Jokn^s  College  the  do 
burthen  of  visiting  the  other  towns  and  cities  at 
periods,  in  order  to  see  that  the  104/.  is  duly  a 
Bristol  is  to  have  no  remuneration  for  this  troob 
less  it  is  entitled  to  the  surplus.  It  is  true,  St 
College,  unless  the  forfeitures  are  considered  as 
pensation,  has  nothing  given  to  it ;  but  then,  it  o 
recollected,  that  the  college,  as  is  mentioned  in  th 
was  founded  by  White,  and  derived  all  its  posf 
from  his  bounty.  The  deed  concludes  with  a  cc 
to  pay  the  annual  sums,  without  any  reference  t 
and  profits.  So  far  from  this  covenant  giving 
facility  in  the  recovery  of  these  sums,  as  is  sug 
the  contrary  is  the  case,  because,  if  an  actioi 
brought  on  the  first  covenant,  and  the  corporatioi 
in  proving  that  it  bad  been  performed  in  any  cm 
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coJar,  the  Plainti£^  must'recoven     Sir  Thomas  Whiter 
though  not  a  party,  afterwards  executes  and  adopts  this 
deed,  being  a  more  deliberate  recognition  of  its  contain- 
ing bis  intentions,  than  if  he  had  actually  been  named  as 
a  party.     Taking  the  whole  of  its  provisions  together, 
the  corporation  must  be  held  to  have  contracted  for  the 
porofaase  of  the  surplus,  in  consideration  of  the  covenants 
which  they  entered  into.    It  is  impossible  that  the  other 
corporations  could  have  been  intended  to  take  the  re- 
fidae^  when  part  only  is  given  to  them.     What  sort  of 
tcbeme  would  be  proposed  as  respects  St.  John's  College, 
which  is  to  have  various  forfeitures?  The  payments  to 
di^n  must  be  increased,  as  well  as  those  to  the  other 
-  diarities. 
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Then  it  is  contended,  that  in  cases  where  charity  is 

We  of  the  objects  of  the  trust,  it  is  incumbent  on  the 

donee  to  show,  that  it  was  intended  that  he  should  take 

beneficially.     But  this  is  not  the  case;  no  favour  can  be 

>bown  to  charity,  and  the  same  construction  must  be 

^opted  as  in  the  case  of  an  individual,  unless  it  falls 

^itbin  the  principle  of  those  cases  in  which  the  Court 

luis  taken  upon  itself  to  say,  the 'trust  is  sufficiently  ex- 

pUuned  without  words  of  express  gift.     Of  these  cases 

there  are  only  two  classes;  one  in  which  a  testator,  in 

^Utinct  terms,  or  by  introductory  words  expressive  of 

^  intention,  has  given  the  whole  estate  for  charitable 

purposes;  and  the  other,  in  which  that  intention  has 

been  considered  as  expressed,  by  a  gift  of  the  actual 

amoont  of  the  rents  at  the  time.     In  the  present  case, 

.  the  donor  has  not  declared  any  intention  of  giving  the 

whole,  and  he  has  only  given  part  of  the  rents,  and  it 

lias  never  been  contended  in  the  case  of  a  charity,  that 

a  gift  of  part,  without  something  more,  was  a  gift  of  the 

whole. 

In 
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In  the  cMM^s  of  the  Thetjbrd  Selmi  (a\  SMm  tk 
Jidd  {h%  the  Attorney-General  u  Jbhnson  (e)^  the  #Ik 
profits,  or  the  yalue  of  the  land  at  the  tim^  were  giff 
The  case  of  Ae  Attomey^General «.  Mayor  of  Cbneai 
{d)9  to  which  this  has  been  assimilated,  is  altogether  4 
ferent  Many  of  the  reports  of  it  are  Tery  inaociml 
but  it  clearly  appears,  that  the  whole  lAWL  was  tl 
money  of  White;  the  whole  of  the  existing  rent,  ^OL^  m 
distributed ;  the  trust  was  to  pay  the  rents,  not  to  pi^  ei 
tain  sums  out  of  the  rents,  and  a  remuneration  is  expraft 
given  to  the  Merchani  Taylors^  Onapany  and  the  ooq^ 
ation  of  Coventry^  for  their  trouble  and  saperintoidMi 
The  case  of  the  Attomey^General  v.  Amdd  {e)  bekni^i 
the  other  class,  and  went  upon  this  principle,  thai  ■% 
testator,  having  declared  that  all  his  lands  should  go 
charitable  uses,  excludes  the  presumption  of  any  ocfai 
intention,  and  the  Court,  although  the  whde  iacM 
is  not  distributed,  will,  in  fevour  of  charity,  supphf  d 
defect  The  Attamey-General  v.  Tmma^  or  the  firfff 
daskersf  Ccmpawf  (/*),  (alls  within  the  same  principl 
To  bring  this  within  the  reason  of  the  two  last  case%  ll 
relators  are  bound  to  show  a  clear  and  distinct  del 
cation  erf*  all  the  profits  of  the  land  to  charitable  pu 
poses ;  but  whether  this  deed  be  considered  as  ont  4 
contract  or  trust,  or  as  a  mixture  of  eacbt  there  is  m 
thing  firom  which  an  intention  to  distribute  more  du 
104/.  to  charitable  purposes  can  be  collected.  The  t 
cital  expresses,  that  the  2000/.  was  given  ^^  an  well  I 
the  benefit  and  commodity  of  said  city  of  BriHenoe  m 
inhabitants  of  the  same,  as  also  for  the  advancement 
commodity  of  other  cities  and  towns  hereafter  qpei 

(a)  9CoAS0.2kike*iChMs.n.    P.  C.  ft&O.   8  Bro.  P.  C.  B 

(b)  Duke  68.  10  Co.  31.  7  lb.  255.  Tom,  21.3  Mad.  8; 

(c)  Ambl.  193.  (e)  Show,  P.  C,  22. 

(rf)  2  Vem,  397.  S.  C.   CoUet       (/)  2  Vet.  Jtm.  i  S.  C.A  Bi 

Ch,  Co.  103. 
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led  i*  lotending  to  give  ti  benefit  to  the  dtjr  of  Bi'fsM       ISSO. 

dbtf  net  from  that  given  to  the  kihabitants  of  the  same 

attd  the  other  cities.    Here  there  is  no  general  charitable 

purpose  declared ;  and,  indeed,  the  word  charity  does  not 

oecttr  hi  any  part  of  the  deed.    It  h  not  necessary  that 

Ae  corporation  should  show  an  express  gift  to  them- 

idves.    In  Hill  v.  the  Bishop  of  London  (a),  it  wis 

contended,  that  a  devise  of  an  adowson  to  one,  desiring 

hei*  to  sell  it  to  certain  colleges,  converted  the  devisee 

hto  a  mere  trustee ;  but  Lord  Hardmcke  held,  thit  it 

wfts  only  an  injunction  to  enjoy  the  property  in  a  parti- 

taHwkt  manner :  so  here  the  covenant  as  to  the  land  mttst 

t^ear  the  sAme  construction.    The  present  case  has  no 

.^^^ogy  to  the  cases  above-mentioned;  it  falls  within 

.  &e  principle  oF  the  Catherine  Hall  case  (i),  and  is  one 

cP  those  in  which,  subject  to  certain  specified  outgoings, 

tl^^  corporation,  as  donee,  takes  the  surplus  \  which,  in 

^e  present  case^  tliere  is  the  clearest  evidence  of  inten- 

.  iioxi  was  meant  to  be  given  to  them,  as  a  compensation  for 

^^  barthensome  duties  they  have  undertaken. 

^r.  TVtitKr,  Mr.  WMerell^  Mr.  Wi  E.  Taunton^  and 
Mt«*,  PhiUimore,  for  the  Respondents,  in  support  of  the 
l^^iWHiation. 

^is  deed  is  to  be  construed  as  a  declaration  of  trust, 

^ough,  in  form,  one  of  covenant ;  at  the  time  it  was  es»- 

^te^  that  was  the  usual  mode  of  declaring  trusts,  and 

flie  only  one  by  which  the  performance  of  them  could 

.  liave  been  secured.    Tlie  covenants  are  auxiliary  to  the 

oiyects  of  the  donor ;  but  to  make  them  the  limit  of  the 

dodes  of  the  trustees  is  inconsistent  with  those  objects, 

(«)  1  JUk.  eis.  Thii  oM  b  not  jrst  (fiodlgr  dif- 

(i)  JUt$rtuj^  Oeweralw.  CaAe*    posed  ^. 
Hbr  SUl^  Wlarjf  Ttrm^  isso. 
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and  the  general  character  of  the  deed.    The  soma  to  b 

distributed  are  not  gi^en  as  annuities  out  of  the  land 

but  it  is  of  the  lands  themselres  and  the  rents  that  tE 

trusts  are  dedared ;  throughout,  and  particularly  in  tli 

last  clause,   they  are  made  the  subjects  of  the  tms 

Trust  is,  in  the  first  instance,  predicated  of  the  whot 

and  the  increased  rents  must  therefore  be  distribute 

There  is  nothing  in  the  subsequent  parts  of  the  deed 

cut  down  the  general  declaration  at  the  commenceme^ 

The  succeeding  clauses  strongly  evince  that  the  intentic 

of  the  author  was  the  reverse,  and  account  for  trusts  nc 

having  been  declared  commensurate  with  the  fund.  Th 

sums  distributed  were  all  that  could  be  certainly  calcn- 

iated  on ;  the  surplus,  it  is  evident,  was  to  be  left  in  hiiid 

for  repairs ;  if  there  was  no  fund  for  that  purpose^  the 

great  object  of  the  deed,  which  was  to  secure  the  regoltf 

payment  of  the  sums  distributed,  might  be  defeated;  the 

charity  must  stop  while  the  estate  was  repairing  its^C 

For  extraordinary  cases  an  express  provision  is  tuAp 

but  other  cases  of  repair,  the  insolvency  of  tenants,  and  tla< 

expences  of  recovering  rents,  were  to  be  provided  foroU 

of  this  fund.     Trustees  can  only  take  beneficially  eithc 

by  express  gift  or  necessary  implication ;  there  sfe  Ki 

words  of  gift  in  their  favour  applicable  to  the  surpliJ^- 

and  none  from  which  it  can  be  inferred.    Their  caJ 

and  trouble  is  not  a  sufficient  ground  for  such  an  iS 

ference.     But,  in  this  deed,  there  is  strong  evident 

of  an  opposite  intention  ;  the  2000/.  is  not  given  to  tb 

corporation  of  Bristol  by  words  of  gift,  but  merely  b} 

recital.     If  the  purchase  was  to  be  confined  to  I2^(tf.  §f 

year,  what  is  the  meaning  of  the  words,  <^  and  more.' 

The  corporation- is  one  of  the  objects  of  the  trusts;  andi 

is  inconsistent  therefore  to  say,  that  it  shall  take  mot 

than  is  expressly  given  to  it.     It  is  argued,  that  the 

were  clearly  intended  to  have  the  surplus,  because  n 

compensation,  as  in  the  case  of  the  other  corporatioilf 

• 
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k  ^v^  to  tbf  m  for  their  trouble.  It  may ,  perhaps,  be 
{Hrl^  ioferrodf  from  ithe  general  context  of  tlie  deed,  tjiat 
ibqf  wcnre  ulsp  to  hav^  4At  but  if  not,  the  argmiieot  from 
iM^thn  is  repelled  by  the  cugijoynient  wUk^h  is  given 
to  diem  of  the  property  for  ten  year$,  beifbre  tlio 
fdlf^  corpoeatioos  takea^y  thing;  and  by  the  circuni-* 
itaUce  that  St.  Joints  CoJleget,  which  also  has  duties  ini- 
ftmi  QQ  ity  is  to  have  no  remuneration  whatever  for 
ill  paios  and  trouble. 


1820. 


Attorney- 

pfNEAAL 
V. 

Mayor  qf 
QaifTpi^ 


liis  ^gued,  thiit  the  corporation  have  entered  into  bur- 
ihcdsomecovenimt^m;^  subjected  themselves  to  liabilities, 
9«ike  i^consistent  with  the  notion  of  their  being  merely 
tiMees ;  your  Lordship  has  observed,  that  trustees  may 
Uni  themselves  by  penalties  to  the  performance  of  du-> 
ties.    lo  this  case  however,  they  will  not  be  subject  to 
ifty  Joss,  eixept  through  their  own  negligence,  and,  ex- 
Ctptin  that  csse^  this  court  would  prdaably  relieve  them 
fern  tibe  fcH:^(eitures  to  St.  John's  -College,  and  consider 
^hat  clause  merely  as  ncmine  ptgnce.    The  obUgjation  is 
wigr  to  pay  the  annual  sums  out  of  the  rents  and  profits ; 
md,  in  order  U>  sustain  an  .Action,  it  would  be  necessary 
t^  aver,  that  there  were  sufficient  rents  for  the  purpose* 
39i^pe  are thoee  covenants;  ike^rst  is  expresdy  to  pay 
atii  of  the  lants,  because  the  introductory  words  clearly 
Rovfrn  all  the  payiments ;  the  secofid  renews  the  rota* 
^<ni,  and  secures  the  continuance  of  it  in  perpetuity ; 
^  also  mentions,  that  the  payments  are  to   be  made 
^  of  the    cents;    and    the    thirds    nearly    at    the 
ttd  of  the  deed,    is   to  pay  according    to    the    in- 
kit  itsid  <«Sbct  of  these  presents,  and  is  therefore  con- 
tused by  the  prior  claAises ;  the  two  first  clauses  con-^ 
Iftfoad  particular  directions  as  to  time  and  place,  which 
Alight  have  caused  di^cullies  in  suing  on  them ;  this  is 
mure  gpaerai  and  in  furtherance  of  llie  same  object. 
The  filauae  providing  ibr  the  failure  of  rents  by  fire,.&c. 
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!s  a  decisive  answer  to  the  same  argoment;  and  A 
rection  to  apply  the  subsequent  rents  in  making 
the  deficiency,  proves,  that  they  were  the  fund  c 
which  the  payments  were  to  be  made;  the  dire 
also,  that  the  corporation  of  Bristol  shall  account  b 
rents  to  St.  JoAn^s  Cbll^,  shows  that  it  was  to 
trustee  and  an  accounting  party.  The  argnmeot% 
200/.  was  to  be  paid  in  the  9th  year,  and  that  the  Si 
might  not  have  purchased  lands  producing  120{»  jw 
numj  can  have  no  weight,  when  it  is  recollected,  thi 
corporation  had  been  receiving  rents  for  several  j 
and  must  therefore  have  had  a  fiind  in  hand,  and 
it  appears,  that  lands  producing  70/.  l>eraiiinai^  ' 
purchased  for  only  8002.  We  contend  therefefs^ 
the  corporation  was  merely  a  trustee,  and  that  an  infi 
ation  might  have  been  filed  at  auy  time  after  this  < 
was  executed,  to  have  had  the  1 6/L,  or  the  annual  mil 
the  land  above  104/.  distributed ;  the  meaning  bdn^ 
this  sum  should  be  distributed,  and  the  rest  retain 
a  fund  for  securing  it;  and  the  only  question  would 
been,  as  to  the  quantum  of  surplus  rent  necessary  1 
retained  for  that  purpose.  The  word  assignees^  n 
occurs  in  many  parts  of  this  deed,  cannot  mean  a 
nees  of  the  land,  as  must  be  obvious  by  referrin 
some  of  the  clauses  in  which  it  is  used,  particular 
that  relating  to  the  penalties ;  if  it  has  any  meanin 
must  have  been  used  in  the  same  sense  as  agents. 


If  this  deed  then,  is  to  be  construed  as  a  declan 
of  trust,  the  Cot^n/ry  case  expressly  applies ;  the 
sion  of  the  House  of  Lords  in  that  case  establish 
new  principle.  It  did  not  proceed  on  the  same  gr 
as  the  Theffordcaae,  but  on  this,  that  the  deed,  altb 
the  provisions  of  it  were  made  by  way  of  covenantf 
to  be  construed  as  a  declaration  of  ti*ust.  The  dn 
stances  of  this  case  are  much  stronger  in  favour  of 
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ooMracdoii  than  those  of  the  Caoentry  case.  In  the 
ktter  the  sum  had  been  lent  to  Caoentry ;  and  it  is  not 
quite  deari  that  they  did  not  advance  part  of  it  (a) ; 

it 

(a)  The  statements  in  the  different  reports  of  this  case 
We  raised  some  doubt  on  this  point.      In  the  report  in 
Vemon,  p.  S97»  it  is  stated,  that  die  corporation  had  raised 
40(y*>  and  that  the  residue  of  the  purchase-money  was  paid 
^  WhUe;  but  it  is  mentioned  in  a  note  to  Mr.  Raithby*H 
^tion  of  Femotif  that  the  decree  was  entirely  founded  on 
the  deed  or  articles  of  agreement  by  which  the  trust  was 
^^Wed ;  they  are  set  forUi  in  the  answer  of  the  Defend* 
tttSy  and  state  the  whole  14O0/.  to  have  been  given  and 
Pnd  for  the  purchase  by  White.    This  is  confirmed  by  a 
^BOpy  af  the  original  deed,  which  was  furnished  by  the  Mer* 
duuit  Tailors'  Company,  and  is  commented  upon  by  the 
I^ttd  Chancellor,    tit/ra,    p.  S22.      Lord    Holty    in    his 
lodgment,  a  copy  of  which  is  inserted  in  S  Mad.  353,  as- 
*mes,  that  the  whole  1400/.  was  in  effect  paid  by  White. 
^  the  printed  case  of  the  Respondents,  which  is  to  be 
vmnd  in   a    coUection    of  appeals,    determined    by   the 
Rouse  of  Lords,  in  LincoMa  Inn  Library,  vol.  2.  1697  to 
1702,  it  is  stated,  that  the  city  had  received  lOOCtf.  to«» 
^^iKds   the    purchase   from    White^   and    that   they   had 
>*iaed  the  rest  by  money  out  of  the  common  box,  a  gold 
mig   and   goods    by    them    pawned    or   sold,  &c.;   and 
A^en,  after  stating  Uie  deed  or  articles,  and  that  the  city 
hid  given  a  bond  to  the  Merchant  Taylors  in  4000^.,  to 
Ptform  these  articles,  and  were  subject,  by  the  cove- 
imts,  to  other  penalties,  for  any  neglect  in  disposing  the 
^Vakper  annum^  as  aforesaid,  it  mentions,  that  by  these  ar- 
ticles and  letters  of  Whiter  it  appears,  that  he  freely  gave 
tile  said  city  the  money  they  had  from  him ;  but  it  does  not 
certainly  appear  how  the  1000/.  he'  gave   them  at   the 
time  of  the   purchase  was  afterwards   made  up    1400/., 
whether  he  paid  them  4002.  more,  or  whether  it  was  done  in 
aome  other  way.    In  the  Appellant's  case  it  is  stated,  that 
tbe  whole  1400/.  was  advanced  by  White  before  the  purchase 
was  made*     It  is  mentioned,  in  a  note  on  the  back  of 
tbe  Respondent's  case  in  the  above  collection  of  appeals,  Uiat 
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it  does  not  appear  that  the  lands  imd  todft  (MrdiMi  m 
here,  as  part  of  the  corpus  of  the  trusts ;  liiid  tlrtlre  ^Wlfe 
not  the  same  admissions  of  trust  ism  in  dHs  W^  lib 
manifestations  of  preference  were  much  stronger  in  fih 
vour  of  the  city  of  Coventry ;  it  was  stated  that  it  had  gone 
to  decay,  and  it  was  to  have  the  sole  enjoyment  for ftlrtj 
years.  But,  upon  the  authority  of  the  other  decUhJ 
cases  in  favour  of  charities,  this  demurrer  cannot  be 
supported.  The  clause  respecting  fire^  &€•  briagi  tUi 
within  the  principle  of  the  Thetjbrd  case^  because,  mikt 
chari^  was,  in  that  event,  to  sufier  from  m  dedraai^  t 
is  entitled  to  benefit  by  an  increase.  The  case  of  fl* 
Attorney-General  v.  Arnold  has  decided,  that,  iflic« 
there  is  a  gift  to  charity  in  general  terms,  the  wUc 
rents  must  be  applied,  although  they  are  not  oahnaitri 
by  the  particular  scheme ;  and  that  the  Court  wiliyHr 
n  gift,  not  only  of  the  future,  but  of  the  present  sdvph^ 
if  not  disposed  of.  In  that  case  it  is  quite  clear,  ttafM 
testator  must  have  known,  that  he  had  not  spedfica% 
distributed  all  the  rents.  In  the  present  case  a  geneiw 
charitable  purpose  is  clearly  declared;  and  manff^ 
the  property  is  to  be  applied  to  no  other  uses  whatMr< 
It  is  impossible  to  get  over  the  efl^  of  these  word^  ^ 
surplus  cannot  be  taken  from  the  charities  ^ceptlV 
express  gift.  In  general,  the  heir-at-law  takes  ^crj 
thing  that  is  not  expressly  given  away;  but  the  Cou*^ 
has  relaxed  that  rule  in  favour  of  charities.  In  ibepi^ 
sent  case  it  is  not  necessary  togo  so  &r ;  the  Courtii tf>4^ 


the  decree  below  was  reversed  by  one  vole  onljr.    Tic 
port  in  CciUs  appears  to  have  been  laken  from  the  prinW* 
cases  of  the  Appellant  and   Respondent.      The  case  C^ 
ported  in  Bro\un*a  Par.  Cas.  relates  to  an  iq)peal  Tron^  f 
subsequent  decree,  which  was  made  after  the  former  **^ 
upon  a  bill  filed  for  the  purpose  of  removing  the  co^jp^ 
ration  of  Coventry  from  their  situation  as  trustees  of  ^^'^^ 
estate,  in  consequence  of  subse(|uent  misconduct. 
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wihifi  to  majste  aa  ii^pUcatiou  against  a  Uruate^.  Th^ 
KSpulty  of  oblainiiig  the  concurrence  of  so  large  a  num-; 
e*  of  puisjic  bodies  as  twentyrfouri  accounts  for  the  de« 
ig  which  has  taken  place  in  filing  this  information ;  and 
^e  gnawer  which  was  put  in  to  the  bill  in  the  suit  in 
7\^  shows  that  there  was  then  little  encouragement 
f»  ppupsecute  it. 


182Q. 
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Okmeral 

V, 

Matoe  o( 
Bbistol, 


in  former  times  the  Court  acted  upon  principles  in 
tub  ecmstraetion  of  deeds  and  wills,  when  charity  watf 
Im  object,  which,  if  they  could  be  re^considered,  would 
Kit  now  be  adopted.  If  the  doctrine  of  resulting  trusts 
uri  been  then  understood,  the  right  of  the  heir-at-laW 
vimld  never,  in  all  probability,  have  been  got  over.  The 
loelrine  laid  down  in  the  Thetfcrd  case,  which  has  been 
idhered  to  since^  was,  that  if  the  whole  land,  and  rents 
B#ili  at  the  time^  are  given  for  a  charity,  those  to  whom 
Ate  bods  are  given,  must,  if  there  is  an  increase  in  the 
^Wm^  apply  them  to  charitable  purposes.  There  ara 
^Viier  eases  where  the  same  doctrine  has  been  held,  not 
Ujr  where  the  gift  has  been  of  lands;  but  where  it  has 
of  rents  and  profits.  That  must  be  admitted.  This 
has  these  peculiarities,  that  those  who  have  the  lands 
m  them  are  part  of  the  objects  of  the  charity,  and 
'4||g  8O9  it  likewise  appears  upon  the  face  of  the  deed, 
^  diere  must  be  an  excess  beyond  the  amount  of  the 
tUd  distributable  amongst  the  otgeets  of  the  charity. 
%it  Thfftfbrd  case  can  hardly  apply,  if,  upon  the  whole 
mnaient  taken  together,  it  appears  that  it  was  not  in- 
BiMed  to  give  the  whole  value  of  the  property  to  these 
kftrities  which  take  104/.  a-year.  If  I  give  an  estate  to 
IMeeSf  and  take  notice  that  the  payments  are  less  than 
k«  amount  of  the  rents^  no  case  has  gone  so  fiir  as  to 
^Si  tiiat  the  cestui  que  trust,  ^ven  in  the  case  of  a  dia- 

X  %  rity^ 
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rity,  is  entitled  to  the  surplus ;  there  would  dther  be  a 
resulting  trusti  or  it  would  belong  to  the  persdn  wlio 
takes  the  estate.    The  case  of  the  Aitom^Qenerd  y. 
Arnold  established  this ;  that  if  I  give  to  ^  B  my  landi 
for  charitable  purposes,  and  then  giTe  sums  of  money  to 
charities  not  amounting  to  the  whole  rentSf  A  B  h% 
trustee  of  the  surplus  for  charitable  purposes,  to  be  ascer- 
tained by  the  King's  sign  manual,  or  the  Court  of  Chaik- 
cery :  but  suppose  that  A  B  was  a  charitable  corponUioiis 
might  it  not  be  argued,  that  the  gift  of  the  Iand%  am^ 
certain  payments  out  of  it,  would  make  good  the  redtftB* 
because  one  charity  would  take  in  the  shape  of  luA-^^ 
and  another  in  the  shape  of  a  pecuniary  payment  Tbi.  ^* 
case  went  on  a  principle  in  favour  of  charities,  acted  opo^*^ 
by  this  Court  in  several  cases,  (which,  if  new,  could 
I  think  be  sustmned),  viz.  that  though  a  particular 
pose  fiuls,  effect  will  be  given  to  the  gaieral 
This  was  carried  to  a  still  greater  length  in  a  caa^ 
a  sum  given  by  will,  for  the  support  of  a  Jewish 
gogue^  was  applied  to  the  support  of  a  foundling 
taL  (a)    It  would  have  caused  some  surprise  to  the 
tator  if  he  had  known  how  his  devise  would  have 
construed. 


IB 
5 


a 


If  the  surplus  rents  are  to  be  distributed  in  proportioi^^ 
to  the  relative  amount  of  the  different  charges,  and 
id  is  entitled  to  the  16/.  or  20/.  surplus,  that,  as  wdl 
the  other  charges,  would  be  increased;  but  if  the 
ment  for  the  relators  can  be  supported,  a  trust 
on  the  1 6/^  also.   The  corporation  of  Bristol  is  cut 
to  a  mere  trustee  without  any  remuneration 
and  I  must  now  say,  that  if  a  bill  had  been  filed  in  17 
the  Court  would  have  been  bound  to  have  made  a 
declaring  the  trust  of  it ;  and  supposing  the  whole 
had  been  laid  out  in  that  year,  and  it  had  happened 

(a)  De  Casta  v.  De  Pas.  Ambl.  SS8. 
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the  16/.  or  20/.  was  not  wanted  for  repairs,  the  G>art 
must  then,  if  this  suit  can  be  maintained,  have  distribut- 
ed that  sum.  Then  Bristol^  a  favourite  object  with  the 
doom*,  is  the  only  corporation  that  has  not  a  single  farthing 
for  its  trouble.  It  has  been  argued,  that  Bristol  has  a 
lai]ge  and  exclusive  enjoyment  for  ten  years,  but  that  is 
in  the  same  way  as  the  inhabitants  of  the  other  cities, 
ud  not  in  the  sense  in  which  the  other  corporations 
take  the  AU ;  and  if  it  were,  consider  how  &r  the  argu- 
ment would  go :  NetDcastle  is  not  to  partake  until  twenty- 
Ikree  years  after  Ywky  and  yet  York  is  to  receive  the 
iBine  remuneration  for  its  trouble.  With  respect  to  Sc* 
Jblii's  College  having  no  compensation  for  its  trouble, 
k  mutt  be  recollected  that  White  had  made  it  one  of  the 
Hoat  magnificent  institutions  in  the  country,  and  in  the 
leed  he  is  described  as  its  founder.  If  the  payments  are 
uily  to  be  made  out  of  the  rents^  the  corporation  cer- 
tainly would  not  be  liable  in  case  of  a  deficiency ;  but 
heiiy  what  in  that  case  was  the  use  of  the  provision  r&- 
pecting  fire?  The  covenant  at  the  end  does  not  say  a 
rord  about  rents  and  profits;  and  his  meaning  might 
)e  to  secure  the  payment  by  the  covenant  of  the  corpo- 
Btion,  as  well  as  by  fixing  an  obligation  on  them  in  re- 
peat of  the  rents.  Much  stress  has  been  laid  on  the 
rorda  120/.  <*  and  more  ;'*  but  did  he  mean  more  or  less 
lian  this?  Calculating^  as  well  as  he  could,  what  would 
purchase  120/.  a-year,  he  might  say,  if  that  is  purchased, 
there  will  be  a  certain^  of  having  the  payments  secured 
ind  carried  into  execution ;  if  more  is  purchased,  it  is 
nothing  to  me^  except  that  there  will  be  a  better  security 
for  them.  I  am  satisfied  if  they  are  secured.  It  is 
observable^  that  the  lands  are  to  be  of  the  value  of  \20L 
over  and  above  all  reprizes. 


1520. 


Attoenxt- 

GSNERAL 

V, 
MAYOft  of 
BUSTOL 


The  Lord  Chancellor  afterwards  observed  that  the 
Solidtor-Generai  speared  to  have  been  made  a  party, 

X  4  (a  thing 
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(a  thing  which  he  had  never  heard  of  before)^  on  a  mtg' 
gesiiQii  that  tVhiie  had  lek  xio  heir^  and  thatf  if  ao»  wmi 
it  cotild  be  made  out  to  be  a  resuUmg  trusty  the  trdwc 
would  no  doubt  be  etnitlcd  to  the  surplus ;  but  h  wai 
important  to  consider  whether  the  crown  might  not  haeh 
an  interest  of  another  sorti  and  be  entitled  to  amteod  ol 
the  ground  of  the  fund  bfeirig  devoted  to  charitable  p«iB 
poses,  that  it  hod  a  right  by  its  sign  manual  to  direct  di 
application  of  the  suiplus. 

The  present  information  was  framed  upon  the  notiHi^ 
•  that  the  charities  hientioned  in  the  deed  were  giitithd  is 
the  surplus :  it  did  not  contain  anj  prayer  in  the  allili- 
native^  and  although  the  Oourt^  in  the  base  of  il  cbaiitji^ 
was  in  the  habit  of  applying  the  fund  in  the  wsjr  io 
which  it  ought  to  be  applied,  without  rqpurd  to  thepnyei 
of  the  Information,  there  was  a  difficulty  in  allb^^ig  iIm 
Attorney-General  that  latitude  of  argument  in  thif  CM^ 
on  account  of  another  law  officer  of  the  crown  hsni| 
been  made  a  defendant,  who  might  bring  fdrwanl  li^ 
claims  of  the  crown.  If  the  crown  was  entitled  to  diml 
the  application  of  the  surplus  by  its  sign  menud,  or  tt 
claim  it  as  uUimm  hecres^  it  would  have  an  interest,  thougii 
not  as  against  the  prayer  of  the  present  infonnatioli»  in 
destroying  the  demurrer.  It  was  impossible  tbcreftm  la 
decide  that  Bristol  was  not  a  trustee  of  the  surplus,  witlnM 
hearing  the  Solicitor-General  on  these  points. 


The  case  stood  over  for  some  days,  to  give  an  opponN 
tuiuty  to  the  counsel  for  the  crown  to  discuss  the  points 
suggested  by  his  Lordship^  if  they  thought  proper.  Mr. 
Miiford  aflerwards  stated,  that  he  had  been  instroelcd  tu 
support  the  right  of  the  crown,  as  representing  the  heir- 
at-law  ;  but  the  Loi'd  Chancellor  observed,  that  in  tlial 
character  the  crown  had  no  chance,  and  he  was  cMlyde* 

siroue 
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MTOtti  of  bcftriog  coonad  in  mipport  of  the  right  of  the        1890. 
crovni  to  direct  the  appliottion  of  the  surplus^    No  fur^     ^     ^^  ' 
tlMT  algoiDtaW  howerer,  was  addressed  to  the  Court.  Gweiul 

o. 
Matob  of 
^^^^^^^^^^^^^^  Baimou 

■—""—""——""■■"— "^  Dec.  11. 


Tie  Lord  Chancellor. 

This  comes  before  me  on  an  appeal  from  an  order  of 
the  Viee-Chancellor  overruling  a  demurrer  to  an  inform- 
ation and   bill,  filed  by  the  Attomey*General.      The 
ij^fimnation  states,  that  Sir  Thomas  JVAiie,  being  desirous 
^  benefiting  the  inhabitants  of  the  towns  and  corpora- 
^UNm  aftermentioned,  about  the  year  1566,  paid  to  the 
mayor  and  corporation  of  the  city  of  Bristol  2000/.,  upon 
^iiisty  to  purchase  messuages,  lands,  &c.  of  the  then  dear 
J^e>r{y  value  of  120/.  and  upwards,  to  be  settled  as  men- 
^tOQed  in  the  indenture  thereinafter  stated;  and  then,  after 
v^ecitiiig  that  part  of  the  2000/,  had  been  laid  out  in  the 
Ptttcbase  of  lands  of  the  then  yearly  value  of  76/it  it 
the  efiect  of  that  indenture,  which  it  is  not  neces- 
now  to  detail.    It  is  an  instrument  of  great  length, 
^nd  it  appears  to  me  absolutely  necessary  not  only  to 
'cHik  at  the  whole  contents  of  that  instrument,  but  to 
^^Hiaider  the  efieot  of  almost  every  word  that  occurs  in 
^^  <liSerent  parts  of  it.    The  information  then  goes  off 
^  rc|iresent  (this  deed  having  been  executed  in  the  year 
'^6€»)  that  the  manner  in  which  the  corporation  of 
^iitof  dealt  with  the  property,  was  by  paying  and  ad- 
^'^iieing  the  several  sums  mentioned  in  the  indentui^  in 
^o  manner  and  form  in  which  they  were  to  be  paid ; 
<^Wi  the  property  has  increased  very  considerably  in 
^^^kn;  and  the  Attorney-General  contends,  that  the  in* 
^^ussd  Wue  oKght^  sosie  how  or  other,  to  be  apfdied 
^  the  benefit  of  the  varipus  corporations  before-men- 
^*<>iifd ;  and  that  the  surplus,  above  the  particular  luras 

specified 
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specified  and  directed  to  be  paid  to  each  raqpectm 
peration,  ought  not  to  be  retained  by  the  corporati 
Bristol  s  but  that  these  respective  sums  should  fa 
creased  in  certain  proportions,  fbrroed  upon  the 
which  the  sums  specified  bear,  to  what  was  the  val 
the  land  at  the  time,  and  that  all  these  corporatioi 
the  amount  of  twenty-thre^  besides  the  corporatic 
Bristol^  ought  to  partake  in  the  surplus  beyond  the 
of  104/.,  which  was  the  sum  directed  to  be  paid  to 
corporation  in  rotation. 

The  Sdicitor^General  is  made  a  party  to  this  inf 
ation,  and  he  is  made  a  party  merely  on  the  gv 
of  a  suggestioui  that  Sir  Thomas  White  left  no  hd 
law  ;  and  he  insists,  that  there  is  some  interest  it 
crown  as  standing  in  the  place  of  the  heir.  Andf 
understand  this  information,  the  SoUciior-Gena^ 
brought  forward,  not  for  the  purpose  of  insisting  ' 
any  right  which  the  crown  has  by  its  sign  maaii 
direct  the  application  of  this  surplus  fund,  as  one  de^ 
to  charitable  purposes  —  not  upon  the  notion,  sopp 
this  surplus  fiind  is  to  be  applied  to  charitable  purp 
that  the  Crown,  although  all  the  purposes  are  na 
pressed^  has,  where  there  is  a  general  cxpresric 
charitable  purpose  in  a  deed,  a  rights  by  its  sign 
nual,  to  direct  the  application  of  the  surplus,  — 
upon  the  notion,  that  the  Attorney-General  could 
at  the  hearing,  (which,  in  the  case  of  charity,  he  n 
be  at  liberty  to  do,)  supposing  he  was  of  opi 
that  the  surplus  ought  not  to  go  as  claimed  by  th 
formation,  msist  upon  some  other  application  of  i 
But  I  understand  the  Sdicitor'General  is  made  a  p 
merely  upon  the  notion,  that  there  being  a  defe 
heirs,  the  crown  would  be  entitled,  for  its  own  bei 
to  the  surplus.  I  mention  these  circumstances,  b« 
I  wish  it  to  be  understood,  that  I  conceive  mysel 
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this  situation,  with  respect  to  this  case,  that  my  opinion 
is  asked,  whether  this  information,  for  the  purpose,  and 
for  the  purpose  merely,  of  applying  this  surplus  in  some 
proportions,  not  defined,  for  the  benefit  of  these  respec- 
tive corporations  —  whether  this  information,  so  under- 
stood, can  be  supported?   I  take  notice  of  this,  because 
h  h  not  unfit  to  observe^  that  the  information  intro- 
'duces  no  question  as  to  what  the  corporation  of  Bris- 
tol, if  entitled  to  the  surplus,  is  to  do  with  it,  whether 
they  have  a  right  to  retain  it?  or  if  not,  whether  they 
are  to  apply  it  to  charitable  purposes  amongst  their  own 
body,  or  to  any  others  than  those  expressed  in  the  inform- 
ation ?    I  state  these  circumstances,  in  order  that  it  may 
be  understood  how  the  question  is  brought  before  me. 


1820. 


Attorney- 
General 

V. 

Mayor  of 
Bristol. 


There  is  another  fact  which  I  shall  take  notice  of,  be- 
bte  1  comment  on  the  deed.  There  was  a  suit,  as  I  am 
uiformed  from  the  bar,  in  1713,  with  respect  to  this  very 
I^operty.  It  appears,  as  I  am  informed,  from  what  is 
to  be  found  in  the  records  of  that  suit,  that  the  20002. 
^^ould  in  all  probability  have  purchased  a  great  deal 
iBore  than  120/.  a-year.  It  further  appears  from  that 
^tj  and  what  is  more  material,  it  appears  from  the 
u^enture  under  which  the  present  question  arises,  that 
pxtiperty,  part  of  that  which  is  now  in  question,  bad 
been  purchased  by  the  corporation  of  Bristol,  not  in 
1^66,  but  many  years  before^  to  the  amount  of  76/.  per 
nntflsi,.  and  I  do  not  find  that  the  Attomey^General  or 
^  relators  have  thought  it  worth  their  while  to  intn>- 
duce  into  this  information  any  charge  whatever  with 
i^cqpect  to  what  had  been  the  application  of  the  T%L 
^year,  purchased  long  before  the  date  of  this  indenture. 
For  aught  I  know  to  the  contrary,  and  for  any  thing 
ibat  appears,  the  corporation  of  Bristol,  from  the  reign 
of  Hewry  VIIL  to  1566,  the  date  of  this  deed,  might 
^^e  applied  the  whole  of  the  76/.  a-year  to  their  own 
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lue  and  iMoefit  I^  by  tracing  the  history  oi  thk  pfo» 
perty,  it  could  be  found,  that  this  76/.,  between  that 
period%  bad  beea  a()pHed  to  charitable  purposes^  it 
might  have  been  very  important  to  have  charged  it  ill 
the  infarmatioiiy  and  to  have  brought  tiiat  fact  befive  dn 
Court  and  established  h,  for  the  purpose  of  showjiy 
how  this  property  had  been  dealt  with  from  the  bqgiih 
ning.  I^  between  the  periods  I  have  mentipQedf  tib^ 
76/«  was  applied  by  the  corporation  to  their  owa  nic^ 
the  construction  of  this  deedi  by  which  it  19  ccnh 
tended  that  no  more  was  meant  by  it  than  that  thw 
particular  disbursions  and  paymaits  should  be  dlftri* 
buted  to  these  respective  corporations,  would  reoehf 
cojnsistence  from  the  prior  eqjoyment ;  if  that  was  net 
the  nature  of  the  prior  enjoyment,  that  fact  might  in 
£ome  measure  affect  the  construction  of  the  deed.  I 
jnention  these  circumstance^  because  I  desire  to  ha?a  il 
iiodenytood,  that  any  opinbn  given  by  me^  is  not  to  bp 
applied  to  any  question  whatever,  but  that  questiqiii 
and  that  alone^  which  is  now  stated  for  my  decisiapi 
viz.  whether,  upon  the  mere  construction  of  thil 
deed,  unassisted  by  the  mention  of  any  one  &ci 
whatever,  either  as  having  happened  before  or  afiM 
it  was  executed;  the  prayer  of  this  information,  aoc 
that  prayer  only,  can  be  granted.  I  do  not  mean  U 
say  that  these  pleadings  are  not  such  that  the  Aitcm^ 
General  might  address  oUier  questions  to  the  Coart 
but  they  have  not  been  addressed  to  it,  and  it  woidi 
therefore  be  premature  to  give  any  opinion  upon  thenpu 


I  have  made  these  pre&tory  remarks,  that  it  may  bi 
understood,  whatever  may  be  the  case  upon  this  inform' 
ation,  should  it  be  amended,  that  in  the  opinion  I  aoi 
gt¥e^  I  am  governed  simply  by  the  view  I  take  of  whit 
is  the  construction  of  this  instrument,  and  by  that  aloni^ 
because,  supposmg  the  Vice  Cfaanoelior's  judgment  U 
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be  Amt  In  which  I  <edneur,  it  wcmld  t)e  absolntely  mee»* 
^^f  Ihaft  some  wcmh  should  be  introdticed  into  Ihe 
Jttdgmetft ;  as  whei*e  there  is  a  demtitrer,  it  ttllows  erery 
^g  alleged  that  is  materiftl  to  be  ttne^  and  if,  liier^ 
fcr^  the  all^tfotts  in  this  btO,  if  tidten  to  be  true, 
^mild  make  it  impossible  to  overrule  or  allow  the  tlemnr^ 
tn,  soppodng  the  question  is  to  be  decided  on  the  deed 
a/anei  it  shonld  be  recorded  in  the  judgment  ofthe  Court 
Aieir,  that  that  was  the  view  the  Coort  had  taken  of  It 
by  tlhe  consent  of  parties,  and  so  I  understand  the  Vtce 
Ch^ttcellor  to  hare  taken  it.    Any  opinion  I  now  give, 
tiB^ttfTore^  is  to  be  understood  to  l>e  without  prejudice 
^  any  new  or  amended  information  that  the  Attomfrf' 
"^^^Pteral  may  file,  -should  he^  upon  looking  into  the  mat*- 
tn*»  think  it  right  to  do  so.    Regard  being  had  to  the 
Swst,  that  from  the  year  1566  down  to  this  time, 'the  en*- 
i^tyinent  of  this  -property  has,  as  ft  appears  to  me,  been 
*B  adverse  as  it  could  be  to  the  prayer  of  this  inform*- 
Mon;  and  regard  being  had  to  rtie  fact,  ffaat  the  Osventr^ 
^itte  occnrred  in  1700,  and  that  there  was  a  proceeding 
te  to  tfiis  property  in  17iS,  (and)I'Aotild  be  in<[iHned 
te  Aink,  if  I  were  ttt  liberty  to  form  a  conjecture^  t9mt 
Vibe  proceedings  at  that  time  had  been  carefully  looked 
>Mob  tomething  might  have  arisen  Toaterial  to  be  consi* 
dcjved  in  this  case,)  the  quetion  is,  whether,  tKCcordfaig 
te  the  true  intent  and  meaDing  of 'this  deed,  the  oorpo^ 
^ti^mtlf  Bristol  Bve  tmstees  ofthe  surplus  nmts  and 'pro- 
fits^ txr  any  and  what  port  of  them,  ibr  these  oorporatrons 


1890. 


ATtOtMKY'* 
OCNtftAt 

V. 

Mayor  dF 
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Hie  principles  nf  the  Court  on  this  subject,  as  de* 
^^QtiUe  f rom  the  text  writers  and  authors,  will  take 
^  great  time  to  mention ;  they  are  trot  open  to  much 
'^'0*ittt)VerBy,  and  I  think  they  may  be  found  in  Buk^^ 
*^  of  Charitable  Ikes.  In  chap.  7j  "s.  2,  p.  1 12,  it  is 
Um}  down,  that  **  if  one  deviseth  the  rent  of  hb  land  to 
ft  diaritable  use,  this  shall  be  taken  largely  for  adoiuse 
of  the  rent  then  reserved,  or  afterward  to  be  reserved, 

upon 
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upou  an  improved  value;"  the  cases  in  chap.  6f  wbich 
are  referred  to  in  illustration  of  this  doctrine^  and  some 
others  to  be  found  in  the  same  chapter,  it  is  material  U> 
attend  to.    In  that  of  the  Inhabitants  ofEUham  v.  War^ 
reyn  {a\  it  is  laid  down,  that  if  land  of  the  value  of  SL 
per  annum  be  given  to  repair  highways,  and  it  afterwards 
increases  in  value  to  11/.,  the  whole  of  it  roust  be 
in  the  same  manner.    By  the  second  resolution  in  the 
of  Suiian  Col£field{b)  it  was  resolved,  ^  that  if  lands  of  thie 
YolueotSLperannum  be  given  to  maintain  a  schoolmaster; 
and,  in  the  deed,  it  is  expressed,  that  the  said  3/.  shall  be 
only  employed  to  maintain  that  use,  and  no  other  use  mm 
expressed  in  the  deed ;  and  afterwards  the  land  increaseth 
to  a  greater  value^  all  the  increased  rent  diall  be  em- 
ployed for  maintenance  of  that  charitable  use,''  and  the 
reasons  assigned  are,  **  because  it  doth  not  appear  thst 
the  donor  had  any  intention  that  the  profits  of  lus  land 
should  be  employed  to  any  other  use,  and  at  the  first  he 
gave  so  much  as  the  land  was  worth."    The  next  cases 
are  those  of  Hynsham  and  Pifdmen  v.  Mayor  and  Car* 
poratian  qf^Morpeth  (c),  Kennington  Hastings  {d)f  whidi 
are  to  the  same  efiect;  and  then  comes  the  Tketfird 
School  case  (^ ),  in  which  lands  of  the  value  of  35/.  by  the 
year  were  devised  for  the  maintenance  of  a  preacher, 
schoolmaster,  and  poor  people^  and  certain  proportiooii 
amounting  together  to  35/.,  were  given  to  each.    V» 
lands  afterwards  increased  in  value^  and  it  was  decidedi 
that  the  whole  revenue  must  go  to  charitable  purpoieft* 
The  reasons  given  for  this  decision  are,  '<  for  that  it  sp* 
peareth  by  the  distribution  of  the  devisor,  that  he  in- 
tended that  all  the  profits  of  his  lands  sliall  be  emplojr^ 
in  the  charitable  works  by  him  founded,  and  left  nothiog 
to  his  heirs  or  executors  of  the  profits  of  his  lao^ 
as  they  were  in  value  at  his  death,  and  as  if  the  value  of 


(a)  Dike,  67, 

(b)  16.  68. 

(c)  I(t,  69. 


(rf)  lb.  71. 
(e)  lb.  71. 
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lands  had  decreased,  the  poor  should  have  lost  in 
ir  stipends,  so  when  the  revenue  of  the  lands  increase, 
if  shall  gain."  And  then  the  following  passage  occurs, 
9  with  reference  to  many  public  bodies,  it  is  one  of 
mt  consequence ;  **  and  the  Lord  Coke  said,  that  this 
ilotion  did  concern  all  the  colleges  in  the  universities 
L  elsewhere ;  for  when  the  lands  were  first  given  for 
Ljr  maintenance,  and  that  every  scholar  should  have  a 
xqr  half-penny  a-day;  this  was  then  a  competent 
i^ance  for  a  scholar,  in  respect  of  the  price  of  victuals 
D,  and  yearly  value  of  the  land;  and  now  the  price  of 
tiials  being  increased,  the  first  maintenance  for  scho- 
I  is  not  competent  for  them;  and  as  the  value  of  the 
ds  increase,  so  ought  the  allowance  for  the  scholars 
increase."  If  the  text  is  to  be  understood  thus, 
tt  where  property  has  been  given  for  the  foundation 
a  college,  and  a  distribution  has  been  at  the  same  time 
ide  of  all  the  rents  to  given  ^members  of  that  col- 
jdi  there  must  be  an  increase,  as  the  times  require,  for 
i-those  persons :  of  that  there  can  be  no  doubt :  but 
iImi  I  am  mistaken,  there  are  many  cases  to  be  found 
both  the  universities  where  land  has  been  given  of  a 
Mfer  value  than  the  amount  of  the  charges,  (which 
tV6  been  for  scholars,  exhibitioners,  and  so  on,)  upon 
it  land,  and  where  in  point  of  fact,  the  enjoyment  has 
CQ  this :  the  charges  have  been  made  good  from  time  to 
lu^  and  the  surplus  has  been  taken  by  the  college 
d(  and,  I  believe,  if  this  were  considered  an  improper 
idication  of  their  funds,  it  would  have  the  efiect  of 
tobing  the  distribution  of  the  revenues  of  many  of 
e^eoUeges  in  both  universities. 
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The  construction  in  these  cases,  I  take  it,  must  be  The  roles 

twdered  to  go  upon  intention,  and  the  different  rules  the  contmic- 

iiiished  by  the  cases  I  have  mentioned,  are  to  be  con-  ^^^^^^  ^ 

lered  as  indicia  of  the  intention.     Was  it  then  the  in-  uses,  are  to  be 

considered 


tention 


J 
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1820.       tention  of  the  ikmor  diet  BriM  ahonld  be  %  trmtei 

'  '^  ""^^    iMHind  firoM  tiiae  to  timc^  oot  nereljr  <ta  ndbe  ibe  fMf 

OsHMAL     mests  mentioDed  in  the  doed  to  tbQ09  diffigrwl  iWptr 

^1^^^^     mioiMy  but  liable^  de  ^umo  inmrnnmt  to  be  calltd  npqp 

BunoL.      god  that  from  the  first  year  in  which  it  wm  troite^  U 

only  as  fur-       ff'ply  the  whole  ixiCKaaed  valuer  in  pr<^ortk>W  .iiaulai 

^tfl^dW^  to  those  in  which  the  property  wa$  distrU>i4ed»  MCOQ^ 

intention.        ing  to  its  velu^  in  156(»,  orihat  it  was  to  be  'OiitideA 

a&er  pay^ioot  of  /the  charges,  to  retain  the  aurpbn  ifl 
the  witjr  in  which  several  cdl^^es  retain  it  imder  gBMi 
to  them.  As  &r  as  I  have  read  these  jmoimt  omk 
they  static  it  to  depend  upon  the  inUnifcion  of  the  deosR 
and  ibat  ooe  way  of  finding  out  that  intentioa,  i8»  to4iilk 
quirc^  whether  the  whole  of  the  annual  value  of  the  pM 
perty  wae^  at  the  time  of  the  foundation  of  tbe  ohari^ 
difltriboled  amongst  the  objects  of  ihe  charity  ?  If  it  wm 
they  «ayf  that  that  circumstance  is  evidence  of  the  donea 
intention  togivethewholeoftheincreased  valuoto||iie< 

JuiTjSi'!?'  ^^^  WheOier  Ibat  be  a  rule  of  evidence  which 
pleg  that  a  jmd  ^e«uid  jreasonii^  would  have  led  (Vie  to  adopt 
^rw^o?^  nally,  I  do  not  trouble  myself  with  inquiring,  but  I 
chanty  equal  help  feeling  the  fopce  of  what  Lord  Htmhokke  nqrt  U 
the  annual  ^^  Mtomey^eneral  v.  Johmon  (a),  that  when  4h 
value  of  the     Thetford  case  was  decided,  the  doctrine  of  raauUifli 

estate, cames  ,       ,.    ,         .  .  ,  .-  ,        ,  ,  i  , ** 

the  increased    trusts  was  but  little  understood ;  and  if  tlie  object  ^if  tN 

^^e^hf^f '  gift  had  jiot  been  charity,  I  feel  considerable  diScally 
would  lose  if  in  believing  that  this  doctrine  of  the  Court  would  iuM 
tf«i^*\t*^     prevailed.     Settled  rules  of  construction,  however,  iwft 


ouj^ht  to  gain    not  be  disturbed ;  and  this  principle  i^  of  so  much  i 
in^vaiue,  portanoe  in  administeripg  the  justice  of  the  oountiyjltiC 

doubted;  but   according  to  my  notion,  if  there  has  been  not  merd9# 

being  settled  •  *        r  u  .  i  •  j 

\n  decisions,     vanety  of  cases,  but  even  only  one  ancient  case^  and 

to^^d?^^"^  theife  has  been  practice  and  experience  in  fiivour  of  ifi  it 
turbed  ought  to  be  adhered  to.    Another  rule  to  be  ipunl  4a 

(«)  AnM,  19a  [ 

thesi 
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^hese  ancient  cases  is,  that  as  the  charity  would  lose  if  the 
the  fund  decreased  in  valuer  it  ought  to  gain  in  case  it 
iQGrea^ed.  I  should  have  doubted  whether  that  was  a 
louid  rule  of  construction,  but  I  take  it  to  be  one  as 
tetded  as  the  other,  and  that  therefore^  it  would  not  be 
right  to  disturb  it. 

Jn  applying  the  two  rules  which  I  have  mentioned  to 
tb^  present  case,  it  will  be  necessary  to  recollect,  that 
b^  whole  annual  value  of  the  lands  is  not  exhausted  by 
Im^  payments  directed  to  be  made,  and  that  the  donor^ 

vitemplating  and  providing  for  a  decrease,  directs  that 

subsequent  increase  is  not  to  go  entirely  to  those  who 
lost  by  the  decrease^  but  that  only  a  compensation 

"te  be  made  to  them. 
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Some  of  the  most  material  cases  which  have  happened 

i5ne^  (except  the  Covenity  case^  to  which  I  shall  have 

o^cmsm  to  advert  more  at  length],  are  to  be  found  in 

AMer*    In  the  Attomey^General  y.  Johnson^  (a)  not 

(Rifely  the  value  of  the  tithes  was  distributed  in  charity, 

^Kit  the  whole  profits  of  the  tithes  were  given ;  and  this 

^rcamstance  assimilates  the  case  to  that  of  the  AUom^jf-^ 

Gflimi/  V.  Arnold^  (&]  where  the  whole  value  of  the 

Property  was  not  distributed;  but  the  Court  fiutened 

^9oQ  a  declaration  in  the  t^tator^s  will,  that  he  meant 

^  whole  to  be  given  to  chari^,  and  said,  that  where  a 

VoxsnX  charitable  purpose  is  expressed,  the  Court,  or  the. 

^^onfii,  will  find  out  what  pharity  shall  take.    In  the 

^e  case  Lord  Hardmiclce  observed,  that  he  did  not 

^li^id  that  all  the  charitable  uses  should  be  pn^r- 

^foiudly  augmented.     There  can  be  no  doubt  that  this 

Court  has  authority  to  alter  tJt^  tru^  in  t^e  distribution 

of  the  increased  revenues,  if  it>  thinks  it  el^cpedient  so  to 


(a)  AmU.  19a 

VoL.IL 


(i  Sh^w*  P*  C.  aa. 


do. 


Id  diftributiiig 
the  incnsMea 
rents  of  ft 
diari^ettiti^ 
theCoart  * 
ofduttioenr 
his  Mithofny 
tOibomoC 
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1820.  do.    A  remarkable  case  of  this  kiod  occurred  befo^^e^ 

!^^  '  J^  Lord  Hardmclce ;  a  person  had  founded  a  chari^  ^^ 

OpvsRAL  giving  an  alms-house  for  five  poor  men;  the  char^^^ 

Matoe  of  ^s^blishment  was  greatly  abused,  and,  upon  a  prppa-^^ 

BanroQu  being  laid  before  the  Master,  he  reported,  that  the  numl 

01^7  the  pro-   of  poor  men  should  be  increased  to  ten^  and  that  five  p 
poraonsm  *  ■         ■  .     ^ 

which  the  ob-  women  should  be  added ;  and  my  Lord  ZfardoDf  cite  wi^^.^ 

f^eta  of  the  ** 

^wity  would  ^pi^^^on,  that  it  ought  to  be  so,  upon  the  notion,  tha*^  ^ 
take  under  the  had  power,  not  only  to  increase  the  objects  of  the  cha^^T^ 
iS^^ents,  but  ^^^  ^  maJ^e  an  alteration  in  them.    It  is  not  repoc^ 
{^^^  ^     ^^^  ^  ^^^^  taken  it  from  a  MS.  book  in  my  posseasfoo^ 
ielyet«  ^hich  belonged  to  Mn  Brarnn^  who  was  at  that  time  an 

eminent  practitioner  in  this  Court 

Tie  case  of  the  Attamey^General  ▼•  Sparhs{a)  is  ve^^ 
ill  reported.    The  Master  of  the  Rolls,  it  is  stated,  tSt^ 
served,  that  the  testator  could  not  have  had  any  id^^^ 
that  the  estate  would  increase  in  value;  but  it  is  de^^'^ 
the  testator  must  have  known   that  there  would 
an  increase,  because  he  gives  life  annuities  out  of  i 
which,  of  course,  would  in  time  fall  in.     He,  howeve 
states,  that  the  intention  of  the  testator  was,  to 
of  the  whole  estate  to  charity,  and,  if  that  were  the 
it  is  so  far  right.     There  is  another  case  (5)  towards 
end  of  Ambler,  which  proceeds  on  the  principle  alrea^ii^f 
stated,  and  authorises  us  to  say,  that  if  a  testator  gives  ^bH 
his  lands  to  charitable  uses,  and  then  mentions  some^  t^iit 
not  so  many  as  to  exhaust  the  whole  value  of  the  lac^d» 
yet  the  gift  will  carry  all  the  rents  and  profits,  in  poxjnt 
of  application,  to  charitable  purposes.     The  case  of 
*  Attomey-General  v.  The  Haberdasher^  Comjfany  {c\ 


(a)  i(m^.S01. 

(^)  iftfomef-G^Mtfro/ Vk  Bernek^  jImbL  718. 

(c)  1  F€i.  jwk  u  8.  C,  i,  Br<h  C,  C.  105. 
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not  carry  the  doctrine  farther.  The  judgment  of  Lord 
Commissioner  Eyre  goes  upon  this,  that  the  ^rst  deed 
laviog  devoted  the  whole  to  charitable  purposes,  and 
lie  second  reserving  certain  powers  to  the  author 
if  the  charity,  which  enabled  him  to  limit  the  ap- 
>Ucation  of  the  rents  to  charitable  purposes  to  175/.;'  as 
oon  as  that  provision,  and  the  objects  of  ity  ceased  to 
liave  effect,  the  increased  rents  must  go  according  to  the 
^t  Instrument ;  and  that  it  having  given  the  whole  to 
the  school,  and  other  pious  and  charitable  purposes,  the 
Court  must  so  apply  it 
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•  > 

The  next  material  case  is  that  of  th^  JUortfejf^Qene'- 

al  y.  Mayor  and  Corporation  oiCaoerOry  (a) ;  it  does  not 

ppear  to  me  that  the  stiUement  in  any  of  the  reports  is 

Kactly  conformable  to  the  case  which  mjust  have  beeu 

Cbder  consideration,  when  you  look  to  the  d|^  itself 

dth  a  copy  of  which  I  have  been  furnished  by  the  Merr 

hfnt  Tailors'  Company,  and  to  which  I  shall  presently. 

efer.     His  Lordship  then  read  the  nsport  of  the  ci^ 

ram  Vernon^  and  on  coming  to  that  part  of  the  judg- 

i^t  in  which  it  is  stated  that  a  charity  is  not  barred  by 

eogth  of  time^  proceeded  as  follows.     The  statute  of 

limitations  undoubtedly  does  not  apply;  but  length  of 

UD^  (although  it  must  be  admitted  that  the  charitv  is 

lot  barred  by  it),  is  a  very  material  consideration,  wnen 

he  question  is,  what  is  the  effect  and  true  construction  of 

be  instrument  ?    Is  it  according  to  the  practice  and  en-  ^^©o^  a 
.  ®  T  cliantir  IS  not 

0|^ent  which  has  obtained  for  more  than  two  cen-  tMired  bf  the. 
niies,  or  has  that  practice  and  enjoyment  been  a  breach  ^^^^oq. 
^ trust  ?    If  it  has,  we  must  not  scruple  to  ^turb  it;  an  advene 
*Qt  still  regard  must  be  had  to  that  circumstance,  and  the  |^  longi^ie  it 
*ore  so,  because,  admitting  that  in  the  CofoerUry  esse  a  veiy  materia! 

*^re  had  been  a  century  of  abuser  we  must  recoUect-that  in  conttniing 

an  inftrainait 
C^J  3  Fim.  397.  iS".  P.  2  flfQ.  P.  C.  »6^yfil.  vii.  IffiOh  W..*«.  |»dcr  which 
l«W.P,C.M0.  I.  ..,**^*^ 
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tbat  caie  was  detenmned  about  the  year  1700;  and,  if 
it  was  understood  to  afford  a  rule  which  was  applicable 
to  the  present  or  similar  cases,  it  is  difficult  to  suppose 
that  the  persons  interested  in  the  Bristol  charity  could 
be  ignorant  of  it,  as  some  of  the  corporations  and  parties 
to  that  suit  were  the  same  persons  as  are  interested  in 
the  distribution  of  the  Bristol  fund ;  and,  in  fiu:t,  it  does 
appear  to  have  provoked  inquiry,  for,  in  1713,  a  suit  was 
instituted  for  the  same  purpose  as  the  present,  but  which 
has  never  been  prosecuted  since. 


J8 


It  has  been  attempted  to  account  for  tliis  by  suggest*- 
inf^  that  the  surplus  rents  at  that  time  might  have  been 
so  inconsiderable^  as  not  to  have  made  it  worth  while 
to  prosecute  it ;  but  however  tbat  may  have  been,  these 
circumstances  led  me  to  make  the  observations  which 
I  have  before  made,  and  to  state  distinctly  the  grounds 
of  my  present  judgment.  I  think  I  am  bound  to  consi- 
der, that,  in  the  Caoentry  case,  the  property  was  bought 
with  the  money  of  Sir  Thomas  Whiter  and,  in  truth,  it  is 
so  stated  in  one  of  the  reports,  and  in  the  deed  itself. 
Tlie  copy  which  I  before  meutioned  bears  date  in  1551, 
and  states,  that  the  purchase  was  made  by  the  city  of  G>- 
venirjff  and  that  what  was  so  purchased  wa^  of  the  dear 
yearly  value  or  rent  (considering  value  as  rent,  and  rent 

as  value)  of  60/.  105.  or  thereabouts ;  and,  after  mention 

ing  that  White  was  minded  to  relieve  and  prefer  the  com — j 

monwealth  of  the  city  of  Caoentry^  tlien  in  great  ruinciv 

and  decay,  (certainly  not  stating,  as  in  the  Bristol  deed; 

that  it  was  for  the  commodity  of  the  other  cities),  it  states^ 

that  he  of  his  goodness  has  given  the  sum  of  1400^; 

that  the  deed  expresses  the  purchase-money  to  have 

wholly  supplied  by  him ;  and  not  only  that,  but  it 

that  the  thing  purchased  with  the  1400/.  was  of  the  dearrsa 

yearly  rent  and  value  of  SQL  IO5.,  and  that  is  the  suntfy^"'^^" 

which  in  different  proportions,  was  distributed  amongstr^'^S^ 
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the  different  objects  of  the  charity.   With  respect  to  the 
form  of  the  deed,  which  is  by  way  of  covenant^  I  take  i^ 
that  in  deeds  of  that  date^  a  covenant,  in  cases  of  this 
Idod,  may  be  looked  upon  as  a  declaration  of  trust;  but 
there  is  no  passage  in  this  deed,  under  which  it  could  be 
lidd,  that  the  corporation  of  Caoentry  was  to  pay  any  of 
Chese  sums  except  out  of  the  rents,  and  save  only  in  case 
df  wilful  de&ult  There  would  be  no  wilful  de&ult  if  the 
lands  fell  in  value^  and  non-payment  would  not  be  a 
Ireach  of  the  covenant,  if  they  were  obliged  to  incur 
^eat  expense  in  recovering  the  rents.    Many  circum- 
stances, however,  might  happen,  which  would  amount  to 
irilful  default,  and,  being  trustees,  they  must  be  answerable 
.  £>r  it  whether  expressed  in  the  instrument  or  not    But 
these  engagements,  as  I  read  this  instrument,  are  eik^ 
gagements  to  pay  out  of  the  rents  and  profits,  they  being 
estimated  at  the  clear  yearly  value  there  mentioned;  and 
that  dear  yearly  value,  at  the  time^  being  distributed 
amongst  objects  which  exhausted  the  whole  of  it.    It 
therefore  falls  within  the  principle  of  the  former  cases ; 
there  is  evidence  of  that  intention  which  they  have  deter- 
mined to  be  sufficient  to  carry  the  increased  rents  to 
cbari^'.    But  no  one  can  read  the  judgment  of  Lord 
HoU^  without  seeing  in  it  proofi  of  the  great  knowledge 
of  law  which  distinguished  that  illustrious  man,  nor  with- 
out satisfying  himself,  that  if  these  older  cases  had  not 
existed,  such  a  principle  would  not  have  been  introduced* 
In  the  opinion  which  I  give  upon  the  Coventty  case^  I 
found  myself  upon  the  deed  itself,  and  that  deed,  I  ^ 
prehend,  amounts  to  an  acknowledgment  that  the  money 
was  wholly  supplied  by  Sir  Thomas  White^  and  that  the 
clear  yearly  value  of  the  property  was  exactly  the  sum, 
'which  was  distributed  in  different  proportions  among  the 
objects  of  the  charity.    If  the  corporation  thought  pro- 
per to  sign|  the  instrument  containing  these  admissions, 
they  must  be  bound ;  but,  upon  the  constx:uction  of  that 

YS  instrument 
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^S^xMSlii  Aonk,  ii  appears  iottik  the  liotise  of  Lorid 

■^.i^oriWiv.    Wiui  {)ei*f^Iy  riijbt  in  its  decision. 

^U^ttiKui-^  -  Tb^  doctrine  in  the  Caventty  case  was  shortly  afte^ 
^^J^  wiiirfs  ftttem][)ted  to  b!e  applied  to  this  case,  and  an  infbni 
ttofl  woi  filed  for  that  pdrpose.  It  however  Wto  mrt 
foUDwed  ap^  and  ihe  present  infbmiation  has  been  filed, 
atid  phiyi  a  dRfikent  distribotion  from  that  wh'ich  hii 
hitherto  obtained,  of  more  or  less  of  this  surplus  heycftii 
the  i(M.  I  Hy  more  or  less,  because^  with  respect  t<! 
the  dtfibrendc^  between  104/.  and  1202.  arid  mor^  no  Bil 
ia  tiiixpressed  in  this  iristniment,  and  the  difference  roigiki 
VaVe  been  mdre  than  16L ;  forj  if  fhe  corporatioil  of  Brif' 
tot  was  bomid  to  lay  out  2000/1,  as  the  Vice  Chanedldi 
diought,  mad  as  I  think  they  were:,  it  would  either  hatfc 
produced'  1201^  (they  were  bound  to  g^t  that,)  or  i! 
would  haTse  produced  thkt  and  mor^  in  the  language  ^ 
this  deed.*  Now,  in^en  we  are  considering  what  is  tlU 
cSect  of  wdrds  in  one  part  of  a  deed,  and  when  we  an 
statii^  that  they  Can  ^>ply  to  no  other  uses  than  thos< 
expressed  in  the  dieed,  I  ask  where  (here  is  any  use  cab- 
pressed  ifa  the  deed  with  respect  to  the  16/.  surplus,  oi 
where  there  is  any  use,  if  the  purchase  should  prodaa 
more  than  I20l*piranmimf  expressed  as  to  the  difiereMc 
bfetween  104/.  and  that  sum.  There  is  no  such  us^  in- 
tent or  purpose^  and  the  question  is,  whether  these  gen^ 
ral  words,  which  have  been  so  strongly  alluded  to,  do^  oi 
do  not,  shut  out  the  fair  efiect,  inference^  and  conclusion 
to  be  drawn  firom  all  the  other  parts  of  the  deed,  taking 
the  whole  together  ? 

Sir  t'iomas  White  ought  to  be  considered  as  a  party 
to  the  deed,  for  though  not  ntoied  as  one,  he  executed 
it.  Tlie  deed  Aientions,  as  &r  as  I  have  read,  that  Bris' 
tot  had  received  2000/.  of  Sir  Thomas  tVhite  (wheth^ 
the  fitdi  "ha  id  or  not,  it  must  be  taken  to  have  been  so,) 

for 
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i^  flie  pnfpos^  oT  allying  it  fbt*  (he  benefit  and  witlrare 
oT  the  city  ofBrisioly  and  upon  the  uses,  &c«  thereinafter- 
ttehiioned ;  iord  this  deed,  which  wiis  exectiited  in  tbe 
SHI  tX  EUvhhethj  1566,  mentions,  that  of  that  sum,  tiiey 
liad  lilid  oat,  in  the  S4th  of  Hehry  Vlli:;  60  mudii  a§ 
ftttl  purchased  tand  of  the  clear  yearly  ^Ane  of  7^1^.  i 
kit  Bi^ither  this  deedj  nor  afny  chai^  in  the  ihfonrf- 
Hfidir,  inform  me  how  diat  761.  ti^id  b^  k^plied  between 
i*  85th  of  Hehr^  VIIL  tod  the  8th  of  EliiibeOis 
»lMMtier,  during  ihii  period;  MM  had  kketi  all  ifiose 
to  its  owil  u6e,  or  whether  dll  or  any  1^  them  lidA 
applied  to  any  other  uses,  does  not  at  all  ap^r.  I 
xiention  it  for  this  reason,  the  corporation  of  Bristol^  in 
Ae-  Be^.xXEliz(mK  m^  m  pos»^6d  of  i^  mte  of  the 
rMrty  Talae  of  76/;-,  ptirdHiieed,  tfs  tlik  tfeed  mti^t  be 
Udichi  to  express  oh  Ui  sidedj  lirfth  mdhey  ^iWich  was  part 
bf^lfeie  money  advanced  by  WSUe:  hlSd^  lU  j>dbdelssion  bf 
tliit  propertj^,  in  what  manner  it  woi  enjoyed  infght  be 
B'Tery  mat^ial  cirebmiitahe^  to  learn  iAA  to  know  in  & 
itjfbrniation  case,  becanie  if  for  instance;  m  the  S4th'  of 
iHSbfi^  VHt.,  WhHe  had  advanced  ^e>hole  S0007.^ 
Hod  in  that  yeHr  it  Iiad  bedoi  laid  out  in  thef  p'urcha^  of 
Ittidff  of  the  value  of  120f.  a-yeser  and  mbif^  instead  '^ 
fiSL  only;  and  if,  between  that  dnie  and  the  8th  of 
EtaAeekj  they  had  had  the  owhersh^,  iiHd  the  benefi- 
dil  ownership  too»  yon  must  consider  what  is  fo  be  the 
eftet-of  a  deed  when  they  Were  dechiriiig  ii'  ti-dst  of  pro- 
(ftrty,  which  ihey  had  enjoyed  prior  fo  that  dechoradbn 
oftrmt,  and  what  is  to  be  the  efifect  df  iui  insthiment 
ayntaining  these  words,  <<  uses  afltermehtidlied,'*  anid  no 
ot&er,'  where  you  are  obliged  to  4dmit,  diat  part  of 
die  surplus  beyond  the  104{.  is  to  be  applied  to  uflles  noi 

declared  at  all.    It  woul^  bie  ihatierial  to  consider  what 

•       ■  '  ...  - 

k  to  be  the  eSect  of  a  declaration  of  trust,  made  by  per- 
•ons  in  the  actual  possession  of  property  tb  which  thle 

Y  4  declaration 
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dedaratioii  of  trust  appliest  as  capableb  or  not  capdbkb 
of  bdog  contradifltinguidied  from  a  dedaratioQ  of  tnnli 
madeby a  person  whoisreodvingtbeestate  under  tbe  grant 
and  gift  of  another  at  the  time  he  makes  the  declaration  of 
trust  In  the  cne  case^  the  property  being  in  the  indiri- 
dual  at  the  tim^  the  uses  to  which  it  is  to  be  a{^lied  miHt 
be  regulated  in  some  measure  by  that  fact ;  and  in  the  othai^ 
(bdng  a  case  wher^  putting  charity  out  of  the  qoestianb 
it  is  taken  by  grant  at  the  time^  and  the  use  does  not  cooh 
prehend  the  whole  beneficial  interest})  he  who  is  takii^ 
could  not  take  what  the  other  would  retain  in  the  ceseX 
before  put« 

The  deed  then  goes  on  to  stat^  that  the  mayor  and 
corporation  of  Bristol^  within  the  space  of  four  yeai% 
were  to  purchase  lands,  which^  together  with  those  par- 
chased,  were  to  amount  to  the  dear  yearly  value  of  IStt 
and  more»  over  and  above  all  yearly  charges  and  !•* 
Pfi^^es,  to  be  aj^lied  to  the  uses  aftermentioned  (I  appi^ 
hend  uses  here  merely  mean  the  same  as  intents  and 
purposes,)  and  that  the  rents  of  both  are  to  be  emplojej 
in  manner  therein  specified;  and  then  follow  thesi 
words,  *^  and  to  no  other  uses,  intents,  or  purposes." 
But  though  these  words  are  here  inserted,  the  questioi 
upon  tbe  whole  deed  will  be^  what  you  are  to  do^  oi 
what  was  the  intention  of  the  author  of  this  deed  to  do 
with  rents  and  profits  not  given  to  the  uses  after-mctt 
tioned?  Now  to  get  at  that  question,  see  what  they  av 
to  do;  they  have  four  years  to  purchase  land;  a  partial 
lar  distribution  is  directed  during  eight  years ;  a  particn 
lar  payment  is  directed  in  the  ninth  year ;  I  doubt  whs 
ther  there  is  to  be  any  pajrment  at  all  in  the  tenth  year 
and  then  when  you  come  to  look  at  all  the  clauses  follow 
ing  the  enumeration  of  the  difierent  cities  mentioned,  ii 
the  deed,  and  to  consider  their  effect^  the  qnestion  ii! 
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wbatber  it  is  not  the  &ir  oonstructiofi  of  this  deed  to  say, 
ibatf  although  you  ought  to  be  beat  out  of  the  construc- 
tion which  arises  out  of  those  plain  words,  to  no  other  use^ 
ytt,  if  you  find,  from  the  whole  frame  of  the  instrument, 
yoo  cannot  give  that  effect  to  them  which  they  might 
liave  in  other  cases,  it  becomes  a  question  of  intention, 
wliicb  you  roust  collect  from  the  whole  deed ;  and,  if  the 
intention  ia^  that  they  should  not  have  thai  large  effect 
now  omtaided  for,  is  it  not  the  true  rule  of  construction 
to  grive  them  the  efiect  which  they  ought  to  have  by  con* 
flidering  all  the  parts  of  this  deed  taken  together  ? 


1820. 

ATToairsy* 

GsNBaAL 
Ma  YOB  of 

BajsTOLt 


.At  this  tim^  that  is,  when  the  first  payment  of 

lOd.  was  to  be  made,  lands  were  purchased  producing 

9  Si.  per  annum^  and  no  more ;  that  being  the  case,  there 

iune  four  years,  within  which  they  are  to  make  up  the 

purchase  to  1202.,  and  more;  four  years'  time  is  given, 

during  which,  however,  they  are  to  pay  to  these  young 

mien  IQ^per  annum.    Now,  if  you  are  to  consider,  in  a 

oomt  of  equity,  that  the  120^  per  annum^  and  more,  had 

l>0«ii  bought  immediately  after  the  execution  of  this 

deed,  and  the  question  had  arisen,  not  in  the  year  1820, 

but  in  the  year  1567,  what  was  to  be  done  with  that  20L 

^tlira  the  100/.  which  was  to  be  thus  paid,  or  with  the  ex- 

^^  if  it  was  more  than  120/.,  as  in  all  probability  would 

^  th^  caae,  if  you  could  take  notice  of  what  passed  in 

^e  finrmer  suit,  the  question  would  have  been  the  same 

• 

^  1567  as  in  1820.  You  cannot  look  at  this  deed,  and 
"ay,  from  any  expression  in  it,  what  is  to  become  of  this 
'i^  if  you  look  to  no  other  use,  intent  and  pur- 
poi^  Ihan  what  is  there  expressed;  there  is  none 
pressed  with  respect  to  that  20/.  In  the  whole 
^f  the  argument  on  the  other  side^  you  are  driven 
^  admit  this ;  and,  in  any  way  of  putting  it,  it  can 
^y  be  contended,  that  the  corporation  of  Bristol 
^^^^^  to  be  trustees  in  this  senses  that  they  were  to  retain 

16/, 
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16L  for  repairs  and  charges,  and  to  cRstribufe  thecdift 
1041.      One  observation  on  that  is,  that  during  ei|jh 
years^  it  was  not  104/.  that  was  to  be  distribated;  id^ 
ther  ifl^  that,  during  the  time  that  Bristol  is  to  take  mj 
thing,  there  is  nothing  about  1 04/.    Then  it  is  said  they 
are  to  take  161.  for  repairs;  and,  in  the  latter  cue^  fc 
is  not  unfit  that  they  should  have  4Lj  like  the  either  M^ 
porations,-  for  their  pains.  But  that  argumoit  fails  agsin^ 
because,  if  that  is  the  sum  which  is  to  pay  the  oCfaer  OM^ 
porationr  for  their  pains  and  trouble  of  distribudob 
amongst  their  own  bodies,  we  are  to  remember,'  ibt 
Bristol  has  trouble  with  respect  to  all  these  corporatioDs; 
and  if  4/«  is  a  proper  remuneration  for  what  is  don6  hj 
York  or  CanUrbury^  it  cannot  be  a  proper  ooe  far  Ad- 
tol,  which  is  to  be  at  much  more  pains  and  trouble^  \k^ 
sides  being  subject  to  pains  and  penalties*    Then,  at  lb 
md  of  eight  years,  they  are  tofindafund  to  theamoii|t 
of  200/.,  Kht  the  purchase  of  com,  to  be  afterwards  soil; 
and  it  would  seem,  aqpording  to  the  expressicm^  diat  lb 
ninth  year  only  was  given  them  for  that  purpose^  It  om}^ 
however,  I  think,  be  argued,  that  it  was  to  be  cuppliolto 
the^  ninth  and  tenth  year,  or  that  it  might  be  divided  be- 
tween them ;  but  then,  in  point  of  construction,  it  otft 
be  recollected,  that,  in  the  first  ten  years,  they  were  not 
to  distribute  104/.,  and  that,  with  respect  to  the  first  to 
years,  100/.  was  to  be  paid,  although  120/.  a-year  hil 
not  been  then  purchased. 


The  next  part  of  this  instrument  is  that  which  devolei 
a  sum  of  104/.  to  Yorkf  and  the  other  cities  and  tosnos 
after-mentioned ;  and  here  it  certainly  expresses,  that  it 
is  to  be  paid  out  of  the  rents,  issues,  and  profits*     ^^ 
respect  to  almost  every  one  of  the  other  corporations,  i^ 
is  not  expressed  that  it  is  to  be  out  of  the  rents,  issod^ 
and  profits ;  but  I  think  that  the  passage  at  first  ong^ 
(subject  to  an  observation  which  has  been  made  upoa^ 

the 
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H  ft1fte<]fcreD t  ddv^nant,  which  does  not  mentfbn  r6nts,) 
)  bSraDfiid^iied  as  governing  the  payments  afterwards  to 
raad^  and  as  settling  the  fiind  out  of  which  they  are  to 
oile^  And  I  will  tale  it  so.  Then  come  the  different  cor- 
UtiSais  in  rotation,  until  yod  dbmd  back  to  Bristol^  and 
ftrti  die  4L  h  mc¥^  in  the  suiplus,  as  well  as  the  16/. 
b  ttSs  clause  relating  to  Bristol^  I  observe  the  word 
Sgitt  is-  6sed.  I  think  with  Mr.  Weihirell,  that  it  would 
efft6  fi^'iich  to  isay  it  inefdnt  ifeiigri^es  of  the  property. 

'tki  tieiti  dauye  is  that  which  begins  the  rotation 
1^'  itiid  i^^ti  fblioiii's  fhis  ciauise^  which  I  think  is 
khlrt^riill,  ahd;  if  I  am  mistaken  iA  my  judgment,  it 
ft  sh^ld  h'^  known  that  I  think  it  material.  Upon 
%aritig  this  died  with  the  cknse^  in  the  Covkniry 
Bed,  1  find  that  the  latter  ciohtaind  only  the  com* 
m  indemnity-clause,  which  every  conveyancer  puts 
il^  Aese  d^cl%.  The  claiise  I  have  alluded  to  is, 
K  which  feMes  to  the  jliN^nattj^ ;  if  the  land  was  to 
rWbnh  1201:  d-year  only,  it  is  a  little  difiiciilt  to  see 
hjl&k  cbq^bfatlbn,  in  so)^  hista^tfced,  could  find-  so 
iMi  ihbn^;  if,'  on  the  6tlier  hand,  the  land  was  io  be 
fir  (Mm,  wTCh  the  improvements  upon  it,  there  would 
It  K  any  reason  why  thefy  should  not  forfeit  at  least  to 
^  istent  of  the  increased  value.  But  the  more  material 
JKrv^tlon  is  this,  that  these  fines  are  to  be  paid  not  to 
S  j)et^iiswh6  i^eceTve  the  104/., but  to  StJohris  College, 
fl  tUe  college  are  to  hand  over  the  104/,,  and  to  take 
I*  residue  of  the  fines  for  their  own  use  and  benefit.  It 
^by  angular,  if  it  was  at  all  in'  the  contemplation  of 
ii  abfhbr  of  tim  gift  (who  does  not  exhaust  all  the 
!()£  or  ttkite  at  the  time  he  makes  it,)  that  the  increased 
^be  was  to  go  to  the  charities,  that  he  should  have 
KDtf  oh  to  say,  you  shall  pay  these  fines  to  St.  John's 
dBge;  so  that,  although  the  estate  produces  more  than 
iULi  Ais  ^ni  <^i^^y  i^  to  be  paid  to  St*  John's ;  and  the 
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Other  cities  and  towns,  instead  of  taking  an  incn 
must  be  content  with  receiving  the  KM/.,  the  coUi|gi 
taining  the  difference  between  that  sum  and  I  SOIL'  ' 
can  hardly  be  contended ;  but  you  must  either  go. 
length,  or  say  that  the  true  intent  and  meaning  of 
deed  was,  that  if  the  sum  to  be  paid  to  York  or  Cm 
bury  was  2001^  (which  by  the  increase  of  the  rents  n 
be  the  case^)  and  there  was  a  de&ult  in  paymeoti 
John*h  was  to  hand  over  the  whole  to  them,  but  m 
be  entitled,  if  it  was  only  120/.,  ISO/^  140/^  or  1 
a-year,  to  retain  all  above  104/. ;  and  if  a  proportion 
increase  is  to  be  provided  for  by  the  Court,  yoa  o 
somehow  or  other  get  at  the  means  of  giving  St  JU 
a  pr(^rtion  of  that  increase^  r^rd  being  had  to-v 
York  and  Canterbury  took  under  this  deedf  and  w 
they  would  take  by  virtue  of  that  increase. 


Another  very  material  clause  is  thiit  of  lode 
nity;  and  although  this  deed  does  furnish  the  sq 
ment  which  has  been  so  strongly  pressed,  as  aai 
out  of  the  covenants,  which  it  is  said  are  to  payi 
of  the  rents  only,  and  although  it  must  be  admitt 
if  there  was  no  clause  of  this  nature^  the  .0 
poration  would  have  a  right  to  be  indemnified 
the  same  manner  as  all  other  trustees;  yet  the  (f 
tion  here  is,  regard  being  had  to  the  fact^  that  the  est 
is  stated  by  the  author  of  this  deed  to  be  worth  U 
and  more,  when  not  more  than  i04L  is  to  be  distriboti 
atid  regard  being  had  to  the  clause  in  which  it  is  ^ 
cially  provided  for  what  species  of  loss  they  shall  be 
demnified,  whether  it  was  not  meant  that  it  was  tl 
species  of  loss,  and  that  only,  that  they  should  bei 
to  state,  as  a  ground  for  not  making  the  specified  p 
ments;  or,  in  other  words,  whether  it  wasnotconside 
and  agreed,  that  they  would  have  revenue  enough 
rents,  issues,  and  profits  enough,  «-•  to  make  the  p 
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ient8;  and  whether  it  was  not  at  the  time  agreed,  that  it 
umid  be  understood,  that  they  would  have  enough,  un- 
H  deprived  of  some  of  the  rents  in  consequence  of  the 
mts  mentioned  in  this  special  clause,  and  that  they 
vre  not  to  be  indemnified  against  insolvency  of  tenants, 
r  low  rents,  or  the  expences  of  recovering  them,  or 
tber  events  not  expressed  in  the  deed,  which  from  the 
qpnning  says  nothing  about  the  16/.  going  for  repairs, 
lie  clause  in  question  says,  that  if  the  estates  should  be 
otoriously  decayed  by  any  sudden  misfortune,  by  reason 
r  fire  or  other  like  occasion,  that  then,  and  from  such 
nut  cf  such  decay,  &a  the  pajnnents  should  cease,  &c. ; 
ndthen  comes  the  clause  which  says,  that  when  the 
nts  again  increase,  the  deficiency  arising  from  that 
vticular  species  of  decay  is,  when  the  rents  admit  of 
)  to  be  made  good.  Then  you  see  they  are  not 
"cated  as  trustees  to  all  intents  and  purposes,  and  they 
ive  not,  as  it  appears  to  me,  a  right  to  claim  all  such 
lowances  as  general  trustees  would  have  a  right  to 
bio;  and  this  clause  furnishes  an  observation  upon 
Qe  of  those  indicia  of  intention  which  is  alluded  to  in 
1  the  cases,  namely,  that  the  testator  must  mean,  that 
KMe  who  lose  by  the  fall  shall  gain  by  the  rise,  because 
ere  they  are  not  to  bear  the  losses  unless  they  arise 
OQi  these  particular  causes,  and  if  a  deficiency  does 
(iae  from  them,  they  are  not  to  have  all  the  future 
Sb,  but  the  charge  only  is  to  be  made  good ;  it  is  the 
M  difficult  thing  in  the  world,  when  considering  this 
natf  to  suppose,  that  if  the  rents  amounted  only  to 
ML,  only  104/.  was  to  be  made  good,  but  that,  if  they 
iceeded  that  sum,  the  increased  rents,  whatever  might  be 
Mr  amount,  were  to  be  divided  in  the  proportions  of 
(KLto  120/. 
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Then  the  question  comes  to  this  at  last,  taking 
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the  ^hole  deed  togetheri  seeing  tbat  it  is  a  ctte  ii 
which  the  value  at  the  time  was  more  than  was  & 
tributed  at  the  time,  and  in  which  the  increase  and  d 
crease  in  value  is  regulated  by  a  special  provisioDy  ai 
recollecting  that  there  is  not  one  single  casei — at  lei 
I  have  not  been  able  to  find  one,  —  where  the  doctpi 
to  be  found  in  the  Thetford  case  has  been  applied^  e 
cept  where  the  value^  or  what  was  represented  to  be  d 
value  at  the  time,  has  been  distributed  at  the  tjme^  ai 
recollecting,  that  Bristol  was  a  material  and  promine 
object  of  the  bounty  of  the  author  of  this  gift,  is  this  n 
a  case  which  falls  within  the  range  of  those  cases 
which  property  given  to  a  corporate  body,  is  given  to 
subject  only  to  the  charges  imposed,  and  not  as  a  me 
trustee,  entitled  to  no  other  benefit  than  what  is  a 
pressly  given  to  it  in  distribution,  and  entitled  to  all  tt 
indemnities  of  trustees,  tiUra  those  expressed  and  poiol 
ed  out  in  the  clause  in  which  they  are  given  ?  Upon  At 
best  judgment  I  can  form,  and  laying  out  of  view  em 
thing  but  the  question,  whether  this  deed  appropradfl 
the  surplus  rents  to  these  charities,  I  am  of  opinion,  dM) 
they  cannot,  under  the  effect  of  this  instrument  merdy 
call  for  a  distribution  of  the  surplus.  My  judgmeD 
may  be  set  right  elsewhere,  or  the  case  may  be  refaeaid 
but  that  is  my  opinion  upon  the  effect  of  this  deed,  aiM 
the  consequence  is,  that  by  putting  some  special  word 
into  the  order,  it  does  appear  to  mc,  this  demorre 
ought  to  be  allowed. 


And  the  said  demurrer  coming  on  the  25th  day  oiApi 
the  13th  &c.  days  of  Novefnber,  to  be  heard  before  h 
Lordship,  on  the  said  petition  of  appeal  presented  ti 
the  mayor,  burgesses,  and  commonalty  of  the  said  dtj  ^ 
'Sristoly  and  of  John  Langlei/y  their  chamberlain,  cosi 

fplainii' 


CAJIJES  IN  CHANCERY. 


S^ 


^ 


plaining  of  the  said  order  of  his  Honour  the  Vice  Chan- 
cellor, bearing  date  the  11  th  day  of  Naoember  1819, 
whereby  the  said  demurrer  was  overruled:  the  indenture 
of  the  1st  day  oi  Jidy  1566|  in  the  information  and  bill, 
ind  in  the  petition  of  appeal  in  part  recited,  was,  by 
consent  of  counsel  on  both  sides,  read  at  length  to  the 
CSoort,  and  it  was  agreed  between  the  counsel  on  both 
fldet,  that  the  demurrer  should  be  argued,  and  deter- 
nined  upon  the  true  construction  of  the  said  indenture, 
without  regard  to  any  allegations  in  the  information  and 
biU  .contained  (if  any  such  there  be,)  whereby  the  ques- 
tioo,  whether  the  demurrer  ought  or  ought  not  to  be 
allowed,  could  or  might  be  varied  or  affected,  and  with 
f^ard  only  to  the  particular  relief  prayed,  and,  there- 
hcty  after  hearing,  &c.  his  Lordship  doth  declare,  that 
noording  to  the  true  construction  of  the  said  indenture, 
Ae  Flainti£fs,  and  the  other  corporations  'and  towns 
Aerein  named,  are  not  entitled  to  the  increased  rents 
nd  profits  of  the  trust  estate  in  the  information  and  bill 
mentioned,  or  any  parts,  shares,  or  proportions  there- 
<i'^  or  to  any  interest  in  the  rents  and  profits  of 
the  said  estates,  over  and  above  the  specific  sums 
tf  money  which,  by  the  said  indenture,  the  mayor, 
hn^gesses,  and  commonalty  of  the  city  of  Bristol  cove- 
^ted  to  pay  to  such  corporations  and  towns  respec- 
^ly  and  in  succession,  and  his  Lordship  doth,  there- 
^^  reverse  the  order  of  the  11th  day  of  Naoember 
^^19,  and  doth  order,  that  the  said  demurrer  be  al- 
lowed. 

Reg.  Lib.  A.  1820.  foL  449. 
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ROLU. 

JDec.  11. 


GUMMING  V.  FORRESTER. 


fnf^iSn  JOHANNA  BABE  otCalcuitalmng,  in  Jamm 

to  the  crown,  about  to  intermarry  with  Thonuis  Lee^  by  in 

an  estate  to  o^  l^&se  and  release  of  the  16th  and  16th  of  thai 

have  escheat,  conveyed  and  assiff ned  to  trustees  certain  real  i 

ed,  and  pro-  •^  ® 

cure  a  grant     sonal  property^  upcm  trusty  for  her  separate  use  Son 

mede^them.  ^°^»  ^^^^  ^^^  death,  upon  trust,  as  to  a  freehoh 
Held,  that  A.  roomed  house^  in  CossUulah  Street  CalcuUa^  mai 
terwards  set'    ^>  ^  convey  the  same  to  her  natural  daughter  R 

up  a  claim  to  wife  of  Bobeti  Cwnming.  and  the  heirs  of  her  boi 
one  part  under   •  ,  - 

a  pnor  title  in   ^^  case  of  the  death  of  Fanny  dimming^  witho 

toSr^'th'^^S  then  immediately  aaer  her  iJohanna  Bar^%)  i 
nefit  of  the  convey  it  to  Thomas  Lecj  in  fee ;  and,  as  to  the  oil 
^jntasto  e  |j^|j  premises,  upon  trust,  for  Thomas  Lee^  it 
The  doctrine  case  of  his  surviving  her,  with  a  power  of  revoci 
d^'ot'^x.     »ew  appointment  oyer  the  last  mentioned  premi 

tend  to  grants 

from  the  ^^ 

crown.  The  marriage  took  effect,  and  Lee  afterward 

March  17^7,  leaving  his  wife  surviving;  and, 
imagined,  that  by  that  event,  it  was  become  uno 
to  preserve  the  trusts  of  the  settlement  of  1788, 
viving  trustee,  by  indenture,  dated  the  10th  of  J? 
17d7>  re-conveyed  all  the  property  comprised  in 
tlement  to  Johanna  Lee^  to  hold,  as  of  her  former 

Fanny  Cttmming  died  in  the  lifetime  of  her 
leaving  one  son,  Robert  Cummingj  and  one  dau| 
/.  jF.  Gumming  the  Plaintiff,  both  infants,  survii 
Johanna  Lee^  by  her  will,  dated  the  16th  of  £ 
1802,  devised  her  property,  amongst  which  she  i 
ed  her  two  upper-roomed  houses  in  Cossiiidah  Stn 
sold,  and,  after  pajrment  of  her  funeral  charge 
gacies,  the  residue  to  be  divided  into  two  equal  sh 


Semblc. 
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^hich  the  gaire  tp  her  grandson,  B.  Cummifigf  y^hok  he       1820. 
Aoald  attain  the  age  of  twenty-one^  or  marry,  and-.tbe     ^    - 
odier  to  her  grand-daughter,  the  Plainti£^  with  a  proviso,  i,. 

thai,  upon  her  marriage^  it  should  be  settled  on  her  and    '^okuebtmr. 
her  children.    This  will  was  attested  by  two  witnesses 
only  {a),  in  consequence  of  which,  upon  the  death  of  the 
testatrix,  in  October^  1802,  without  any  lawful  issue  or 

heir,  it  was  conceived  that  the  real  estate,  comprised  in 

dbe  will,  escheated  to  the  crown. 

The  bill  stated,  that  the  Plaintiff  and  her  brother^ 
Robert  Cummingi  having  both  attained  the  age  of  twenty* 
one^  in  the  year  1808,  presented  a  memorial  to  his  Ma- 
'^Bty,  and  afterwards,  in  January ^  1 8 1 3,  a  petition,  stating 
^lat  Johanna  Lee  was  seised  in  fe&>simple  of  all  the 
pvemiaes  above-mentioned,  and  that  in  consequence  of 
M^  defective  attestation  of  her  will  they  did  not  pass, 
*>id  praying  a  grant  of  them  upon  the  trusts  of  the  will. 
^  oonsequence  of  this  petition,  by  letters  patent,  dated  the 
^6th  of  Jim^,  1813,  reciting  the  wfll  and  death  of  Jchanna 
^^  and  that  his  Majesty  had  been  advised,  that  her 
^^  was  not  by  law  valid  for  the  purpose  of  passing  her 
'l^  estates,  and  that  on  her  death  without  heir,  the  said 
'^^Keditaments  escheated  to  the  crdwn,  all  the  said  heredi- 
^'^OUaits  specified  in  the  said  devise,  and  intended  for  the 
?^tiefit  of  the  said  Robert  Cunming  and  the  Plainti£^ 
^^re  granted  to  A.  Cclvin  and  G.  Cruitenden  of  CcdcuUOf 
r^r  heirs  and  assigns,  upon  trust  to  sell,  and  after 
Payment  of  such  part  of  the  funeral  charges  oi  Johanna 
^^e  as  m^ht  remain  unsatisfied,  to  pay  over  a  moiety  of 
^^  residue  of  the  proceeds  to  Robert  Cwnming^  for  his 
^^Wu  use  and  benefit,  and  to  remit  the  other  moiety  to 
Messrs.  Reid  and  Palmer  of  Lonflon^  merchants,  who 
to  invest  it  in  the  funds,  or  upon  real  security,  and 


(a)  See  Gardiner  v.  Fdi,  ante,  vol.  i.  p*  5^« 
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to  stAnd  poK&e^sM  of  !t,  upon  trust,  for  till  iepArnte  tiie       I ' 
of  the  Plaintiff  for  het*  life,  and  after  her  death,  upon        ■  ^ 
V.  trust,  for  her  children  who  should  attain  twenty-one,  or 

,*''**™^^*    mbrrj,  and  for  want  of  such   diiidren  as  she  should 
appoint,  and  in  de&ult  of  appointment,  for  her  nekt  of 
kin. 

*  Previously  to  tlie  date  of  the  letters  patent,  the  e^te  - 

cutors  o(  Johanna  Lecy  conceiving  that,  under  the  setd 

ment,  Robert  Cumming  was  entitled  to  the  house  No. 

Cdssittdak  Street,  had  delivered  it  up  to  his  agenti  L 

Indioy  who  sold  it  in  Jidy  1612,  and  remitted  the 

ceeds,  together  with  the  rents  received  since  the  death 

the  testatrix,  to  Eoberi  Cumming.    The  reminder 

the  property  was  afterwards  sold,  in  Man^  1815, 

pursuance  of  the  letters  patent,  by  A.  Cbfinn. 

dimming  had  in  the  mean  time  become  bankrupt 

Grfro'fi  gave  credit  to  his  assignees  for  a  sum  of  IS 

Irapees,  whidi,  together  with  what  he  had  himsdf 

Viously  received  from  the  house  No.  6.,  amounted  to  «^x^^ 

half  of  the  proceeds  of  the  whole  of  the  properly ;  t^m^  ^ 

odier  half,  amounting  to  7048/.,  he  remitted  to  Mesirx**^ 

Btvce^  Bazetty  and  Co.  of  London,  with  directions     ^B^^ 

pay  it  to  the  Plaintiff,  if  under  the  letters  patent,  sl^^^ 

was  entitled  to  it.    The  assignees  of  Cumming  making      * 

ckim  to  one  half  of  this  sum,  Bruce,  Bazett,  and 

declined  paying  it  over  to  the  Plaintiff  or  her 

and  the  bill  was  in  consequence  filed,  praying  that  tt»* 

Plaintiff  might  be  declared  entitled,  and  that  it  mig*** 

be  invested  upon  the  trusts  declared  in  the  letters  p 

tent,  for  the  benefit  of  herself  and  her  children. 

bill  insisted,  that  the  assignees  were  precluded,  by  the 

presentations  made  by  Cumming  in  the  memorial  a^s^ 

petition,  from  availing  themselves  of  his  right  to  t^^ 

house  No.  6.,  under  the  settlement  of  1 788 ;  or  that,   ^ 
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ImKI^  Aey  were  bonnA  U$  9le&.  between  that  Hfj^t  atid 
dM  benefits  gi?en  him  by  th^  letters  pikUihU 

The  assignees,  by  their  answer,  denkd  the  oancntmm 
^  Boberi  Gumming  in  the  memorial  and  paiition^  which 
hmj  stated  to  ha?e  been  presented  by  his  sister,  the 
Plaintiff,  alone,  in  their  joint  names,  while  ha  was  ab<> 
mkX  in  the  Ide  of  Man  g  they  also  said,  that  on  his  comu 
0g  of  age  he  had  daimed  the  house.  No.  6.^  and  had 
0ade  a  conyeyance  of  it,  by  leass^  and  reteate,  to  soBtd 
9MS0BS  id  Indi^  by  whom  it  was  sold.    It  appeaxvd^ 
Bowever,  in  evid^ice,  that  he  was  aware  of  the  fietition 
wafaig  presented,  and  that  in  January  1818,  he  had  aiH 
iiorised  an  agent  in  London  to  concur,  on  his  ^art^  with 
h*  Plaintiff,  in  such  measures  as  might  be  thought  pr»^ 
^n  to  be  taken  in  recoTcring  the  property  menticmed  in 
^  petition*    He  afterwards  allowed,  in  account^  a  sum 
^  'BUi  for  a  moiety  of  the  elipenses  attending  the  fMti^ 
tc^    In^My  1812,  he  had  giren  to  his  sister  a g^eral 
'Q^irer  of  attorney  to  act  for  him.     The  iM>nfe3ratf«e 
^iaich  he  was  said  to  have  previously  idade  was  not  In 
H^ence.    The  sum  received  1^  Bfwe^  SfazM,  tM  G^i 
been  paid  into  Court. 


!««». 


V. 


,  ^r.  HomCf  Mr.  Heald^  and  Mir.  j9f«  Wetf,  for  the 
^ntiff. 

Upon  the  death  of  Lee  the  trusts  of  the  settlemettty 
"fsBcpl  as  to  the  houses  No.  6.,  ceased.  It  was  erioM^ 
^^dy  supposed,  that  the  trusts  of  the  settlement  had  al- 
^^^thcr  determined;  and  in  cpnsequenoe^  Mrs*  JLee 
*tevuig  taken  a  re-eonvqrance,  considered  herscif  abs<s-^ 
Itaie  mistress  of  the  whole.  She  took  it^  however^  sub- 
l^ct,  as  to  this  house,  to  the  eojaitable  estate  tail  in  re- 
toainde;:  vested  ii^  Roberf  Cumfning ;  she  wa#  a  tri^stip 
Kht  him.    On  her  dying  without  heirs,  and  withoilt  • 

Z  3  .       ^MU 
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Cutfunra 

V, 

Fqebssxse* 


will  properly  attested,  the  estate  escheated  to  the  croim; 
bat,  with  respect  to  this  houses  the  crown  was  trnstec 
for  Roberi  Cumming.  {a)  The  grant,  however,  was  pro- 
cured by  a  representation,  that  the  absolute  title  was  ii 
the  crown ;  this  representation  was  made  by  Cumming , 
and,  after  having  partaken  of  the  benefit  resulting  firon 
it,  he  cannot  be  permitted  to  n^ative  it  and  raise  ai 
adverse  claim.  He  is  estopped  from  denying  the  crown*: 
title  at  the  time  of  the  grant  Vin.  M.  tit.  Estappd 
Hayne  v.  MaUhy.  [b)  But  if  his  conduct  in  that  transao 
tion  should  not  be  deemed  conclusive,  the  Defendant 
must  elect  whether  they  will  take  under  the  grant,  oi 
will  daim  against  it  this  house  which  it  purports  ft 
convey.  The  will,  if  it  had  been  properly  attested,  wooU 
have  raised  a  case  of  election,  and  the  efiect  of  tfai 
grant  which  follows  the  will  is  to  put  the  parties  in  tin 
same  situation,  that  they  would  have  been  under  that  in- 
strument The  crown,  if  it  had  been  informed  of  th» 
state  of  the  title  to  this  houses  would  have  either  madj 
Cumming  bring  it  into  hotchpot,  or  would  have  so  bm 
ranged  the  grant,  as  to  carry  into  effect  the  intention  a 
the  testatrix,  by  making  an  equal  distribution. 


The  Master  of  the  Rolls. 

In  general,  the  consequence  of  any  false  fact 
stated  to  the  crown  is  to  nullify  any  grant  grounds 
upon  it  If  the  crown  has  been  deceived,  and  has  piM 
ceeded  on  a  mistake,  that  is  a  reason  for  revoking  tB 
letters  patent  Then,  ought .  not  the  crown  to  be 
party  ?  For  can  the  parties,  by  their  own  acts,  remonlT 
the  grant?  If  the  Defendants  were  put  to  their  electio" 
and  were  to  elect  to  take  under  the   settlement  acr 


{a)  The  question,  whether  an  estate  escheating  to  the  crown, 
want  of  heirB  of  the  trustee,  is  discharged  of  the  trusty  was 
raised. 

agai 
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against  the  letters  patent,  then  could  the  Plaintiff,  the       1820. 
other  grantee^  insist  that  she  must  take  the  part  granted     \,~-  ^' 
to  him,  which  he  relinquishes  ?  would  the  effect  be^  to  v,       . 

cast  that  part  upon  her,  or  would  it  revert  back  to  the  ^o**wtbb. 
crown  ?  In  cases  of  election  in  general,  this  strong  act 
is  done  by  the  Court :  if  the  party  insists  on  retaining 
what  he  has  a  right  to,  against  the  instrument,  the  Court 
lays  hold  of  the  property  intended  for  the  person  thin 
renouncing  it,  to  make  up  to  the  disappointed  dohee  or 
devisee  a  compensation  for  what  he  has  been  deprived 
o£  But  can  that  be  done  with  the  crown?  For  if  the 
party  renounces  what  is  given  him,  it  makes  the  grant 
inoperative  as  to  that  part,  and  it  reverts  to  the  crown. 
Perhaps  the  crown  might,  if  apprized  of  the  circum- 
stances, grant  it  to  the  other  party ;  but  can  the  Court 
do  that?  It  is  dear  the  crown  is  not  bound  by  a  grant 
made  under  a  mistake ;  any  person  might  give  notice  <tf 
1^  and  have  a  scire  facias  to  revoke  these  letters  patent, 
^tt  account  of  the  vice  appearing  on  the  fiice  of  them. 

For  the  Plaintiff. 

It  will  not  be  the  interest  of  either  party  to  dispute  the 
S^^Ht;  and  as  it  has  been  acted  upon,  the  estates  having 
'^een  actually  sold,  it  would  be  difficult,  if  not  impossibly 
^  revoke  it  now.  In  general,  whatever  the  nature  of 
^^  instrument  may  be^  a  party  cannot  take  under  and 
Against  it.    Moore  v.  Butler,  (a) 

Mr.  BoupeU  and  Mr.  Spurrier  for  the  Defendants, 
^e  assignees. 

We  do  not  desire  to  question  the  validity  of  the  grant, 
^ough  it  might  be  doubtful  whether  the  escheat  was  to 
the  crpwni  ox  Xq  the  Eaa  India  Company  \  md  it  is  not 

(a  %Sf^.^Lrf.90i. 

Z  3  iHim 


8*9  04SB«  IH  CI|AN(3BttY, 

i|aO(       f^r  \}^^  the  gvc^ef tj  in  Question  oygbt  to  hftyf;  | 
g^^s^     !^8f^t(^  a^  ffeebold.  There  is  nothing  in  evidef)^  to  i 
'  %"       nect  Cmming  yiiti\  the  misr^^uresentations  contaiof 
?A^ifC|^     ^P  fpemorialy  ^  as  to  Au^ke  him  )x>und  by  theiOf 

ppwer  of  atton^ey  was  in  the  cqmmon  fprnii  nqt  ipi 
ring  at  fill  to  th^  transactiqii ;  and  it  was  not  gi^ 
fi)^r  yegrs  after  ^e  piefientatipfi  of  the  memorial* 
authority  to  the  agent  was  not  giY^  till  IB13»  ap^ 
in  gepfira}  t^riiif  J  tQ  do  what  might  be  necessfiry  to  f 
V^  t^  pi^f>gertyj  not  authqrisix^g  him  fp  give  j^ 
rlgl^t  to  thif^  bousei  which  Cm^i^^g  h&d  at  ^ 

Then  it  is  argpe^,  that  this  is  a  case  of  ^I^ 
firsli  b^u^  ^p  will  of  Afrs.  Lfse  wquld,  it  |^  \ 
bS¥$  PWP^^  CumnUng  to  elect)  if  if  had  beef)  | 
St^tei^  fer  qthwwife  it  ppijl^  not.  Hearle  ^  ^ 
t(fn^.  (a)  Put  for  tliftt  purpoap  k  n^ust  appear  91) 
facp  Q^  tl^e  D^lll  tllfit  thp  ip^ention  yas  to  pa^  t|ija 
ticular  house ;  but  here  she  devises  two  houses  in 
situlak  Street,  not  mentioning  the  hq\^  Vo,  ^  | 
can  the  Court  know  that  it  was  meant  to  be  includ 
Brides,  she  had  a  devisable  idt^restih  the  house  Nd 
being  seiicd  of  the  legal  estate,  and  entitled  to  the  M 
sion  after  the  estate  ikil  in  Qikming.  Hence,  eV«i 
had  be^n  mentioned,  there  Ivould  have  been  som^ 
to  satisfy  the  Words  df  the  devise,  without  raising'  k 
of  election,  which  is  always  difficult  whch  the  d^vism 
anj  interest  in  the  estate.  Lord  Rancliffi  v.  Parkins 
Ff§%  V.  JVelby.  (c) 

17iU9  it  would  have  stood  upon  the  will :  there  p 
have  be^n  no  electiop,  ^pd  still  less  can  there  be  ^ 

(a)  3  Aih.  715.  1  Fa.  sen,  306.  (c)  2  Vet.  ^  B.  I  ST. 

{b)  6  Dow.  PM.  Cat.  149. 
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tlie  letters  patent  The  dpctrine  of  election^  ^rifi^iqall^^ 
appljin^  to  wills  onlj,  has  been  ci^tended  to  deeds^  apd  it 
is  iiow  sought,  for  the.  first  time,  to  extend  it  still  further^ 
to  the  grants  of  the  crown.  But  the  analogy  will  n^ 
hold  :  di^^l^rept  rules  of  construction  prevail  with  respect 
to  the  grants  of  individi^als  and  those  of  the  crown,  ^he 
former  being  taken  most  strongly  against  the  grantor,  the 
latter  not.  Election  proceeds  i^pon  a  supposed  inten- 
tion of  the  grantor  or  devisor,  which  creates  an  implied 
cofidition.  But  the  crown  could  not  intend  to  part  with 
thsit  whic]i  did  not  belong  to  it :  the  Court  cannot  im- 
pute the  sfime  intentions  to  it  as  it  would  to  an  indivi- 
^  ......  .        »         '.■■,- 

du&l.  The  house  No.  6.  jg  not  mentioned  specifically; 
t^e  grant  purports  to  convey  only  what  had  escheated^ 
Md  therefore  passes  only  sucji  interest  as  the  crown  ppi-> 
s^ased.  In  Bead  v.  Crop  (a),  the  testatof  devised  to  his 
wife^  with  remainders  over,  his  copyholds  in  several 
places,  <^  which  he  hfid  surrendered/'^  In  some  of  the 
places  he  had  no  copyhold  except  ii^  right  of 'his  wi|^, 
but  it  was  held  that  3he  was  x\ot  bound  to  elect.  In 
Cull  V.  Sh(mcJl  (i),  the  will  was  held  not  to  raise  a  case 
Pf  election,  because  it  did  not  appear  the  testatrix  meant 
^p  cispose  of  the  property,  if  she  had  no  power  to  give 
*^    That  doctrine  has  been  over-ruled  in  Whistler  ▼.  Weln 

I  :         •  •  ■ 

^  ^'  (c),  on  account  of  the  dimculty  of  as^er^ining  what 
^^e  party  would  have  done,  if  acquainted  with  the  extent 
9^  his  power.  But  here  there  is  no  such  difficulty,  for 
^e  letters  patent  make  it  distinctly  appear,  that  the  crown 
^pold  not  huve  granted  this  house,  if  it  had  not  supposed 
't^lf  entitled  to  it. 


fr.  ' 

FORBSSTSS* 

.  •■  'f    ■^;-. .'■ 


'The  Master  of  the  Rolls. 

The  difficulty  I  have  felt  I^as  been  upon  a  subjec^  not 
^up})  pressed  by  ^  ith^f  P^^^Jf!  ^elfttive  to  (he  rights  of  the 

(a)  1  Jfro.  C.  (?.  492.        {b)  Amb.  727.        (c)  2.  r#».  Jwtm  967. 

Z  4  Ctowti^ 
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1820.       erowUf  and  tbe  effect  of  a  crown  grant  being  made 

a  mistake.    But  I  shall  be  glad  to  be  relieved  finm 

and  it  is  not  the  interest  (^  the  parties  to  tarn  the 

tiff  round  upon  this  pointy  which  would  only  m 

neccflsaiy  to  apply  for  a  new  grant.    I  would  ratiM 

sider  the  case  upon  the  merits,  freed  from  this  dil 

and  from  the  jealousy  with  which  the  law  regard 

^^gmt^^    tiooa  ioYolving  the  rights  of  the  crown.    The  po 

made  under  a  Calling  back  its  grants  when  made  under  mistake^ 

™^^^^|™7    like  any  right  possessed  by  individuals ;  for  when 

notwithtiand-  been  deceivedf  the  grant  may  be  recalled  notwithst 

vi&ve^Ua*    ^y  d^^<^^  ^^®  depending  upon  it ;  and  thoi 
jq^codipg  on    have  deceived  it  must  bear  the  consequences.    B 


is  foreign  to  the  merits :  the  parties  do  not  wish  I 
the  objection,  and  I  do  not  feel  bound  to  raise  It; 
is  not  a  case  where  the.  crown  has  any  substantia 
rest;  if  it  had,  the  Court  would  protect  it,  and  wo 
quire  that  the  Attorney-General  should  be  made  a 
But  in  tbe  view  taken  of  it  by  the  parties,  it  may  1 
sidered  as  a  question  of  private  right. 

Now,  in  that  view  how  do  the  circumstances  i 
Before  Johanna  het  made  her  will,  it  was  im 
that,  in  the  events  that  had  happened,  the  trusts 
settlement  had  ceased;  and  it  is  admitted  that 
that  impression  the  surviving  trustee  had  reconvc 
her  all  tbe  property  included  in  the  settlement,  ti 
it  as  hers  absolutely.  I  think  we  must  understai 
reconveyance  to  have  proceeded  on  that  ideA 
made  her  will  five  years  afterwards,  devising  her 
in  this  street;  and  I  think  it  is  clear,  that  at  that  ti 
supposed  her  right  to  extend  to  the  whole  proper 
made  her  will  in  that  persuasion.  A  point  was  ] 
ously  suggested,  that  it  might  be  understood  not  to  p 
wbole^  as  it  might  be  her  intention  to  give  only  so  n 
yb^  MfH  aright  tOt    Bu(  tbfit  could  not  be^  for  it 
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di0Kit  that  she  must  have  considered  the  whole  to  be  hers,        1820. 
re-conveyance  being  made  on  that  supposition.     If     CoimiNa 
had  any  idea  of  an  invalid  title  to  one  house,  it  is    _     v* 

Fo&USTSIU 

possible  to  suppose  that  she  would  have  given  them  to 


grandchildren  in  this  manner,  shewing  her  inten- 

ticyn  that  they  should  share  equally,  when  the  result 

iroukl  be^  that  Robert  Cumming  would  take  the  whole  of 

Auit  one  house,  and  would  then  take  a  moiety  of  the 

rest    What  equality  would  that  be?    She  must  have 

intended  the  will  to  operate  upon  the  whole  property  as 

hen :  the  words  are  so :  she  gave  two  houses  in  Cbssi- 

iadah  Street ;  and  it  is  not  suggested  in  the  answer,  that 

■he  had  more  than  two,  or  that  this  house.  No.  6.,  was 

not  <me  of  them.    If  this  will  had  been  properly  attested, 

thare  can  be  no  doubt  that  the  consequence  would  have 

been,  that  JBobert  Cumming  must  have  elected ;  he  must 

^tber  have  renounced  his  right  under  that  setdemen^ 

OT  have  given  up  the  benefits  conferred  on  him  by  the 

^SL    But  this  instrument  was  invalid,  and  could  no^ 

^herefore^  have  the  effect  of  putting  him  to  his  elecdon; 

^^  we  are  now  treating  it  as  real  estate,  which  it  ap« 

to  have  been  considered  all  along. 


In  1808  die  memorial  was  presented,  representing 
^l^at  there  was  an  escheat;  and  as  the  case  now  stands 
most  take  it  as  a  &ct,  without  entering  into  the 
of  the  law  of  India,  that  it  did  devolve  upon  the 
cvown*  The  memorial  and  petidon  are  in  the  joint 
l^iKiDes  of  Robert  Cumming  and  his  sister,  and  purports 
^  be  presented  by  both  of  them;  they  were  both 
*d«ilt  and  competent  to  dispose  of  whatever  interest 
tb«j  had.  I  think  they  have  admitted  the  fact  of 
1^  concurring  in  the  memorial  and  petition ;  and  it  ap- 
in  evidence^  that  he  paid  Ids  share  of  the  expense? 
he  had  given  to  his  sister  a  power  of  attorney  to  act 
^l|im«    I  must  take  it^  on  the  &cts  stated^  that  he  was 

privjr 


^14 

CuMMIlfft 
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privy  to  and  approved  of  the  steps  taken  in  bis  name  tD 
procure  a  granL  The  petition  represented,  that  tile 
whole  was  vested  in  the  grandmother,  liot  mentioniiig 
that  there  was  any  other  title:  there  is  no  soggestida  df 
any  right  interfering  with  that  of  the  crown.  Wby 
should  he  suppress  it  ?  Is  it  possible  that,  after  oonoed* 
ing  his  title  from  the  grantor,  he  can  be  allowed,  in  i 
court  of  equity,  thus  to  set  it  up  again?  His  cooOO* 
rence  in  the  application  must  be  considered  as  profii^ 
that  he  meant  to  relinquish  any  interest  he  might  hrve 
under  the  settlement  His  keeping  it  out  of  the  vieir  of 
the  crown  would  have  been  a  most  unfair  proceediii^  if 
he  had  meant  afterwards  to  take  advantage  of  it 

Under  a  persuasion  of  the  correctness  of  the  ilMs 
inorial,  the  drown  gratit  is  made  in  ISlS,  compririw 
the  whole  property,  and  adopting  all  the  limitatiolu  of 
the  will,  and  I  do  not  tee  any  act  of  Bobert  £y- 
min^%  to  interfere  with  it     What  was  done  in  JuSf 
was  not  by  him,  but  by  his  agents  and  attortiies,  w&M 
his  knowled^     They  sold  the  house,  but  it  does  flot 
appear  thslt  he  was  aware  of  it,  as  it  was  about  that  dttfe 
be  gave  the  power  of  attorney.    It  does  not,  therefbrt^ 
appear  that  he  meant  or  ever  thought  of  making  any 
adverse  daim.     He  afterwards  becomes  bankrupt,  tod 
his  assignees  now  make  this  defence,  being  bound,  lb>^ 
the  sake  of  the  creditors,  to  do  the  best  they  can.    Th^ 
house  No.  6.  was  sold,  and  the  proceeds  paid  to  Bxkef^ 
Cumming :  the  rest  of  the  property  has  also  beeii  96\S^ 
part  of  the  proceeds  paid  to  the  assignees,  and  the  Xf!i0 
paid  into  Couit.    The  Plaintiff  calls  on  the  assignees  U0 
elect,  whether  they  will  take  by  the  grant  under  thc^ 
common  grantor,  or  will  give  up  that  title,  and  didtn- 
under  the  settlement.     It  is  certainly  contrary  to  everJT 
principle  of  equity  for  a  person  to  induce  a  gift  t6ba^ 


c  \f  Ilit^Rself,  apd  anothier  ip  tnol^ties,  ^n^  the^^  tp 

iip  %n  adyei*9^  claim  to  ^  par^     On  thi^  plainest 

iclpla^  qf  iporality  and  jj^stice  that  cannot  \ie  per^      "^"»!' 

^    Therp  is  here  a  feature  in  fidditjon  to  the  qfr    *9WIIT?^ 

|iv  c^ses    of   election,   the  party  hiR?)^|f  b^vifig 

vger^ied  in  inducing  the  crown  tp  majc^  |hi9  gr^nt. 

|t  circumstance  does  not  Pfcu|r  ^n  general  wi(bi  wiU^ 

!  deeds ;  tl^pugh  thev  are  made  withoiit  the  l^npwledg^ 

the  party,  l\e  is  pqt  to  his  eleption;  fqr  i{  |s  now 

bhshefii  that  the  doctrine  of  election   extends  to 

gs.     Bu(  here  the  grant  was  made  with  his  apprp))^- 

|:   he  informed  the  crovifn  ^hat  the  prqperty  had 

ieated.   It  is  impossible  tp  say  that  this  P^r^Yi  having, 

Iu8  representations,  influced  the  ^ifown  to  makQ  this 

at  to  him,  can  set  up  a  title  against  it.     It  woqld  be 

itrary  to  all  analogy  to  the  doctrine  of  election.    The 

ignees  certainly  cannot  establisn  the  right  that  they 

Itend  for. 

fl 

[  felt  a  dif&cuity  as  to  applying  the  doctrinq  of  eled- 
[|  \(k  th^  crown ;  for  the  crown  being  always  In  exis- 
ce  may  always  be  applied  to,  to  set  right  the  grant ; 
I  if  the  party  elects  to  renounce  what  the  grant  has 
ea  him  the  consequence  is,  that  as  to  that  part  the 
nt  does  not  take  effect ;  and  then,  does  not  that  part 
ert  to  the  crown  ?  Can  the  Court  take  hold  of  it  to 
ke  satisfaction  to  the  other  ?  That  is  my  difficulty ; 
it  would  hot  benefit  the  assignees ;  for  it  is  impossible 
t  they  could  be  allowed  to  participate  in  the  fund  in 
tut,*  without  bringing  into  the  account  what  they  and 
bankrupt  have  received. 

[  think  it  beyond  a  doubt  that  the  intention  of  the 
:atrix  was  not  to  devise  it  as  a  trustee^  but  to  give 
scifically  this  house,  No.  6.,  and  that  the  design  of  the 

crown 
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1820.       crown  was  to  make  a  grant  co-extensive  ^irith  tlu 
CEoufiiia      comprising  this  house.   It  is  not  like  the  case  ofR 
9.  Crop  that  was  cited ;  for  there  the  Court  could  re 

the  will  to  the  part  that  was  surrendered,  condc 
firom  the  language  the  testator  had  used,  that  he  di 
intend  to  devise  that  which  he  had  not  surrenderee 
that  fiuls  of  application  here^  where  in  the  will  an 
letters  patent  there  is  express  mention  of  the  two  li 
It  will  probably  not  be  the  interest  of  either  pa: 
press  any  points  of  form :  there  might  have  been 
difficulty,  with  respect  to  the  crown,  on  the  que 
whether  the  Court  could  dispose  of  the  proper^  wi 
a  new  grant  being  made ;  but  that  is  a  point  not  i 
by  the  parties,  and  I  do  not  feel  it  necessary  to  ti 
myselC 


The  assignees  electing  to  take  a  moiety  of  the  i 
produce^  the  decree  declared  that  they  were  oititlet 
cordingly. 

Reg.  lib.  A.  1820,61 
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1820. 
:NHILL  V.  THORNHILL-  December^. 

motion  to  open  biddings,  by  a  person  There  is  no 
esent  at  the  sale,  supported  by  an  aflSi-  §Jai^pJ|rtf 

auctioneer   (the    Master's   clerk)   had   present  at  the 
1,1  •  1  .  .  sale  shall  not 

person  would  have  a  right  to  open  open  biddings; 

lent  of  all  expences,  and  that  in  conse-  ^^^  ^    , 

^  must  depend 

leant  had  not  bid  for  the  estate:   an  onitsowncir- 

ipon  410/.  was  offered.  cumstances. 

'^  A  party  who 

nefflects  to 
/•I  f  .  Ill       bid  in  con- 

f  the  purchaser,  it  was  stated  that  the  sequence  of 
declared,  that  the  party  opening  the  ^wlalri^^^^ 
>  it  within  eight  days  after  the  report  of  a  person  may 
i  that  in  this  case  the  report  had  been  2Jf°  if^ 

med  at  the  last  seal.  '  comes  within 

eight  days  af^ 
ter  the  report, 

in  support  of  the  motion.  cannot  allege 

surprise  as  a 

alluded  to  in  Tail  v.  Lord  Northwick(a\  ground  for 

opening  the 
f  the   Vice   Chancellor  in  M^Ctdloch  biddmgs,  if  he 

hat  a  person  present  at  the  sale  shall  ^?^°^4St"* 
to  open  biddings,  because  it  prevents  time, 
not  be  sustained :  the  argument  would 
)  rule  altogether,  as  it  would  apply  with 
party  not  present:  that  circumstance 
i  to  in  Rigby  v.  M^Namara.  (c)  Al- 
t  has  been  confirmed,  the  party  in  this 
^ound  of  surprise^  is  entitled  to  open 
Tait  v.  Lord  Nofihwick,    Watson  v. 


le  junior,  opposed  thef  motion. 

Somner  v.  Charlton  {e\  that  a  person 

(5)  9  Madd.  314.    (p)  S  Vet.  1 1 7. 
'.  171.  d  Yet.jm.  51.     (r)  Cited  5  Yes.  6SS. 

present 
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18tBi       present  at  the  sale  shall  not  open  the  biddings^  w 
'-""■"        approved  of  by  your  Lordship  in  Preston  v.  Barker.  ( 

9,  It  had  been  laid  down    by  the  Vice  Chancellor^ 

TflOBNHiLL.     ji^cQulloch  V.  CoOoch,  as  a  settled  principle^  and  In 
been  followed  by  him  in  subsequent  cases.    In  Biffy 
M^Namaraf  the  advance  offered  was  very  considerak' 
'  In  the  present  case  there  was  no  surprize  on  the  p^rfc 

the  auctioneer  stated,  that  a  person  opening  tbd  bj 
dings  must  apply  within  a  given  time :  this  has  pot  bti 
done. 

The  Lord  Chancellob. 

I  believe  that  the  rule  of  opening  the  biddings,  wUd 
was  intended  to  protect^  has  frequently  been  very  fti 
nicious  to  the  interests  of  the  suitors  in  this  Court,  lil 
that  their  estates  have  sometimes  sold  for  next  tohotUtt 
in  consequence  of  it.  But  it  is  the  practice  of  tb 
Court,  and  it  has  been  acted  on  iti  the  case  of  pertti 
who  were  present  at  the  sale :  that  circumstance  tti 
perhaps  be  an  objection,  yet  many  cases  might  be  pi 
in  which  it  would  be  impossible  to  act  upon  it  m 
general  rule.  Each  case  must  be  governed  by  its  ip 
cial  circumstances :  no  general  rule  can  be  laid  daa 
one  way  or  the  other ;  but  it  is  quite  impossible  to  i 
that  there  is  no  case  in  which  a  person  present  at  t) 
sale  shall  open  the  biddings.  The  practice  of  the  Coi 
cannot  be  altered  by  one  Judge ;  it  may  perhaps,  wi 
reference  to  future  cases,  be  necessary  to  consider  t 
subject  with  the  assistance  of  the  Master  of  the  Bo 
and  the  Vice  Chancellor. 

I  think  it  has  been  held  that,  after  the  report  was  I 
solutcly  confirmed,  the  Court  would  not  open  the  h 

(a)  16  Vft.  Uo. 
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dings,  linless  there  had  been  fraud  on  the  part  of  the        1  MO. 

person  \^ho  gets  it  fconfirmed.  (a)     But  in  the  present     I,^  '^*'' 

case^  the  auctioneer  only  declared  what  was  the  rule  of  v. 

the  Court:   he  stated,    that  any  person  would  be  at    Thobnhill. 

Uberty  to  open  the  biddings,  if  he  came  within  eight 
days  after  tl^e  report  of  the  purchase ;  and  the  circum- 
itaiice  of  his  mentioning  eight  days  is  of  great  impor- 
tance, as  that  is  the  rule  of  the  Court  after  the  report  is 
confirmed  nisi,  A  party  who  hears  this,  and  does  not 
come  within  that  time,  cannot  say  that  he  has  been 
surprized.  On  this  ground,  if  what  passed  has  been 
accurately  stated,  the  motion  must  be  refused. 


affidavit  was  made  confirming  this  statement,  and 
th&  motion  was  refused  with  costs.  ^ 

(a)  Vide  Morice  v.  Bishop  of  Durham,  1 K  Vet,  57. 


GOODHART  v.  LOWE.  2)«?.  15,  le. 

^T^HE  Plaintiff  c(»itracted  to   sell  to  the  Defendant  In junctioii  to 

Lffme,  twenty-five  hogsheads  of  sugar  for  export-  ^i^'l^f*® 
*^ion,  and  to  deliver  them  at  the  warehouses  of  the  vessd,  con- 
^'Onion  Dock  Company,  to  be  shipped  on  board  a  vessel  g^d^  a^er- 
f*o?idcd  by  the  Defendant.     It  was  agreed  that  the  f^^^^.  ^*^ 
^l%intiff  should  pay  all  expences  that  might  be  incurred  solvent,  but 
■•fere  they  were  shipped,  and  that  the  purchase-money  SJ^^pT^*^ 
^Oold  be  paid  by  the  Defendant  upon  the  shipment^  retained  a 
^6  before  the  vessel  sailed.     The  sugars  were  accord-  "^^  ^  ^^ 

nitf,  refused. 
^Acourt  of  equity  has  not  jurisdiction  in  any  case  to  stop  goods  m  iramiiu. 

ingly 
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1890>       ingly  delivered  at  the  Company's  warehoiife%  and  re- 
ceipts were  given  to  the  Plaintiff  by  the 
keeper:   at  the  request  of  the  Defendant^  they 
afterwards,  by  an  order  from  the  Plaintifi^  shipped 

m 

board  a  vessel  of  which  the  Defendant  Longridge  wi 
master,  and  the  oflScer  of  the  Company  took  a  reoei-m 
from  the  mate  for  them  as  coming  from  the  Plaint&zS 
The  Defendant  Ixme  became  insolvent,  without  havinr 
paid  for  the  goods ;  and  the  vessel  being  upon  the  point 
of  sailing,  the  bill  was  filed,  praying  that  they  might  be 
delivered  to  the  Plaintiff,  and  that  Lowe  and  Longrtgj^ 
might  be  restrained  from  dispatching  the  goods  beyond 
the  seas;  it  also  prayed  an  injunction  to  restrain  the 
Dock  Company  from  permitting  them  to  be  r^nov^Ml 
from  the  docks,  and  a  writ  of  ne  exeat  regno 
Longridge. 

The  bill  being  supported  by  an  affidavit,  a  m 
was  now  made  for  the  injunction :  the  motion  had 
previously  made  before  the  Vice  Chancellor,  who 
fused  it. 

Mr.  Wetherell  and  Mr.  Stephen^  in  support  of  the  mo* 
tion,  insisted  that  the  delivery  of  the  goods  was  not 
complete,  the  orders  being  given  and  the  receipts  taken 
in  the  name  of  the  Plaintiff.  It  is  a  general  rul^  that 
the  delivery  is  incomplete  until  the  bill  of  lading  has 
been  signed  and  given  by  the  Master.  In  Craven  v. 
Bjfder  (a)  it  was  held,  that  a  person  who  had  sent  goods 
by  his  lighterman  to  be  shipped  on  board  a  vessel  re- 
tained a  right  to  them,  until  the  lighter  man's  note  had 
been  exchanged  for  the  bill  of  lading.  It  was  also 
stated  to  be  the  custom  of  the  Company  to  consider  the 

;(a)  6  Taunt.  435.    2  Marth,  1 27. 

delivery 
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delivery  as  not  complete^  until  the  vessel  had  got  out  of     ^  18S0. 
the  docks. 

The  Lord  Chancellor* 

There  are  customs  regulating  lightermen  in  the 
Thames,  which  do  not  apply  to  ships  going  abroad*  I 
mm  asked  to  stop  a  vessel  which  is  to  sail  to-morrow^ 
whok  the  propriety  of  doing  it  involves  the  discussion  of 
iniich  special  law  as  to  delivery ;  besidesi  it  is  not  usual» 
in  equity,  to  stop  goods  in  transitu.  I  do  not  think  I 
cu  grant  the  motion,  but  I  will  let  you  know  to-mor- 
low; 


7^  Lord  Chancellor.  ^Z^*  1^« 

Tliere  is  a  great  distinction  between  a  delivery  to  a 
l%faterman,  and  on  board  a  ship,  (a)    If  the  Plaintiff  has 
m  ri|^t  to  the  goods,  he  may  lay  bis  hands  upon,  and  re- 
cover them,  if  he  can ;  indeed,  Mr.  Justice  BuUer  used  to 
*^y»  by  any  means,  short  of  felony.     But  if  a  ship  oon« 
t^ns  a  cargo  belonging  to  twenty-four  persons,  and  A.  B0 
>^ift  a  right  to  part  of  it,  am  I,  because  he  may  bring  an 
^cUoD  of  trover,  for  the  conversion  of  bis  property,  to 
vtop  the  ship  from  sailing  with  the  goods  of  the  other 
twenty-three.     Consider  the  danger  of  interfering ;  i^ 
iMead  of  this  valuable  cargo,  there  were  only  a  single 
hogshead,  the  effect  would  be  the  same.    There  is  no 
JiKtBnce,  that  I  recollect,  of  stopping  in  transitti^  by  a 
bffl  in  equity ;  there  have  been  many  cases  where  ques- 
tions  have  arisen  respecting  the  property  of  the  ship  it- 
gtiS,  in  which  the  Court  has  interfered ;  but  I  do  not 
femember  one  of  stoppage  in  transitu* 

{m)  In  Craven  v.  Ryder^  it  appears  that  the  goods  were  delivered 
00  bosrd  the  ship. 

Vol.il  a  a  Mr. 
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IBM.  '         Mr.  WetkerM  then  suggested,  that  the  ceptain  9ilg|ht  '■' 
be  ordered  not  to  part  with  the  goods;  or  some  ordtf . 
might  be  made  which  would  protect  the  Plaintiff's  pro« 
perty  in  them. 

The  JjOJ^P  C^ANCfLXOR. 

I  do  Bot  think  I  can  do  that.     Why  did  yoQ 
with  yoar  property  without  Qblaining  pajpineqty 
what  has  passed  «haU  be  without  prejudice  to  any 
application.    I  incline  to  think,  that  the  ddivery  in  tht  iu 
case  was  not  complete ;  but  then  it  comes  to  a  ease  pT^   a 
stoppage  in  transitu^  and  if  persons  chose  to  part 
their  property  under  circumstances  to  which  that 
applies,  the  question  is  not,  whether  they  may  not 
upon  that  right,  or  enforce  it  af  I^^^  but  whethQfi  ip 
such  case,  they  are  to  have  relief  by  a  bill  in  equL^y. 
My  objection  goes  to  this,  that,  where  parties  thjgn'fc 
proper  thus  to  deal  with  their  property,  it  is  net  vnj 
business  to  sanction  it  one  way  or  the  other  |  and  it    ii 
too  much  to'  expect  the  Court  to  take  care  of  the 
^property  of  persons  who  will  not  toke  care  of  it  tbei 
selves.     The  question  is  certainly  a  very  important 
but  it  would  be  very  dangerous  for  this  Court  to 
a  jurisdiction  to  stop  in  transitu. 

Injunction 
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THE  ATTORNEY-GENERAL  v.  HARTLEY.         ^/' "^' 


1820. 

Jan.  IS. 

14.  25, 


A  COMMISSION  of  charitable  uses,  bearing  dute 
^  the  3d  of  Jw/j/  1622,  having  issued  into  the  West      ^^c-  is- 
lidipg  of  the  county  of  Ywk^  an  inquisition^  bearing  The  Master  of 
lie  the  2d  o(  May  1623,  was  ^ken  under  it,  by  whici)  being  ap- 
f  jl?rp}^  found,  and  presented  ^  the  foUpwing  ef-  po»°tedbythe 

5t ;  -—  as  trustees, 

and  haying 
acted  as  such 

They  fir^t  foyndj  that  ^  parcel  of  land^  in  the  parish  for  many 
v^  •     Y  .      ,  ^  ,  years,  the  va« 

^tngley^  was,  in  the  year  1529,  conveyed  to  trustees,  gdity  of  his 

t^TMSt,  for  the  Sodins^of  a  schoohi^aster,  to  teach  £:ram-  appointment 

*  ^  IS  not  to  be 

\lTp  within  the  town  o^ Bingley^  for  ever;  that  several  questioned, if 

I99es  in  Binglej/i  with  some  lands  belonging  to  them,  **®     t^^A 
im  together  with  all  the  rents,  issues,  and  profits,  there-  duties  of  Uie 
^m  time  out  of  mind  of  man,  been  aligned,  limited,  ^f^.^  „f 
^,  and  employed,  for,  and  towards  the  maintenance  a  free  mm- 
9.  ^hoolmaster,  teaching  ^ramniar  wUhip  the  said  pennUtcdto 
irp  of  BingUy^  and  that  three  yearly  rent-charges  of  ^^^*"^^ 
s.  4^;.,  12s.  4tf.,  and  6s,  8  J.,  had,  in  the  year  1570,  beei;  in  the  school, 
ftpted  to  trustees,  upon  the  same  trusts.     They  then  ^"^  °°^  J?  " 
;  ^rth  the  several  documents  following : — A  feoffmenti  the  free  scho- 
%^  in   1602,  of  a  tenement  and  the  appurtenances,  several  dona- 
trust,  that  the  rents  {jnd  yearly  profits  thereof  should,  tions  partly 
>in  time  to  time,  for  ever,  be  employed  for  the  mainte-  of  ^  school 

mce  of  a  schoolmaster,  teaching:  grammar  within  the  ^P^  partly  for 
.J  **  ®  the  support  of 

^4  town  otBingley^  or  to  such  other  godly  uses  as  should  a  grammar 

•  thought  most  meet  for  the  good  and  common  profit  of  ^I  ^^}T^^ 

^  town  and  parish  otBinglei/^  and  to  no  other  use,  intent,  the  commis- 
<t  sioners  of  cha- 

ritable uses  in 
^,  to  the  maintenance  of  a  grammar  school,  and  that  decree  haying  since  been 
*owed,  the  whole  revenues  must  be  applied  to  the  use  of  the  grammar  school,  at  least 
K^il  tba  QiH^pAifmca  of  ^  ma#^r  fippoin^  W^  |hfi  present  system. 
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or  purpose,  whatsoever.  A  conveyance,  dated  in  1G05 
of  a  messuage  and  premises  to  feoffees,  to  the  intent,  tha 
the  yearly  profit  of  all  the  said  premises,  should,  yearlj 
from  time  to  time,  be  distributed,  for  the  maintenance  o 
a  schoolmaster,  teaching  grammar  within  the  said  towi 
ofBinglej/j  or  to  such  other  good  and  godly  uses  as  shouli 
be  thought  most  meet  for  the  good  and  common  profi 
of  the  town  and  parish  of  Bingley^  at  the  discretion  c 
the  feoffees,  and  to  no  other  intent.  A  conveyance,  alfl 
dated  in  1605,  of  a  house  and  lands  belonging  to  it, 
the  same  persons,  in  trust,  for  the  maintenance  oP 
schoolmaster,  teaching  grammar  in  the  said  town 
Bingley^  for  ever.  And  lastly,  a  conveyance  dated 
1617,  and  made  in  performance  of  a  decree  of  the  Com 
of  Chancery,  of  about  sixteen  acres  of  land,  to  the  J 
tent  and  purpose,  that  the  rents,  issues,  and  profi 
should  be  employed  by  the  feoffees,  and  their  heirs  ol 
assigns,  to  the  use  of  the  poor  people  of  Bingley^  a. 
towards  the  maintenance  of  a  schoolmaster,  in  the  saJ 
town  of  Bingley,  for  ever,  according  to  the  last  will  a: 
testament  of  WiUiam  Woclery  deceased,  and  of  his  intc 
and  meaning  therein  declared.  The  will  of  WUIul 
Wooler  referred  to,  dated  in  1597,  directed,  that  502., 
thereabouts,  should  be  bestowed  on  two  closes,  near  xam 
BiJigleyy  to  the  end,  that  the  poor  ofBifigley  might  ba^ 
their  kine  grassed  in  summer,  at  the  half  rate,  and  tC 
money  for  the  grass  to  go  towards  the  maintaining  of 
school  at  Binglei/f  for  ever,  at  the  discretion  of  four  of  tb 
honest  men  of  the  town ;  but  Mr.  Waller  Ctirrer  was  U 
have  the  placing  of  a  schoohnaster,  so  long  as  he  lived. 


The  inquisition  next  stated,  that  all  the  said  lands,  o 
the  rents,  issues,  and  profits,  thereof,  hnd  been  theretc 
fore  used  and  employed  to  the  several  and  respectin 
uses  for  which  they  were  given,  or  had  otherwise  bee 
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limited  or  appointed,  and  then,  after  mentioning  that 
Ji^ichael  Broadley^  by  will,  dated  in  1613,  gave  to  the 
school  of  Bingley  40/.,  to  be  disposed  of  at  the  dia- 
oretion  of  Nicholas  Walker  and  Thomas  flawgill^  the 
schoolmaster,  his  executors,  and  to  the  poor  of  the  par 
rish  of  Bingley  405.,  proceeded  to  find,  that  for  the 
iqpace  of  eighteen  years  then  past,  or  thereabouts,  a 
schoolmaster,  for  the  teaching  of  the  grammar  unto  the 
children  of  the  inhabitants  of  the  said  town  and  parish 
of  Bingley^  had  been  kept  and  maintained  in  the  said 
town  of  Bingley^  according  to  the  intents  of  the  several 
gifts  aforesaid,  and  that  the  said  Thomas  Hcmgill  had 
been  schoolmaster  there  for  the  space  of  nine  or  ten 
years  then  past,  and  having  then  lately  obtained  the 
vicarage  of  the  church  of  Bingley  aforesaid,  and  being 
incumbent  there,  had,  in  respect  of  his  charge  of  that, 
and  for  other  causes  and  reasons,  declared  before  the 
oommissioners   aforesaid,   at   the   time  of  taking   that 
inquisition,  relinquished  and  surrendered  up  his  said 
office  and  calling  of  schoolmaster  of  the  said  school  of 
^ingla/y    whereupon    the    said    feofiPees    for   the    said 
school  had  proceeded  in   making  choice,  upon   their 
liking,  of  a  schoolmaster  of  the  said  school  for  the  time 
present 
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The  decree  of  the  commissioners,  made  in  pursuance 

<>f  the  commission  and  inquisition,  contained  several  or- 

ferg  for  the  regulation  of  the  charity.     First,  Thirteen 

P^r^ns  were  named,  who  were,  during  their  lives,  to  be 

Ae  sole  committees  for  all  the  said  charitable  uses,  and 

^ey,  or  such  others  as  should  succeed  them  in  their 

pWces,  or  the  greater  number  of  them,  were  to  have  full 

Povver  to  receive  the  rents  and  profits  of  the  said  lands 

<^  hereditaments,  and  the  stocks,  sums    of  money, 

^ts,  and  other  chattels,  given  or  limited  to  the  said 

i^aritable  uses,  and  to  dispose  of  them  for  the  several 
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and  respfctife  uses  to  which  they  were  limited  or  gitM  ^ 
nil  persong  who  were  seised  of  any  of  the  fiaid  Iftnd^^ 
were  upon  the  request  of  the  comiliitleesi  <ik  My  fbsf 
them,  to  ctmvey  to  the  committees  and  their  heirs 
the  tendnts  and  owners  of  the  Unds,  ohmrged 
atly  of  the  said  rentsiy  as  also  the  tenants  and  fiiiteert 
the  lands^  &€•  given  to  the  said  charitaUe  uses, 
tb  pay  the  rents  to  the  committees,  or  sntli  foar  of 
M  on  that  behalf  shoold  be  nominated  by  all  of  the 
inittees  for  the  time  being,  of  the  {jrtetet  n 
diem ;  md  the  persons  in  wIKmb  hands  way  of  the 
•tocks  or  ttims  of  motiey  might  be,  ^re  to  pay  then  $o 
the  committees.    No  leases  were  to  be  made  for  an^ 
tfearm  greater  than  twenty-one  yeara^  or  in  rercrBiea^ 
without  impeachment  of  waste,  and  io  much  mt 
yearly  profit  at  the  least  were  to  be  reserred  as  dny 
dioitld  or  wobld  bond  Jlde  give,  far  the  paywKnt 
which  sufficient  secnrity  and  caution  was  to  be 
the  said  slocks  were  to  be  preseryed  entire^  and  the  pre- 
fita  and  yearly  advantage  avising  Iherefirtmi  to  be 
slowed  to  the  uses  to  which  they  were  given. 


m 


Secendfyf  The  thirteen  committees  were  every  yea:^  to 
elect  four  of  their  number  to  be  their  stewards  er 
bailiffs,  to  receive  the  rents,  &c.  and  to  cause  them  to  be 
disposed  of  for  the  said  req)eetive  charitable  uses;  at  the 
€Skd  of  the  year,  they  were  to  render  accounts  t/b  the 
othar  committees,  which  were  to  be  entered  in  a  book 
provided  for  the  purpose ;  the  book  was  to  be  kept  in 
some  safe  and  convenient  place  within  the  paridi  church 
of  Bingletf^  under  two  locks  and  keys  at  the  least,  ooe  o 
which  keys  was  to  remain  with  such  one  of  the  aai 
committees,  as  the  rest  or  greater  number  of  them  sbouk 
nominate,  and  the  other  with  the  vicar  of  the  ohortk 
BingUy  for  the  time  being. 


imd^j  V^y  tff  iht  cdtHhiitte^  shdiild  di%  ^  ^^       Itfilb. 
iMtrt  btit  dftbe  totnt^i  of  ^ve  ttp  hi«  pldcfei  br  diMld  -  j^J^^ 
itptyeir  !fl  M^  s6rt  id  be  titifaithfiil,*  6ir  mh^tffkk  tttSi  or      OimU 
MlrMHh jf>  df  th«  told  pl^»  th<m  tb«f  residtie  of  ih6  ccr^-   .  ^^^^^ 
ikiitHb  ftif  the  ttihe  bdngi  dr  the  gli^t^  ifUUlMf  6f 
tiM4  ^rM  d^fMtog  tttitf  ^faiotiiig  Ihe  imd  mflt  Md 
MSfctfiilij  iMI#k>ii!i^  weti  tb  deet  and  dbebfeffe  some  iitkkr 
Sfr  |ikM6ii  di"  pttwtin  in  their  plitee^  to  liiift^  th^  fifll 
ttWdkl^  6f  thltt^cln  ebiilinlltfees;  AtiA  the  person  tft  p^- 
l»  ikpttrtlbgi  &t  lefivltfg  his  of  tfieii*  plHee  <tr  |Aiiteb, 

'Mttg^efifM^  #e#&  to  t<el««se  Ms  ^ild  thell*  fight 
IkiAfklci'  id  md  tb  th^'^id  l4ifCk  tffld  fj^eittlneii  «9  As 

hitwiyt  ffto  #lff^*^^^ftiid'  wcdt^  G^f  dH  t8«  MliA  HtfMs 
md  pi^lniA  Might  ititiMltf^  «fd  bel  i«  ike*  said  «Mi- 

^mrndu  ■'■•  ••^-  ■    . 

' '  !HiiMy%,  31ie  hiiittHmftte  «i»d  MititM  of  llitf  Mid  httfds 

^nk  p&W^tiMHyHd^  ofd^Mi  dud  dis|>osisd  of  bjr  ramr- 

ii^^of  ftoflbKilk»l  tl(^^f  tnltO  ^iatd  nsMy  «  (ihat  ftke 

iiii^tdwfffsi(M»({ft«ll  duMiftlio  miiicaaimiuim^ 
lti«lgli&^fttfMntfk''t)M-tetflti''         •<"-:•-  '-:<" 

*  lAad  tor  Bi  iiiid^  iii'fe^r  tho  inqfidsMlo^  iforoiitidi,  itip^ 
pmrS^  ikJk  ttUi  oj^tlid'grciiitef  jmrtof  thlffldd  lands  «bd 
p^itoui^  wofA  givm  Md  lidiitetf  for  thir  ^ndfaig  dl  a 
^oolmaster,  to  teach  grammar  in  the  said'  toWK  of 
^ingkyj  and  for  that  these  were  not  laws  or  directions 
'flMi^  frf  :th#^6iM  ftiiiiiiisrs,:  either 'fo>^  tfae^fctiotf  mpro^ 
Hilbfi  ttK  ^JcMbhyilastiffy  or  for  the  Otdtrhig  flmd  go4eni- 
iiuNiffb^  Mid  sMbooliilktai^ 

^^mh^^miMtokiit  Mimk  md  pmvkiour  ki  that  behalf  the 
iitt  lAtiMil^enti^'  iMdpfoiltty  would  be  vtterl^  itiiska- 
l^kftdi'  or  ^oC  e^loy^  actiordh^  to  tbe'iMenft  of  tHe 
'b«liidsir&  It  vfkiijljihfyi  orderod  and  decreed,  thst  the 
^■id  fifhUeetf  ^otmnSttees  taking  unto  <hem  some  iwa  or 
«^ihbie  lewned  Md  Mfieiine  teacher  withttr  Ae  tiid  West 
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should,  from  time  to  time^  so  often  as  need. 
shoold  require,  have  power  to  elect,  and  nominate^ 
place  a  fit  and  sufficient  person  to  be  a  schocdmaater 
the  said  school;  and  it  was  declared,  that  such  one  ool^ 
was  fitting  fi>r  the  said  place^  as  should  be  fiMind  first  %^ 
be  soundly  and  substantially  grounded  in  the  Christi^^ 
rdigion  established  in  this  realm,  and  able  and  wilfiini^ 
to  instruct  his  scholars  in  the  same^  firee  firom  all  poi^t^ 
and  tenets  of  popery;  he  was  to  be  of  a  TirtniHis  ^mi 
refi>rmed  course  of  conversation,  no  light  or  disordev^ 
person,  industrious  and  diligent  in  teaching^  and  m^ 
derate  and  discreet  in  his  correction;  and  i^  after  km 
should  be  placed  in  the  said  place  and  room  <^a  school- 
master,  he  should  prove  to  be  idle  or  negligent  or 
ways  unfit  and  unworthy  of  the  said  room  and 
then  the  said  thirteen  committees,  together 
■Qch  preachers  as  aforesaid  assisting  them,  should 
power  to  remove  and  put  out  the  said  schoolmaster 
the  said  plaoe^  aod  to  choose  another  in  his  room, 
whatever  the  said  thirteen  committees^  or  the 
number  of  them,  together  with  the  said  two  or 
preachcr^s  assistants,  should  determine  and  do,  either  i 
the  election  and  placingi  or  removing  and  displacing 
the  said  schoolmaster,  should  stand  firm  and  good,  as  i 
the  same  had  been  done  by  their  unanimous  cooaeot 
agreement* 


Sixth^  The  said  thirteen  committees^  assisted 
such  preachers  as  aforesaid,  were^  finr  the  better 
tion,  order,  and  government  oi  the  said  schoolmaster 
scholars^  to  cause,  and  procure  laws  to  be  gathered  an£ 
■dected  out  of  the  laws  of  the  schools  of  Queen  'E&m^^ 
betb  at  Wakefidd,  or  of  the  school  at  Sedbuigh,  or  an^ 
other  sdMxds  where  they  should  find  any  good  lawr^ 
established,  in  that  behalf,  or  such  other  directaoiiB 
might  best  serve  for  the  ordering  and  government  of  tl 
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laid  sdiool  of  Bingley^  which  laws  the  said  commissioners 
did  limit  and  appoint  the  said  thirteen  committees  to  see 
duly  performed  and  pat  in  execution. 

Imtl^j  The  decree  directed,  that  the  thirteen  com- 
mittees should  be  allowed,  out  of  the  Unds,  rents,  and 
stocks  of  money  belonging,  or  limited  to  the  said 
Beiperal  and  respective  charitable  uses,  all  such  charges, 
as  they  should  be  put  to  in  any  suit  or  suits  what- 
soever concerning  the  same,  together  with  all  the 
charges  of  the  commission,  and  the  execution,  return, 
and  exemplification  thereof,  under  the  Great  Seal  of 
dng^d. 

By  indenture  of  feofiinent,  dated  the  ISth  of  Jwitf 

I67l,  Samuel  Sunderland  conveyed  several  messuages, 

psiroels  of  land  and  hereditaments,  to  nine  persons  therein 

>Miiied,and  their  heirs,  to  hold  to  the  use  of  himself  for  lifi^ 

after  bis  decease^  as  to  part  of  the  premises,  to  the 

of  the  Vicar  of  Bingley  for  ever;  and  as  to  another 

psrt  sf  the  said  premises,  to  the  use  of  the  master  of  the 

Grammar  School  of  Bingley  aforesaid,  lawfully  li- 

for  the  time  being,  for  ever ;  provided  that  the 

adioolmaster,  for  the  time  being,  should  pay  out  of 

^^  rents  and  profits  of  the  said  lands  and  tenements,  the 

*ycsriy  sum  of  4/.  unto  the  usher  master  of  the  said 

'  ^^^MsAi^Bif^leyy  by  equal  portions,  for  ever;  the  said 

^Mrar  msster  to  be  nominated  and  elected  by  the  upper 

r,'and  by  the  feo£fees  therein  named,  and  their  suo- 

CMT  the  major  part  of  them,  and  lawfully  licensed 

^^oordiogly ;  and  as  to  the  remaining  part  of  the  said 

l^^Wiises,  to  the  use  of  the  most  indigent  and  necessitous 

iHior  people  of  the  said  township  of  Bingley.    It  was 

^irseted,  that  when  the  said  nine  feofiees  should,  by 

^^atb,  be  decreased  to  the  number  of  four,  then  these  four 

sbooldy  within  t^ree  months,  taking  advice  of  the  vicar 

or 
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elect,  fienriinate,  and  Appoint  nine  of  the  biott  able  iU  I' 
discreet  inhabitants  within  the  ^d  ptfriMij  Md  tbelbtr  f 
surviving  feoffees  were  to  convey  the  premises  to  the  %W 
said  nimf  inhabitants  if)  then  nmhinated  BfMf  cImUhI  t  and  W 
the  sdrvivors  of  tlieln  to  stand  seised  thMeof  asMbea 
'in  tnih  fat  the  above  uses;  The  feoftci  itare^  ftom 
time  lo  time,  to  keep  tb^  pi^einiseft  in  good  Ivpaifo 

Uiidef'  the  abOTe'StaVed  dectds  aad  fsbSaimti  9^^^ 
.aobiKil  badrfbr  a  lotigperiod^  sobifsled  ite  iiMfhf^ 
Mhe^r^iddion  of  whicby  ihepreveilt  infimnMmiWM 
at  the  relation  of  three  of  the  inhabitants,  agnalft 
Rev.  Dr.  Hartley,  the  schoolmaster,  and  the  tht 

.peJtolH  itffatf  wc#e  fhe  prearafe  dtaitn}ttees:<ir  tfvStelL 

.  .     .  •  •  ■■■'.. 

.:    Tke  inliprjnaiion  oo&lained  a  Varieiy  of  tea^pkiKts^ 
,Sg|MK>^t^e.m^ter  and  th^  trastees^  ifelatiAg  botb  tt^  ^ 
.fisrsonal^cooduot  of  tbe  former^  and  tolbe.|;eMlwlaa-   * 
Mgcmeat  of  the  charity^ .  h>  wa^  repreasritidy  thiil  »ik*   ' 
.m|ioa  &om  tjie  aneientipsageof  the  adtooLbiiidltiHa  ^ 
pliK»,  ii^  pji;ehKliBg  from  the  COufse  ofeduoalioi^  lDstrii>  ^ 
tion  m  tb^  iJ^oglish  languages.  wrkingi-aMi  MilbiBfliG^c: 
^nd,  ia  adft)iutog  tof  the  school,  Kimmb^  ol^.boai4sn^ 
living,  in. i\^,  luajstcfr's  b^ose,  and  foteign^rsf. ^s  ehildiiBinH 
>liot  born. of; parents  res^iik^  \n  .Binj^ey^    The 
|who  imis  afipoinCed  ia  .IUdly  bad  ia  179Z  bs^ 
l^y  Lord  LQ^ghbotoUg/i^  iheci  .Lt^d  CbaomUoft  -le^  tb 
vicarage:  of  Bingley.  Ix  waa  in^itted^  in  the  ioforpaaliacy: 
;  that  these;  two*  offices  ought  not  to  be  held  bjf  the  sma^ 
;  person.     It  also  ateused  tbe!  roastei'of  negleetfng  the 
.  education  of  tlte  free  scholars^  and  exercising  unddeaefe* 
rity  towards  them ;  it  was  alleiged  tbet  bis  ^hcJe  attsa 
•tiod  was  devoted  to  tbe  care  of  the  boarders^  vpho  weie 
allowed  gresiber  privileges^  and  who,  presesiing  cai  tWr 
jaek  in  life,  were  ia  tbehahib  ef  beelii^  add  itt-ffMtii^ 

the 
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teodie^  boys  I  the  mn$l^r  wns  nlso  obar]^  witb  fle^       MM. 
MUding  monej  for  the  inslnution  of  the  free  scbohift. 
ItWM  ako  atloged  that  the  ma^er  Irad  been  suffered  to 
kite  tbe  entire  management  of  the  charity  estate^  that 
iaipropef  kaaes  bad  been  granted^  that  tbe  dhrectiona  of 
tbt  deeive^  m  to  tbe  annual  election  of  stewards,*  bad 
•  been  neglected^  and  that  no  tnistees  bad  bee&  regalnrly 
afipiinited  of  the  lands  gitto  to  tbe  u^  of  tUe  chanty,  by 
Smrnwd  Sunderlandi     Tbr  inforaiailibn  prayed  Ibe  ap- 
pointment of  a  new  schoolmaster  and  triifitces^  and  that 
all  improper  leases  granted  by  the  Defendants,  tbe  trus- 
tees or  pretended  trustees^  might  be  set  aanle^  aiid  all 
^tber  acts  don^  by  therti  oonttnry  to  the  tmcinttotof 
As  finnider  dtelarM  toid;  tbat  il  might  be  dfeerecd, 
that  the  acbool  wasy  and  ought  to  be  conducted^  infutare, 
<H  I  lehoot  ibr  general  education^  Upen  taiall  boys,  chil- 
iiMt  of  thFi^  iffhabitanti  of  the  ^risb  of  Bi?!gle^  whboat 
#iatkictiori,  and  that  all  proper  drrtKmions  might  be  giton 
P^  th^  dtaei  regnhition  and  management  of  tbe  aaid 
^  HkiMi  ^  A  6eb6oI  for  genctnlt-  edncaDion,  and  that  Jt 
ttif/^t  ht  dlidar«dy  that  no*  boarders  or  foro^ners  ought 
te  he  ikkta  hy  tbe  schotflmdMer,  w  admitted  iase  the 
tttijd,  aAd  that  i^ropet-  d}fectis«i9  ttoigbt  be  giren  aa  io 
AeMgttl^  epf)dintinent  <yf  tnisieMi  and  ste^nnM  cf  the 
Atoty  Mflit^  aM  funds^  and  of  tbe  usher  w  mbrira.1 

'  The  ariswersof  the  master  and^  trtustees  lassstedt^  that, 
liCtordiag  to  the  intent  of  the  focinderss  the  schoot  was  to 
faaftee  grammar-sehoels  for  teachkig  the  learned  laa- 
gtegSs  gratfiivatieally,  open  to  the  ebildren  of  alt  tbs  in- 
Ihbhaiits  of  the-  f)arish  of  Bingley^  legally  settled  there ; 
sad  that,  c«mfofmabty  to  thisi,  it  had  been  the  iviyariabile 
mage  not  to  adnrrit  any  children  who  were  not  able  to 
read  suflBciently  well  to  be  put  into  the  Latin  Accidence. 
Tbty  contended^  that  the  master  was^  at  liberty  to  take 
baarden^  to  had  always  been  osua)^  and  denied  that  the 

office 
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office  was  incompatible  with  that  of  vicar.  The  master 
stated,  that  he  charged  about  a  guinea  a  half  year, 
to  those  of  the  free  scholars  who  learned  writing  and  ao 
counts,  for  that  specie^  of  instruction,  and  for  ink,  pern; 
and  paper,  which,  he  submitted,  was  a  proper  de> 
mand,  as  he  had,  at  his  own  expense,  to  provide  a  peiw 
son  to  teach  those  subjects.  There  was  also  a  chaige 
of  from  6(L  to  Is.  ScL  a  half  year,  for  coals,  and  die 
school-deaner.  All  the  different  charges  of  miscoodnct 
were  positively  denied. 


Evidence  was  entered  into  on  both  sides;  a  number  of 
aged  persons,  who  had  formerly  been  scholars,  were  flt* 
mined,  as  to  the  usage  of  the  school  in  their  times.  The 
accounts  they  gave  were,  to  a  certain  extent,  contradic- 
tory, some  stating  that  no  boys  were  admitted  till  thef 
were  able  to  read  English,  while  the  others  deposed  tbit 
the  younger  scholars  were  taught  the  alphabet  and  readr 
ing,  and  that  primers,  spelling-books,  and  horn  book% 
were  in  use.     It  appeared  that  it  had  been  customary  to 
make  a  charge  for  writing  and  accounts,  and  that,  for  ^ 
least  sixty  or  seventy  years  past,  the  successive  masted 
had  been  in  the  habit  of  taking  boarders.    It  was  pro^'^ 
that,  by  the  regulations  of  the  school  of  JVak^ld^  ^ 
scholars  were  admitted  till  able  to  read  English,  and    ^ 
begin  the  Accidence,  and  that  the  master  and  usher  w^^ 
permitted  to  receive  boarders.     Witnesses  were  also  ex- 
amined as  to  the  management  of  the  school  since  the  ap" 
pointment  of  Dr.  Hartlej/.  The  number  of  free  scbolaX% 
at  the  time  of  the  filing  the  information,  in  1816,  w^ 
very  small,  not  exceeding  twelve.     The  salary  of  tk 
master  amounted  to  about  200Lper  annumj  besides  whicbi 
he  enjoyed  the  use  of  the  school-house. 

In  the  year  1814,  complaints  having  been  made    ^ 
some  of  the  inhabitants  ofBingUyf  respecting  the 
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mt  of  the  school,  and  the  conduct  of  the  master, 
istees  determined  to  hold  a  meeting  for  the  puiv 

hearing  any  evidence  oflered  in  support  of  .the 
u  They,  accordingly,  having  provided  themselves 
e  assistance  of  two  clergymen  of  the  West  Riding 
i",  met  on  the  28th  October  1814^  when  however 
rsons  who  had  made  the  complaints  did  not  at- 
On  the  3d  November  following,  they  met  again, 
opted  some  rules  for  the  future  regulation  of  the 
By  these,  they  repealed  a  former  order,  which 
rmitted  the  usher  to  receive  boys  into  .the  school, 
:aught  reading,  at  55.  per  quarter,  and  directed, 
ne  should  be  admitted  unless  they  could  read  the 
lent  sufficiently  well,  to  be  forthwith  promoted  to 
tin  Accidence ;  they  fixed  the  hour^  of  attendance, 
ected  the  course  of  instruction,  besides  xdassical 
b;,  to  comprise  the  church  catechism,  and  reading 
lortions  of  the  holy  Scriptures,  and  English  books 
il  instruction.  It  was  also  ordered,  that  the  scholars 
not  absent  themselves  from  school,  without  good 

and  that  they  should  come  clean,  with  shoes  on 
et«  Some  of  the  boys  having  been  in  the  habit 
ing  in  clogs,  the  inconvenience  of  the  noise  oc^ 
d  by  them  gave  rise  to  the  latter  regulation ;  it 
nplained  of  as  an  hardship  on  the  poorer  classes. 


1820. 
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tpeared  that  the  directions  of  the  decree  of  1623, 
}  feoffment  of  1671,  as  to  keeping  up  the  number 
ees  had  not  been  regularly  complied  with.  In  the 
115,  thei*e  was  only  one  surviving  trustee  of  the 
»  given  by  5.  Su?iderland  i  he  then  appointed  nine 
to  succeed  him,  and  conveyed  the  charity  estates 
I.  As  to  the  other  part  of  the  charity  property, 
nber  of  trustees  of  which  was  fixed  by  the  decree 
een,  the  appointments  had  also  been  irregular, 
laying  been  six  vacancies  in  177^9  &nd  also,  at 

other 
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odi«r  times,  less  than  the  proper  number ;  tad  on  ihi 
nomination  of  new  trustees,  conveyances  of  Che  Ugi 
estate  had  not  been  executed.    The  same  persons  wk» 
were  trustees  of  the  premie   given  by  SundeHml^ 
had|  in  general,  been  also  trustees  of  the  othor  estataL 
The  trustees  had,  in  the  year  1807,  demised  a  part  of  the 
charity  estates  to  Dr.  Hartley^  for  twenty-one  yean^ 
at  30/.  per  annumy  which  did  not  appear  to  be  less  tlmn 
the  real  value ;  out  of  the  rent,  he  was  to  retain  ^XHftr 
annum,  to  repay  himself  a  sum  of  4S0/.  expended  by  him 
in  defending  the  title  of  the  charity  to  a  part  of  ii^ 
lands. 


The  cause  was  heard  on  the  13th  of  December,  1811 
before  his  Honour  ihe  Vice-Chancellor,  who  wasph 
to  decree  that  it  should  be  referred  to  the  master  to  ti 
quire  who  are  now  the  committees  or  trustees  of  thai^ 
charity  estates  mentioned  in  the  decree  of  the  2d  of  Mt^    ' 
1 623,  and  of  the  charity  estates  comprised  in  the  feofiinent   ^ 
of  the  15th  o(June,  1671,  and  in  whom  the  legal  estates 
are  now  vested ;  and  the  master  was  to  be  at  liberty  to 
state  any  special  circumstances  rc9)Kcting  the  trustees  or 
the  estates.     It  was  ordered,  that  the  master  should  in— ^ 
quire,  whether  the  estates  were  let,  and  whether  the  same  t 
were  properly  let ;  and  also,  whether  it  was  for  the 
nefit  of  the  town  and  parish  of  Bijigley,  that  the  revenue 
of  the  school,  not  absolutely  appropriated  in  the 
spective  grants  thereof  to  the  maintaining  of  a  grammi 
school,  should  be  employed  for  instructing  the  child] 
of  the  said  town  and  parish  of  Bingley  in  reading,  writ 
ing,  or   accounts.      The  master  was  also  to   inquii 
whether  it  was  for  the  benefit  of  the  free  scholars  that  tl 
schoolmaster  should  receive  boarders  for  instruction, 
other  children,  who  did  not  partake  of  the  benefit  of 
free  school.    And  whether  the  duties  of  the  vicar  of 
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said  purish  of  Bingley  w^re  inconsistent  with  tboif  of  the 
scboolmaiter  of  the  said  school  ? 

From  this  decree  the  Defendants  appealed,  and  movf4 
to  itsy  the  proce^ings  pending  the  appeal.  After  hear'* 
iog  the  mptipn  at  considerable  length,  the  Lord  Chan- 
cellor direct^  the  appeal  to  be  set  down,  jand  it  now 

Mr.  Harif  Mr.  TVeiherell,  and  Mr.  Spetice  for  the  rp« 
laton,  contended,  that  the  legal  seisin  of  the  estates  not 
haiiag  been  transmitted  by  conveyances  iron)  the  ori- 
giosl  trustee^,  some  interference  on  the  part  of  the  Court 
wai  necessary  to  supply  that  defect.  It  appears,  that 
the  number  of  trustees  has  been  several  times  less  than 
c^^  by  \ybich  their  power  of  electing  others  was  taken 
^myr;  it  follows,  that  there  are  nqt  now  any  regularly 
ODMitated  trustees  |  and  the  appointment  of  the  master 
i|  Cf&k  to  the  same  objection. 

Ths  inquiry  as  to  the  compatibility  of  the  offices  of 
>d)odmaster  with  that  of  vicar  of  Bingley,  is  founded 
^^pon  the  language  of  the  commissioners'  decree,  and  pf 

^darlgfuCs  endowment.     By  the  former,  the  vicar  i^ 

• 

'lUnuted  wjth  the  key  of  the  documents  belonging  to 
^  foundation.  3y  the  latter,  distinct  donations  are 
'^M^  to  thp  vigar  and  schoohpaster ;  the  vicar  is  also  to 
*^  in  the  selection  of  trustees,  whp,  when  chosen^, 
^^  thQ  power  of  controlling  the  master.  These  pro- 
^'Wifms  indicate  strongly,  that  an  union  of  the  two  cha- 
^^Mers  was  not  contemplated. 

The  next  ground  of  complaint  is,  that  the  charity  has 
^  late  been  converted  into  a  school,  having  for  its  only 
^Aject  the  reception  of  boarders.  The  endowment  makqi 
te  nention  of  the  subject,  as  in  Aitomey-General  v. 

Lord 
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Lord  Clarefidon  (a),  and,  therefore,  the  practice  should 
not  be  permitted,  unless  found  to  be  conducife  to 
that  which  ought  to  be  the  primary  object  of  the  estab- 
lishment, namely,  the  gratuitous  education  of  the  poor. 
But  here  the  result  proves  the  mischief;  the  schoaV 
being  deserted- by  the  free  scholars,  driven  away  pirtl, 
by  the  neglect  of  the  master,  and  partly  by  the  i 
and  ill  usage  of  their  richer  companions.  The 
shows  that  tliis  practice  has  only  been  recently  i 
troduced. 


With  reference  to  the  branches  of  education  to 
taught,  it  is  to  be  observed,  that  the  school  is  suppotte'^ 
by  different  endowments,  several  of  which  are  for 
foundation  of  a  school  generally.  The  revenues 
these  are  not  necessarily  to  be  applied  to  education  ii 
the  learned  languages ;  and  if  the  interest  of  the  nc^b 
bourhood  requires  it,  may  be  devoted  to  purposes 
more  general  utility.  If  the  decree  of  the  commisnoica 
ers  had  determined  the  contrary,  the  Court,  it  is  cocjm 
ceived,  might  now  correct  it.  But  the  evidence  of  tb^  ^ 
usage  gives  a  construction  to  the  endowments  and^d 
cree,  and  shows  that  the  first  elements  of  education 
to  be  included.  The  trustees  are  authorized  to 
new  regulations,  and  in  doing  so,  are  not  bound  by 
reference  to  Wakefield  and  Sedlmrgh  schools ;  they  mi, 
have  recourse  to  any  others,  and  it  is  not  uncomro 
for  the  course  of  education  in  grammar  schools  to  co 
prehend  reading  and  writing.  Several  instances 
mentioned  in  Mr.  Carlisle's  work,  {b) 


(a)  17  Vet,  491. 

{b)  A  concise  description  of  the  endowed  grammar  schools 
England  and  WaUt,  by  XichoUu  Carlisle,  F.  R.  S.  M.  R.  I.  A. 
vol.  i.  p.  1.  117.  20C.  722.  vol.  ii.  p.  209.  2$6.  347.  555.  565. 
490.  501. 
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Mr.  HeaJd^  Mr.  Parker^  and  Mr.  SkirrcnVi  for  the 
Defendants,  argued  that  all  the  imputations  contained  in 
the  information  had  been  negatived  by  the  evidence, 
^ith  respect  to  the  subjects  of  education,  they  con- 
tended, that  the  comjnissioners  had  not  exceeded  their 
authority  in  devoting  the  funds  to  a  grammar  school, 
which  appeared  to  have  existed  previously  to  their  de« 
cree*    That  decree,  and  the  subsequent  usage  which 
bas  been  conformable  to  it,  shew  that  the  school  has 
always  been  considered  to  be  a  grammar  school,  and  it 
is  now  well  settled,  that,  in  a  grammar  school,  the.  edu- 
cation is  confined  to  the  learned  languages.     In  the 
case  of  the  Attomey^General  v.  Whiteley  (a),  where  that 
Was  decided,  some  part   of  the   endowment  was  not 
limited  expressly  to  a  grammar  school,  but  the  usage 
gave  a  construction  to  the  grant.     With  respect  to  the 
pnu^tice  of  taking  boarders,  they  denied  that  any  mis- 
diief  had  been  shown  to  result  from,  and  contended  that 
the  free  scholars,  in  fact,  derived  advantages  from  the 
association  with  their  superiors,   and  from  a  master 
being  obtained  of  qualifications  superior  to  those  tliat 
could  be  expected  for  a  small  stipend,  unassisted  by 
sny  other  source  of  income.     They  referred  to  the  At- 
tonuy^General  v.  Lord  Clarendon^  and  also  cited  the 
^Mon  Coidfield  case  {b\  King  v.  the  Bishop  of  Chester 
(c),  Eden  v.  Foster  (d),  Phillips  v.  Bury  (^),  Attorney-' 
General  v.  Lock  (/),  Attorney-General  v.  Middleton  (g), 
AUoniey-General  v.  Dixie,  {h) 


1820. 


Attobney- 

GCNERAL 

V. 

Hartley. 


The  Lord  Chancellor  (t ),  after  statuig  the  prayer  of  the  *Tan.  25. 
^nnation,  and  the  decree,  observed,  that  it  directed  an 


(«)  XI  Fet.  241. 

fO  8  Stra.  797.  2  Burr.  1045. 

frj  XLd.Raym.5.Duke,245. 

W  -&  relatione, 

Vc^^  IL  B  b 


(b)  10  Co.  31.  Duke,  68. 
Id)  2  P.  Wm.  325. 
(/)  3  Atk.  164. 
(h)  \5  Vet.  159. 


inquiry, 
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inquiry,  whether  it  would  be  for  the  benefit  of  the  towi 

oi  Bingley^  that  the  revenues  of  the  charityi  not  ahi& 

lutely  appropriated  to  a  grammar  school,  should  beoK 

ployed  for  instructing  the  children  in  reading  writii^ 

or  accounts.    This  refers  to  those  words  of  the  imtfo- 

ments  which  ori^nally  left  it  open  to  certain  penooi 

named  in  them,  to  apply  those  revenues  to  the  lUiiitf^ 

nance  of  a  grammar  school,  or  to  what  are  termed  othfii 

godly  and  pious  purposes.     The  decree  directs  an  )Sk 

quiry,  whether  these  revenues  can  be  applied,  not  to  olhfi 

godly  and  pious  purposes,  which  may  be  laid  before  tli 

Master  in  a  scheme,  not  in  the  establishment  of  a  idioi 

for  general  education,  but  in  teaching  reading,  writiis 

and  accounts.    This  would  be,  within  the  meaning 

the  authors  of  the  gift,  a  godly  and  pious  purpose;  tJi 

it  is  not  the  habit  of  the  Court,  to  determine  what  ftl 

godly  and  pious  use  b  to  which  the  revenues  shall   ^ 

applied ;  it  leaves  it  to  those  interested  to  lay  a  plan  fc 

fore  the  Master.     I  think  I  am  justified,  by  a  most  ac^ 

ful  attention  to  the  evidence,  in  saying,  that  whate^ 

may  be  said  of  teaching  writing  and  accounts  in  t^ 

grammar  school,  there  is  no  pretence  for  asserting,  tfaa 

according  to  the  usage,  it  has  been  a  school  for  teadtJ 

writing  and  accounts.     It  is  quite  clear  that  it  has  ncv 


The  next  inquiry  is,  whether  it  is  for  the  benefifc 
the  free  scholars  that  the  Master  should  receive  boarcl^ 
It  will-  be  observed,  that  neither  this  or  the  preoe^i 
inquiry  apply  to  the  question,  what,  in  point  of  fact,  h 
been  the  usage;  but  it  proceeds  upon  a  principle  tb 
gives  this  case  a  great  degree  of  importance ;  for,  if  (bfi 
inquiry  is  to  be  directed  here,  I  do  not  know  why  the 
same  is  not  to  be  done  with  respect  to  all  the  grammu 
schools  in  the  kingdom,  in  nine-tenths  of  which  I  be> 
lieve  boarders,  or  foreigners,  are  received.  It  goes  upoi 
the  principle,  that  unless  it  be  de  facto  for  the  benefit  o 

th 
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the  Ate  Bcholanfi  all  those  schools  arb  Ihiiccrftdtiottd 
wherie  the  masters  have  admitted  boarders  with  theift- 
fldVesf  or  foreigners  boarding  tirith  others.  If  this  prin- 
ciple b^  recognized,  I  dd  not  know  what  is  to  become  of 
many  gratnmar  schools,  and  of  our  uniTcrsities,  for  those 
whb  are  ndt  on  the  several  foundations  are,  in  a  sense, 

foreigners.    But  If  it  be  the  law  that  they  ought  to  be 

ctduded,  tiidt  law  must  be  administered. 


IMO. 


9. 


As  to  the  enquii^y,  whether  the  duties  of  vicar  and 

schooknastet  be  inconsistent,  the  Court  knows  what  the 

duties  of  the  vicar  are  without  the  assistance  of  an  en- 

foiry.    There  is  no  evidence  to  show  the  incompati* 

hility  of  the  offices ;  and  it  must,  therefore,  stand  upon 

tbo  instruments  creating  the  office  of  schoolmaster,  or  on 

bis  duties  as  evidenced  by  those  instruments,  and  the 

Oftciges  of  the  school :  arid  I  apprehend  it  was  the  busi- 

Bcste  of  the  Court,  npdn  the  original  hearing,  to  deter- 

Bkive  the  eSect  of  those  ingtrtrin^nts.     It  is  difficult  to 

%  therefore,  that  this  enquiry  should  form  part  of  the 


*3rhe  argument  has  been  principally  directed  to  the  quei- 

^^^n,  what  the  usage  of  the  school  has  been  as  to  what  has 

^^*^«n  taught :  the  doctrine  stated  in  the  Attomy-General 

^«   Whiielejfj  namely^  clinging  to  the  usage,  lyis  been  very 

^trly  insisted  on,  and  it  has  been  strongly  contended,  that 

^^  appears  from  the  usage,  that  some  part  of  the  revenues 

^^Mbeen  applied  to  thepurpose  of  teachingreading,  writings 

^^  accounts.    It  has  therefore  been  my  duty  to  look  at 

^  whole  evidence,  buts  before  I  state  the  eflect  of  it,  it  is 

necessary  to  detail  particularly  the  state  of  the  record ; 

ibr  though  I  admit  (whether  I  admit  it  with  regret  is  of 

no  consequence)  that,  in  a  charity  case,  the  Court  may 

grant  the  relief  that  should  have  been  asked,  whether  it 

has  been  asked  or  not,  yet  experience  justifies  me  in  say- 

B  b  2  Jng, 
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Although  in  a 
charity  case 
the  proper  re- 
Hef  mavbe 
grantedy 
uiough  not 
prayed  for, 
yet  the  state 
of  the  record 
18  to  be  con- 
sidered with 
reference  to 
the  question 
of  costs. 


ing,  that  a  more  unwholesome  principle  could  not 
chosen,  if  it  did  not  recollect  that  it  must  exercise 
sound  discretion,  as  to  what  is  to  be  done  in  the  mai 
of  costs.     Taking  this  case  as  an  illustrationy  let  us 
how  it  would  stand,  if  the  Court  does  not  take  thegreat^^^^ 
care  as  to  the  matter  of  costs.    All  'the  costs  of  th( 
charity  suits  come  out  of  the  estate,  that  is,  out  of 
estate  of  the  master,  a  person  who  is  only  tenant  for 
and  can  it  be  just  that  an  information  should  be  fkXet^ 
involving  most  expensive  enquiries,  containing  grosa  im" 
putations  on  the  conduct  of  individuals,  and  allegaUonf 
not  proved,  upon  which  no  relief  has  been  given,  or  could 
be  sought,  and  yet  that  the  costs  of  all  parties  should  b^ 
paid  out  of  the  fund  which  is  provided  for  the  amia^ 
maintenance  of  the  master  ?    It  cannot  be  just  that  vac^ 
should  be  the  rule,  and  I  desire  it  therefore  to  be  nuidis^^'^ 
stood,  that  though  it  is  the  duty  of  the  Court  to  grsc^^ 
the  proper  relief,  the  terms  to  be  imposed  between  t&^ 
parties,  as  to  costSy  are  altogether  in  the  sound  discretior 
of  the  Court. 


Cift  to  trus- 
tees to  support 
aschoolmas-  • 
ier;  it  is  in 
their  discre- 
tion to  found 
a  grammar 
scnool,  or  a 
school  for 
teaching  other 
branches  of 
learning,  sub- 
jeatothe 


His  Lordship  then  stated  the  inquisition  as  set  ibi 
in  the  information,  remarking,  that,  with  respect  to 
large  proportion  of  the  gifts,  the  revenues  were  approprl 
ated  to  a  schoolmaster  teaching  grammar.  As  to 
others,  it  3^  not  necessary  that  there  should  be  a 
mar  school  only.  With  respect  to  the  gifts  for  the 
tenance  of  a  schoolmaster,  it  was  in  the  discretion  of 
feofiees,  whether  he  should  be  a  schoolmaster  teachii 
grammar,  or  a  master  to  teach  the  elements  of  ot 
learning.  And  I  find  it  laid  down  in  Duke^  that  if  th^!^^^ 
is  a  grant  enabling  trustees  to  build  a  school,  witho^^ 
saying  what  sort  of  school,  and  the  commissioners  mm^^ 
it  a  grammar  school,  the  Chancellor  may  say  it  shall  rmot 
be  a  grammar  school,  but  a  school  for  writing  (a) ;  ^^^o^ 


(a)  ^  If  the  gift  be  generali  for  the  maintenance  of  a  idiool,  ^»*^ 
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liat  he  must  do  so,  but  that  he  may ;  and  I  should  be       1820. 
lony  to  treat  that  work  with  disrespect,  it  having  always    ^^J^^j^^^ 
been  considered  of  great  authority :  the  latter  part  de-      Gbme&al 
riyes  additional  authority  from  being  written  by  Sergeant     Habtley. 
Moore,  who  was  the  drawer  of  the  act  which  established  controul  of 

.1  ...  the  Court  of 

these  commissions.  Ch^qery. 

On  the  other  hand,  if  the  words  free  grammar  school 
haye  in  law  an  appropriate  senses  meaning  a  school  in 
which  the  elements  of  the  learned  languages  are  taught, 
it  becomes  a  matter  of  great  consideration,  how  it  is 
possible^  either  for  commissioners,  or  for  this  Court,  to 
B{^]y  the  revenues  to  any  other  purposes  than  those  to 
vhich  the  author  of  the  charity  has  devoted  them ;  and, 
npon  looking  through  that  history,  which  the  world  has 
litdy  been  furnished  with,  it  seems  difficult,  with  re- 
spect to  several  schools,  to  know  by  what  authority  it  is, 
(bat  trustees,  without  the  sanction  of  this  Court,  without 
tbe  sanction  of  the  King,  who  has  so  much  to  do  with 
charities  by  his  prerogative,  have  banished  grammar  al<- 
iDgether  from  the  schools,  and  left  them  any  thing  but 
pammar  schools.     If  the  legislature  interpose  and  say, 
that  what  was  given  to  one  charity  shall  be  appropriated 
to  another,  we  must  bow  to  that;  but  I  do  not  know 
vhat  authority  the  trustees  have  to  do  it.    I  have  heard 
it  attributed  to  the  doctrine  of  cypres,  and  that  if  a  gram- 
ntt  school  is  not  beneficial,  it  may  be  fit  to  apply  the 
nnts  and  profits  to  other  purposes ;  but  what  authority 
is  there  for  that  ?    When  the  master  of  a  free  grammar 
•diool  has  been  appointed,  and  is  ready  to  do  his  duty, 
tbere  is  a  trust  to  apply  the  rents  for  his  benefit,  and 
tbey  must  be  so  applied.    It  is  not  like  the  cases  where 
^  conveyance  has  taken  away  all  interest  firom  the  heir- 
>t*law,  but  there  is  no  manner  of  applying  the  property 

^  decree  be  made  for  a  grammar  school,  the  Lord  Chancellor  may 
*w  the  decree^  and  appoint  it  for  a  writing  school.*'    DuAe^  1 69 . 

Bb  8  to 


1830. 
Attobney- 

tj£NCB|^' 
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to  the  purpose  for  which  it  was  giveny  then  not  the  trus- 
tees, but  the  King  acting  in  the  Court  of  Chancery,  may 
apply  the  property  cypres;  but  the  trustees  cannot  do  it 
of  their  own  authority,  they  must  resort  to  this  Court 
&r  ^  sanction. 


a 


The  inquisition  states,  that  for  eighteen  years  pust 
there  had  been  a  schoolmaster  teaching  grammar  accfird. 
ing  to  the  gifts  aforesaid,  from  which  it  should  seem^ 
that  there  was  but  one  school  at  Binglet/^  and  that  it  was 
a  school  for  the  teaching  of  grammar,  whatever  these 
words  may  impoft.     It  is  also  recited,  that  ally  ox  the 
greater  part  pf  the  gifts  were  for  the  finding  of  a  school- 
master to  teach  grammar,  but  that  no  laws  or  dircqUops 
had  been  given  for  the  election  of  ^  schoolmaster,  or  for 
the  government  of  the  school.    This|  ^Iso  is  a  strong 
passajge  to  show,  that  at  that  time  there  was  only  oO^ 
school,  and  that'that  was  a  grammar  sqhool ;  for  whcf^ 
the  commissioners  adverted  to  the  fact  that  there  was 
school  and  a  schoolmaster  without  proper  proyisioivkr  ^ 
requiring  to  be  regulated,  it  is  unaccountable  that  thCi^J 
should  make  no  provisipii  about  any  othpr  school,        ^ 
there  was  any  other,  and  I  therefore  feel  this  to  be  ve 
strong  evidence  to  show,  that  at  that  time  of  day,  t! 
construction   which    had   been   actually  put   on   the^ 
several  grants,  independently  of  so  much  of  their  coi 
tents  as  devotes  a  part  of  the  revenues  to  the  poor,  d 
provide  an  application  of  the  rents  and  profits  of  all 
them,  as  far  as  the  school  was  concerned,  to  one  scho^^  ^' 
only,  that  school  being  a  grammar  school.      Whatev^  ^^ 
is  the  sense  of  the  word,  grammar  school,  either  sm^  ^ 
cording  to  the  meaning  it  generally  imports,  or  accor  ^" 
ing  to  any  construction  that  can  be  put  upon  it  fc^y 


id 
-of 


arguments  from   the   usage  at  the  present  day,   vtM^^ 


though  originally  there  might  have  been  an  intention      ^ 
give  part  of  the  rents  and  profits  to  form  differs*  ^^ 

schoc^^^'*' 
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ool^f  and  some  of  tfaepi  no^  grammar  schoolsi  yet)  in 
at  of  fact,  the  original  application  bad  been  such  as  I 
e  pointed  out. 

*bese  endowments  are  distinct  from  that  o(  Sunderland^ 
ch  was  made  in  1G71»  and  by  it  certain  premises  are 
^n  to  thp  use  of  tlie  master  of  the  free  grammar- 
iq1i  at  Bingky.  This  instrument  shows,  that,  at  that 
3,  in  1671^  there  was  only  one  free  gramqiar  school 
'iingletf. 

lb  Lordship  here  read  the  charges  of  the  informa* 
t,  remarking,  that,  as  to  those  boys  who  had  been 
dit  writing  an^  arithmetic,  the  question  would  be, 
ither  they  were  taught  as  free  scholars,  or  whether 
jrpfnd  fqr  it;  and  th^t  the  evidence  showed  that  it 
;  fiQ  part  of  the  duty  of  th^  in&^ter,  unpaid,  to  teach 
^{^  and  arithmetic  and  that  it  appearf^t  that,  as  far 
Diemory  went,  whether  the  master  took  boarders  pr 
•  tioys  boarding  in  Bingley^  wi^  other  persons,  were 
oi^ed  into  the  school.  The  imputation  against  Dr. 
:r^,  of  extorting  money,  is  supported  only  by  the 
^qmstance  of  charges  having  been  made  for  the  edu- 
bn  of  two  particular  boysj^  it  being  understood  and 
Itoided  by  him^  that  they  were  not  entitled  to  be  ad- 
ted  into  the  school.  This  might,  or  might  not,  be  a 
(conception,  but  to  found  such  a  charge  on  these  facts, 
eally,  I  think,  parrying  it  too  far. 


873 


1820. 

Attoiiney- 

6xMkBAL 

Habtlet. 


[t  is  stated  in  the  answer,  that,  according  to  the  an- 
Qt  practice  and  usage,  foreigners,  and  children  born  of 
tnts  not  residing  in  Bingley^  have  been  admitted  into 
school,  and  that  the  master  has  taken  as  many  board- 
as  he  thought  proper.  In  the  evidence  I  find  no 
tradiction  to  the  allegation,  that  children,  boarding 
I  inhabitants  of  Binglei/f  have  been  admitted,  and 

Bb  4  that 
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that  obliges  one  to  consider,  whether,  if  you  destroy  tbe 
right  of  the  master  to  take  boarders,  you  can  leare  un- 
touched the  ancient  practice  with  respect  to  other  per- 
sons taking  boarders.    I  think  it  probable,  from  the  eri« 
dence,  that  the  boarders  were  first  introduced  at  an  eaily 
period  of  the  mastership  of  Mr.  Hudson  ;  what  is  the  e& 
feet  of  the  fact  of  the  master  not  having  taken  boerdesn 
before  that  time  is  a  question  to  be  considered  by  arm.^ 
by ;  but  if,  even  up  to  this  time,  the  master  had  recei 
no  boarders,  there  would  be  considerable  difficulty  in  A 
termining  that,  for  that  reason,  he  should  oot  bere«ft:i0r 
have  them. 


On  an  appli- 
cation for  tbe 
regulation  of  a 
free  grammar 
school,  the 
practice  at 
that  period  of 
the  appoint- 
ment of  the 
present  mas- 
ter, to  be  con- 
sidered during 
hb  continu- 
ance in  office. 


The  answers  then  state  a  circumstance^  to  whidi,     I 
think,  the  Court  is  bound  to  give  a  good  deal  of 
tion,  namely,  that  in  1791,  when  Dr.  Hor/j^  was 
pointed,  boarders  had  been  taken ;  such  waa  the 
at  that  time,  and  that  state  of  things  which  Dr.  HarfM^ 
found  at  the  time  of  his  appointnient,  has  continued    to 
the  present  time.     Whether  it  is  to  continue  is  anotbtf 
question ;  but  the  Court  cannot  overlook  the  very  pe0O* 
liar  situation  in  which  this  gentleman  would  be  plac^^» 
for  it  is  one  thing  for  a  parish,  in  a  populous  ndghbov^^^ 
hood  like  this,  upon  a  new  election  of  a  master,  to  icftti- 
mate  to  the  trustees  and  feofiees,  that  such  and  suets.  ^ 
the  nature  of  the  establishment,  and  if  you  are  about;   ^ 
elect  a  master,  inform  him  what  he  is  to  expect  in  his  si  Cit- 
ation ;  and  it  is  quite  a  different  thing  to  permit  a  masC<^9 
appointed  as  Dr.  Hartley  was,  to  remain  in  this  schox^^^ 
conducting  himself  as  he  has,  from  the  year  1791  to  d>^ 
year  1815,  and  then  to  come  to  this  Court,  and 
Jirsti  you  were  not  duly  appointed,  though  we  all 
mitted  you  to  be  placed  in  the  school ;  secondly^  -ydC. 
know  nothing  of  the  duty  expected  of  you ;  and  now, 
you  have  been  permitted  thus  to  go  on,  we  come  to 
Court  of  Chancery  to  reform  you,  and  to  reform    *** 
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Bcboolj  and  at  your  expense.    It  is  placing  an  indiyfdual 
In  a  situation  which  requires  a  great  deal  of  attention. 

As  to  removing  the  master,  I  very  early  understood 
that  it  WBS  not  the  habit  of  the  Court  to  remove  a  school- 
naster  thus  appointed.  He  w^  appointed  by  persons 
fbOf  whether  they  were,  or  were  not,  the  committees  or 
x>fiees  with  the  estates  rightly  vested  in  them,  were  the 
mnov&$de  facto  acting  as  trustees.  At  the  time  of  the 
ppointment,  there  was  no  interposition  against  their 
Isiduct;  there  was  no  interposition  to  lead  him  to 
ippose  that  he  was  to  conduct  the  school  upon  prin- 
ples  di£ferent  from  those  on  which  he  accepted  it ;  and 
do  not  think  it  unusual  in  this  Court,  to  say,  that 
rhere  a  person  has  acted  as  schoolmaster  for  a  consider- 
&>]e  period,  though  under  an  undue  appointment,  the 
ZScMirt  wQI  not  permit  him  to  be  removed,  unless  it  can 
te  shown  that  he  ought  to  be  removed  for  miscon- 
loct,  which  could  have  been  justly  made  a  ground  for 
Ida  discharge^  if  his  appointment  had  been  originally 
ri^t ;  and  in  the  case  of  Boaaoorth  School,  the  Attorney-' 
General  v.  Dixie,  such  were  understood  to  be  the  prin« 
djdes  on  which  the  Court  proceeded,  (a) 


1820. 


Attobnet- 
Genbkai. 

IUetubt« 


The  first,  and  what  appears  to  me  to  be  the  greatest 
^Bfficulty,  is  that  part  of  the  information  which  relates  to 
^  vesting  the  estates  in  trustees  duly  appointed.  It 
spears  that  there  has  been  no  conveyance  of  the  estates 
comprised  in  the  inquisition  since  1650 ;  they  have  kept 
>P  in  some  way,  perhaps  not  regularly,  the  trusts  as  to 
^f^nda'land*s  estates,  but  I  do  not  see  how  it  is  possible 
5>  avoid  some  enquiry  of  the  nature  of  that  directed  by 
he  first  part  of  this  decree. 

The  next  question  is,  whether  the  offices  of  vicar  and  Nouicompa- 
^^lloohnaster  are  incompatible  or  not,  a  question  which,  ^c«  ^mat- 

(«)  Set  Foley  v.  Wontner,  tmte,  p.  247. 

J  think, 


m. 
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I  thinlc,  ppght  to  bp  determincdt  and  not  made  n  sulgect 
of  enqiury*  A  schoolmaster  has  hi^  du^es  presqibed 
to  him  by  the  rules  and  regulations,  and,  if  you  please 
^  to  put  it,  by  the  practice  of  the  schpoL  I^  beiog 
yicar  of  the  parish,  he  cannot  observe  t^o^e  rules  i|o4 
regulatiopsy  and  act  Recording  to  that  practice  diat 
would  be  a  ground  for  his  fiemoval  from  U^e  schooL 
But  loo)^ing  at  the  duties  of  the  offices,  I  have  to  adk^ 
whether,  as  f^r  as  I  know  th^,  they  are  ipcomi^Uiblp  ? 
I^e  happen^  to  be  yicar  of  Bingley^  but  if  he  werp  vjcax 
of  aj^y  other  pl^ee^  would  tb^(;  be  incQmpatible  ?  If  b^ 
n^}pct^^  bi^  duty  ai^  his  viparage,  provided  he  pe'K'- 
^,r{PQ4  M^  4^^  ^^  schoplpia^ter,  I  shojild  hav^  podun^ 
tjQ  ^o  lyith  l^is  peglect  as  vican  ]^^t  if  ypu  could  s)^^ 
that  he  had  given  so  miicli  per3onal  attention  to  tt^e 
yjparage  a3  tfi.  i^^glpct  his  school^  the  Court  would 
flcjiss  hJ5[5  9^  ^b  ground  of  hj^  negl^t.  of  hif  dp^  m 
^9<)lpia3t€r,  h]it  I  capQot  find  any  pretepce  fpr  ^t 
tj^  jeyi^pxiicy.  ^  ^  ffje  ojher  h^d,  it  app^wpd  thrwty 
9fl9ord|ng  tfj^  tlje  jpteijtion  pf  thff  foundprs,  the  yioar  ^ 
^ViS^M  ^^^  ^P^  ^^  ^S^  ^phoplipaster,  then  (he  Coxm^^ 
WQ^ld  X^oy  h^ve  to  consider  whether  the  t\f  o  offices 
incompatible,  bi;t  its  dry,  simple,  naked,  duty  would 
to  remove  him  on  the  ground  of  that  intention.  B*--  ^ 
for  that  p^jrpose  the  intention  must  be  clearly  maipfe^^^^' 
ed,  ^nd  though  I  admit,  upon  reading  the  instnfmefi 
that  I  think  the  authors  of  these  charities  did  not  1< 
for^Yard  \q  the  event  of  the  vicar  being  the  schoolmast^^^' 
yet  I  cannot  collect  any  thing  which  says  that  he  sh^^^" 
not,  and  I  think,  therefore,  that  that  part  of  the  inforc=^i^ 
ation  must  be  dismissed. 


With  respect  to  the  boarders,  this  pase  is  of  great  ii 
portance,  and  I  must  take  it  to  be  a  case  in  which  boar  ^" 
ers  have,  in  a  fair  sense,  been  recently  introduced  in^i^^ 
tbi^  school,  boarders  |  mew  in  the  master's  bousei  foc==^ ' 
do  not  find  any  witness  who  negativesi  and  there 


to 
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q^  yfho  affivni)  \h,Vii  tb^  practice  wa^i  tp  admit  fprei^- 
boarding  with  other  persons  in  Bviglfif.  Unless  I 
\  tQ  $^yi  that  qone  are  tp  bq  admitted  to  this  sqbpol 
p^t  iphabitants  of  JElinglei/^  wbetbef  with  or  without 
latioQ  to  th^ir  settlementS|  or  being  the  chil^rf^ii  qf 
1^  parcRtSj,  I  really  do  nq\  ki^ow  ppqu  lyljat  i]i^  di^ 
ict^  i^  tp  ti^n,  ^^etv^een  bparders  ij;^  Ifr.  ^f^lq/*^ 
pj(^  and  bo^f ders  iq  qt^ej  per^oi^'s  J^pus^,  V^]?^  If 
^  cjfcumst^ce,  that  hia  att^ntipi^^  mifl^t  ]^  n^q|:e 
^oaiygly  pall.^^  to  \\\e  jgprippr  than  to  the  ]^\\^t. 

l^t  spRppsingtbis  practice  tq  ha?!^  cqpfpvj?d.  fpr 
r^y^  flr  fof ty^  pr  ^^y  ypr%  or  p^f^y  it  a^  fyv  ^c}^  a§ 
r  Pf ^ns  berg  speaiH  pf ^t,  b,ut,  ^d^ttin^  tl^at,  p^eyioys 
^aj  period),  ith^jC^  w^rq  jiq  l^^jf^ers,  ifl^p^  tp  l^e 
ed  upon  in  this  suit,  not  upoq  tl^e  grpi^n^  of  miscpn- 
tf  or  of  too  much  attention  being  given  to  the  board- 
and  too  little  to  the  scholars,  to  declare  that  those 
[rders,  pf  either  species^i  shall  not  be  take;)^  or  to  ip- 
ate  sucn  an  enquiry  as  is  here  directed.  Imiistcon- 
ir  what  sort  of  a  precedent  I  am  establishincr  with 
pect  to  almost  all  the  grammar  schools  ip  the  kinir- 
D :  for  there  are  very  few.  I  believe,  in  which  boarders 
not  tak^n ;  apd  it  is  the  pr^iciple  of  the  universities, 
a  aens^,  with  respect  to  commoners  an^  fellow  cpmr 
ners^  If  I  am  to  say,  that  Dr.  Hartley  shall  hav^  no 
urders  in  this  school,  I  do  not  know  wfiy  an  informa- 
Q  shouTd  not  be  filed  in  every  one  of  those  qases  pf 
iminar  schooU  in  which  boarders  have  been  received^ 
many  instances,  to  the  infinite  beneQt  of  the  free 
iplara*  I  feel,  therefore,  no  inclination  judicially  to  de- 
min^  that  Dr.  Hartley  shall  take  no  boarders  of  either 
aries,  but  I  am  ready  to  admit  this,  that  if  you  can 
ike  out,  that  either  iii  this  school  or  in  any  other,  the 
!€  scholars  have  not  the  attention  paid  to  them  that 
^  ought  to  have,  and  that  there  are  thpse  distinctions 
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sedulously  and  anxiously,  and  which  are  still  more  impro- 
per, if  corruptly  kept  up,  between  the  free-sdiolars  and 
boarders  which  are  imputed  here,  that  is  misconduct  that 
must  be  corrected ;  but  upon  the  dry  simple  fiict  tht 
boarders  are  taken,  I  do  not  feel  inclined  to  direct  m 
enquiry.     On  the  other  hand,  when  we  know  who  an 
the  proper  trustees,  I  go  the  length  of  saying  diat  ii 
will  be  their  duty,  as  well  as  of  the  trustees  of  all  schooia 
that  take  boarders,  to  attend  to  whether  the  Master 
does  or  does  not  go  into  excess  upon  the  subject,  and 
whether  he  is  introducing  boarders  to  an  extent  incon- 
venient and  prejudicial  to  those  who  must  be  admitted 
to  be  the  primary  objects  of  attention,  and,  therefixK^  m 
the  terms  of  the  decree,  I  shall  take  care  to  point  oot 
the  principles  on  which  I  act^  in  each  view  of  the.GHC^ 
with  r^pect  to  boarders. , 

There  is  then  to  be  considered,  the  question  ifl  to 
what  has  been  the  usage  ynth  reference  to  the  matteD 
taught.     Although  the  opinion  I  have  formed  is  ik 
that  when  a  school  is  instituted  as  a  free  graoimir 
school,  without  more,  it  is  a  school  to  teach  the  elements 
of  the  learned  languages,  yet  I  am  ready  to  agree  in  this 
case,  that  there  is  enough  to  be  found  in  the  di£fereot 
instruments  of  endowment  to  have  authorised  those  wbo 
took  the  property  under  those  endowments  to  have  in* 
stituted  different  schools,  and  schools  in  which  matten 
of  a  different  nature  were  to  be  taught;  with  respect  to 
those  instruments  which  form  a  fund  for  the  mainten* 
ance  of  a  schoolmaster,  without  saying  what  sort  ot 
schoolmaster,  a  master  might  have  been  appointed  to 
teach  the  elements  of  English  reading  and  arithmetic^ 
or  other  matters  of  general  learning.     I  go  further  thai^ 
that,  because,  if  there  was  an  ancient  free  gramma^ 
school,  and  if  at  all  times  something  more  had  beeB^ 
taught  in  it  than  merely  the  elements  of  the  learned 

languages, 
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right  to  have  a  construction  put  upon  the  endowment   ^     '  "^  . 

iSerent  from  what  would  have  been  put  upon  it  if  a  dif-     Gbnxeal 

'Sfeat  usage  had  obtained.     In  the  case  of  the  Ijceds     haeixet. 

dkool)  the  instruments  of  endowment  permitted  as  much  school,  with- 

F different  applications  as  here;  some  were  for  free  o"'™®"** 
^^  '  means  a 

Runmar  schools,  and  ethers  for  a  school ;  but  I  was  of  school  for 
linion,  that  it  being  very  clear  that  there  had  never  ^^Jnttd^ 
en  an  application  of  the  rents  and  profits,  or  any  part  the  learned 
the  revenues  of  that  school,  to  any  other  purpose  ^q  ^^^  ^ 
an  to  the  purpose  of  a  free  grammar  school,  that  usage  teach  other 
IS  quite  sufficient  ground  for  me  to  conclude  that  there  learning  may 
id  been,  if  I  may  so  express  myself,  a  legal  devotion  e^p|anato% 
'the  whole  to  the  purposes  of  a  free  grammar  school,  of  thewords, 
nt  if  I  could  from  that  usage  infer,  that  what  had  been  ferentcon- 

wen  to  a  school  generally,  was  properly  applied  to  section  on 
^  them* 

free  grammar  school,  I  should,  if  there  had  been  a  free 

iiammar  school  with  an  usage  to  teach  more  than*  the  dowments* 
hnents  of  the  learned  languages,  give  a  construction  partly  for  a 
^  the  words,  borrowed  from  the  usage,  as  explanatory  partly  for  a 

ffthfim  grammar 

*"^*  school;  held 

upon  the 

1  think,  however,  in  the  present  case,  that  I  cannot  ^tn^^ 
Urn  the  instrument?  prior  to  1671,  or  in  that  of  1671,  that  the  whole 
ividence  of  any  usage  making  this  other  than  a  free  gaiiv  devoted 
Simmar  school ; .  and  when  we  look  at  the  reference  to  the  latter 
lUdi  the  commissioners  have  made  to  the  school  oi 
iAirgh^  which  some  of  us  know  to  have  been  oxie 
if  4e  most  celebrated  free  grammar  schools  in  the  north 
itkgland,  (and  a  free  grammar  school  only,)  and  the 
cfamce  they  have  made  to  the  school  of  Wakefield^  and 
•e  the  usage  of  both  these  schools,  not  only  as  to  the 
Hatters  taught,  but  as  to  taking  boarders ;  and  when  we 
»tk  at  that  instrument  of  1623,  I  think  it  appears,  that 
^  discretion  given  by  the  prior  instruments  to  the 
had  been  so  exercised,  as  to  join  the  revenues 

which 
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which  might  have  been  optionally  applied  to  otlier  |mi 
poses,  with  those  which  could  only  be  applied  to  i  fte 
grammar  school  originally.  I  am  willing,  howertfi  t 
admit,  that  if  you  look  at  the  subsequent  evidence  ai  ft 
back  as  living  memory  can  go.  It  would  be  too  atrol^  t 
say  that  you  can  collect  in&lllbly  the  right  fnlereiiceftvil 
those  documents  of  162S  and  1671,  when  yon  take  dm 
as  evidence  with  respect  to  the  school  being  a  firee  grta 
mar  school,  if  the  evidence  given  by  living  witneitt 
goes  to  destroy  the  inference  you  draw  from  the  t 
struments. 


It  is,  therefore,  necessary  to  examine  that  ei4deB« 
and  it  goes  back  as  far  as  the  year  1738  or  I7S9« 
have  taken  the  evidence  of  the  persons  who  qpeak  ; 
what  passed  during  every  ten  years, 'and  oomparecl 
together,  and  I  will  state  the  general  result  of  Hi 
think  it  is  a  point  that  I  cannot  send  to  an  enqolff 
because  I  do  not  think  it  possible  to  have  mof^  (Ht' 
dence,  and  therefore  I  shall  state  my  own  opinfon  M 
it,  subject  to  any  observations  you  may  make  upon  te 
evidence.     My  firm  conviction  is,  that,  in  this  period  f 
English  reading  has  been  taught ;  but  I  think  it  baa 
been  taught  to  an  extent  which  has  been  made  idb- 
servient  only  to  the  primary  purpose  to  which  the  school 
seems  to  have  been  devoted  in  162S  and  16/1,  that  is  tP 
the  teaching  of  the  learned  languages.     The  Defendtfl* 
say,  that  before  a  boy  comes  to  this  school,  he  mail  be 
able  to  read,  not  so  as  to  be  master  of  the  art  of  nidg- 
ing, but  so  that  he  may  be  put  into  the  Latin  acddeoea* 
The  other  side  say,  on  the  contrary,  that  the  usage  <d 
the  school  is,  that  every  free  boy  is  to  come  sopplis^ 
with  an  hornbook  or  a  primer,  and  in  this  school  he  i0 
to  learn  his  A,  B,  C,  and  begin  the  first  elements  of  the 
English  language.     That  is  the  great  dispute  between 
you.    Now  upon  looking  at  the  whole  of  the  evidenoe^ 

and 
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and  recolleetiDg  what  Is  the  fair  inference  to  be  drawn 
fttim  the  inquisition  of  1628,  and  the  endowment  of 
1671 J  I  am  decidedly  of  opinion,  that  the  weight  of 
er/dence  is  against  the  notion  that  boys  are  entitled  to 
go  to  this  school  to  learn  their  A,  B,  C.     I  think  you 
win  find,  that  the  evidence  of  those  that  seek  to  esta- 
blish the  contrary  proposition,  is  contradictory  in  itself; 
ftsfwi  will  find  it  givefa  by  persons  who  nevertheless  pro- 
fe^s  to  be  ignorant  of  the  rules  and  regulations  of  the 
ohooli  you  will  find  them  contradicting  each  other, 
independently  of  this,  you  will  find  that  the  great 
ight  of  credible  and  respectable  testimony  is  the  other 
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I  admit  I  think  it  is  clearly  proved,  that  to  a  certain 
(SBLtent,  the  boys  learn  English  reading  in  this  school,  but 
ttien  I  say  subserviently  only  to  the  other  purpose,  and 
nothing  I  shall  do  in  my  decree  will  lead  to  any  altera- 
tion in  that  respect ;  for  whilst  I  hold,  that,  for  the  pur- 
poses of  a  grammar  school,  it  is  fit  that  boys  should  go 
Aere  so  far  capable  of  reading  English  as  to  be  put  into 
the  Latin  accidence,  I  do  not  mean  that  they  should 
be  such  proficients  as  not  to  be  called  on  to  do  that 
^Uch  I  know  to  be  a  duty  in  some  other  grammar 
idiools,  namely,  frequently  to  read  the  English  Testa- 
inent  and  Bible ;  nor  do  I  mean  to  say  that  the  spelling- 
book  is  not  to  be  used,  for  the  evidence  goes  to  spelling- 
books.   It  is  therefore  I  take  the  distinction,  that  I  think 
English  reading  must  be  taught  to  that  extent,  an  ex- 
tent which  I  take  to  be  in  due  subservience  to  the  pri- 
ttoy  objects  of  the  school  as  a  free  grammar  school; 
'bat  I  think,  that  neither  in  162S,  when  that  reference  is 
iQade  to  other  schools  for  regulations,  nor  in  1671,  when 
^derland's  endowment  is  made,,  was  it  the  purpose  of 
^  foundation,  that  boys  should  go  to  it  to  learn  their 

I  feel 
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I  fed  obliged  to  Mr.  Spence  for  correcting  the  notum 
I  had)  that  it  was  hardly  possible  to  find  a  free  gnunmar 
school  where  bojrs  were  taught  their  Ay  B,  C     I  httre 
looked  through  the  book  he  mentioned^  and  must  correct 
fhat  notion.  There  are  some  free  grammar  schools  which 
have  afterwards,  by  letters  patent,  been  partly  devoted  to 
that  species  of  education ;  but  whether  the  letters  patoi^.,^ 
were  the  creators  of  that  species  of  education,  or  whethe^^ 
that  would  have  been  the  construction  of  the  private 
dowment,  is  another  question.     I  agree,  there  are  to 
found  instances  of  other  grammar  schools,  where 
have  been  no  letters  patent,  in  which  such  edncatioa  b^n 
been  given ;  but  the  difficulty  I  have,  in  many  of  tho^p 
cases,  if  not  in  all  of  them,  is,  that  I  do  not  knov  bj 
what  autliority  it  is,  that  much  of  that  which  is  stated  to 
have  been  done,  has  been  done*     Supposing  it  were  tbe 
law  (and  I  will  not  say  that  it  is  not)  that  the  Kin^  k 
the  Court  of  Chancery,  could  apply  funds  provided  fx 
one  purpose  to  another,  how  is  it  possible  to  say,  tint 
that  which  has  obtdned  by  the  mere  authority  of  tnn- 
tees,  changing  the  original  purpose  for  another,  cm 
be  looked  on  by  roe  as  a  legitimate  precedent  ?  and,  tller^ 
fore,  though  I  think  that,  to  the  extent  to  which  tesdn 
ing  English  has  gone,  I  ought  to  support  it,  supporting  ^ 
to  a  greater  extent  would  be  extremely  mischievous. 


It  is  said,  that  taking  these  boarders  has  driven  the 
free  scholars  out  of  the  school.  I  should  feel  a  grttt 
difficulty  in  knowing  what  to  do  with  the  case,  if  that 
were  established  to  my  satisfaction,  because,  whatever  it 
might  be  fit  for  the  Court  to  do  after  Dr.  HarUof  shiU 
cease  to  be  Master  of  the  school,  it  would  be  very  dit" 
tressing  to  make  such  an  alteration  with  reference  to  Dr^ 
Hartley.  It  could  not  be  done  justly,  unless  it  were  t 
matter  of  absolute  judicial  necessity.  I  observe,  thit 
many  of  the  witnesses  say,  that,  as  a  grammar  schooit 

tfatft 
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^  will  be  of  no  benefit  to  themu  Now  that  is  a  con- 
^deration  with  whidi»  if  the  loss  of  benefit  is  not  impro* 
pody  produced^  I  have  nothing  to  dp ;  for,  if  the  founder 
AoQght  fit  to  establish  a  grammar  school,  and  if  after* 
wsid%  fromdiflferent  notions  aboiU  education  preyailing^ 
it  becomes  of  much  less  public  benefit,  that  is  not  a 
groand  upon  which  a  judge  can  alter  it.  He  that 
SMBled  it  had  a  right  to  determine  its  nature.  I^  there- 
ove,  the  grammar  school  at  Bingley  has  (not  by  the  fiiult 
4  may  one)  become  of  no  use^  the  inhabitants  may  re- 
p€t  il ;  but  I  can  give  them  no  remedy  whatever.  That 
UQy  of  those  grammar  schools  have  ceased  to  be  of 
ftit  utili^,  which  formerly  resulted  from  the  learning 
tee  tangfat,  I  am  afiraid  we  cannot  doubt.  I  know 
tdhoob  in  the  north  of  England^  which,  even  in  my  me- 
iloiy,  were  peopled  with  boys^  where  there  are  now,  I 
Mieni^  as  few  free  scholars  as  in  that  of  Bingley.  .  But  I 
CVDDt  go  the  length  of  saying,  that  that  has  been  occa* 
rioned  by  boarders  hfing  lakoi.  In  the  first  plaof^  many 
tf -Ibe  individuals  for  whom  the  benefit  was  originally 
iljiiiidcd^  are  not  persons  who  would  now.  act  wisdy  in 
^Mdog  advantage  of  it ;  and  there  are  other  causes,  cec^ 
^  fiidiions  about  education,  that  havealtered  the  taste 
tf  many  persons.  I  have  now  gone  generally  through 
^hcads  of  this  case^  and  I  shall  hand  down  the  minutes 
tftk  decree. 
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the  Lord  Chancdlor  gave  out  the  jninutes.  of  the  de* 
observing^  that  he  was  of  opinioit,  that  peither  writ^  ^^^  ^^- 
St  w  reading  were  to  be  introdliced  into  the  free  gram- 
^  icfaool ;  but  if  there  were  oth^riunds^  not  absolutely 
^naopriated  to  a  school  of  that  description,  he  thought 
^  decree  should  not  go  to  previent  the  consider^ 
^^  wliether  they  should  I  be  applied  to  the  other 
''■taohea  of  educatioi)^  after  the 'death  of  Dr.  Hotilegf. 

Vol.  il  C  c  Dr. 
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Dr.  HaHlmf  eould  not  be  entirdy  diimiiwfJ  filM  the 
suit  on  account  of  the  leaie  which  he  hdd.    The  ioqniij 
respecting  the  occupation  of  the  estate^  and  the  tarn 
upon  which  they  were  hdd|  was  neceesary^  in  order  to 
gt?e  yalidity  to  the  appointment  of  tmsteea. 


His  Lorddiip  doth  declare^  that  the  DefendiMb  & 
Hutilnff  having  been  nominated  head  master  of.  die 
school  at  Bin^eyj  as  in  the  pleadings  is  mentioned,  in  th# 
year  1791>  and  hairing  continued  to  act  ai  sncli  thosj 
master  for  many  years  prevbus  to  the  filing  cif  tbepi9- 
sent  information,  the  validity  of  his  appoiatoicnt  tn^fi^^ 
not  to  be  brought  into  question,  in  ca^  being  ss 
pointed,  and  having  so  long  acted  as  schoolmash^  k^ 
has  duly  executed  the  duties  of  that  office;  and 
also  declare^  that  the  induction  of  the  DefrndsBt 
Hf  into  the  vicarage  of  BingUy^  did  not  o 
vacancy  of  the  office  of  head  master  of  the  aelioQl,er 
iguire  him  to  rerign  the  same ;  that  the  duties  of  vistfi 
they  are  by  law  permitted  to  be  exeonted,  are  not  i 
compatible  with  the  office  of  head  master  of  tha  sdbofll^  « 
and  that  there  is  no  proof  in  this  cause  that  tbqr  lia^^ 
been  so  executed  in  fact,  aa  to  have  been  inoompsftibS^ 
therewith,  nor  any  written  evidence  in  this  caasi 
establish,  that  the  head  master  of  the  school  oonld 
hold  that  office  if  he  became  vicar  o^Bingleym  And 
declare,  that  the  present  school  of  Bingleyj  in  the  p 
ings  mentioned,  of  which  the   Defendant,  JB^  A, 
Ae  head  master,  is  a  free  grammar  school  tar 
the  children  of  the  inhabitants  of  Bmglqf  the 
languages ;  and  that  no  boy  is^  of  rights  entitled  to  tf^ 
admitted  to  die  said  school  as  a  free  scholar  therein^  natM 
he  can  read  the  New  Testament,  or  BiU^  soffideall^ 
well,  to  begin,  upon  his  admissicni,  to  learn  tlia  Latin  a^ 
cidence.  And  doth  dedire,  that  il  appean  from  ike  cf» 

I    dsaoe 
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dwM  that,  for  a  Itmg  couive  of  y«an  Mbre  md  mc* 

ikm  •ppomtment  of  the  Defendiuitt  Mt  H-%  wd  d«rf 

iig  ibe  many  ye^r^  io  which  he  hts  acted  a«  hand  maiv 

(ar  of  iba  said  sohoolt  tbd  ravanuas  pf  tba  said  aavaral 

binds  Md  astates  maotionad  ia  the  ioformiitioni  wbatbar 

aim4Mtely  approprjatadt  by  tba  raspactira  grants  tiiarao^ 

t0  the  iiaainbsnani^  of  a  grammar  schoo)»  or  nott  \ik  abr 

•^Intely  approprial»d;  but  which,  acmsistently  with  die 

Bflid  gfaatsi  iDighti  (HT  ipight  not,  ba  so  appropriatadt 

\$mfl^  AH  fiictf  iifi  &r  as  iippears,  exaapt  as  to  what  baa 

Inwh  anjoyad  by  the  popr,  nlways  beap  AppU^  for  the 

iJMH^t  pf  the  grammar  scbopl  at  ^%^i  apd  that  attdn 

uppliaatioo  thereof  ougbjt  not  to  be  disturbed  whilst  the 

]Piafepd»nt  shall  continue  head  lOMtar  of  tbl^  said  P^bopl* 

iBtot  this  dedaratipn  if  to  be  without  prejodiQ^  to  what 

Vmr  ba  fit  to  be  ordered  for  the  mfijntenanea  4»f  any  other 

'  idia^at  Binglejf^  by  competent  autboi^ity*  after  be  ibull 

UpM  to  be  sucb  head  maf  t^r  i^f  the  (^rid  ^icboolt  ifjtb  respacit 

.   if^  levanoes  pot  abfobtely  apprppri^edi  by  tba  grants 

Apeofi  to  tba  maintenam^  of  a  fpfrnv^v  aphoo),  bub 

(ppnisteptly  ^herewith,  applicable  to  tba  nM^nMnani^  pf 

ip|:  other  diatinct  schooU    Apd  doth  also  d^laijub  ibiM^ 

'  I  ^)pear%  tbat  for  ipapy  years  h^iof^  tb#  apppgitmant  of 

1^  ^  said  Defendant  to  ba  bead  master  of  ^  ^i4  /scbpol, 

{(bid  been  usual  £>r  the  said  master  to  t^i(e  bw^d^s  to 

'-  lit  educated  in  the  said  school;  an^  tbar^r^  U^  be^ 

Md  those  who  appointed  the  said  Defi^ndauti  u^p^t  have 

nd^ntood,  that  be  was  to  be  at  Ub^rty  io  ta]w  juiah 

> :  !t|Qirdsrs ;  that  so  taking  boarders  ia  not  incopsi^tei^t  with 

lifsdnty,  aa  master  of  a  free  grammar  school  uQless  it 

iWl  occasioil  a  breach  of*  duty  in  the  ;)Cigle>9t  or  jmpro- 

pBT  treatment  of  such  boys  9»  are^  of  right,  entitled  to  b# 

ffft  scholars  in  the  said  sdboo],  or  a  pr^uds^e  tp  tbejjp ; 

'  loid  therefore,  the  Defendant,  22,  U^^  is  to  be  ^  lir 

bp^  to  take  boarders^  in  aui^  iwnboTf  And  to  f)|^  ^^ 

iflph  a«  8b#U  be  allowed  ^y  tba  p«r9(^flFtiiqgj|^^E|]«|eff 

C  c  2  for 
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JD».  If.  '       TAYI^OR  »,  tEIGH. 

AfUr  iIm        PTIHIS  was  a  modon  to  extend  the  common  iojandkn 

ju^on  has      "^   to  ^ay  triol^  upon  the  u^tial  affidavit. 

5f "  f .'"S^^      The  bill  was  filed  b  Odob^,  and  the  injanction  tif 

the  Plaintiff  '  •    ^-^  »    •    . 

may  moTc  to  obtained  oti  the  18th  of  Notfember^  on  the  DelendiDn 

Sy  triaUpon  ^PP'y^g  ^^  *  dedinlud  to  take  their  answer.    The  pM* 

the  usual  af-  gent  motion  wad  made,  in  the  first  instance,  befbft  iflw 

though  the  Vice-Chancellor  on  the  l4thot December,  who  upon  bd^ 

Defendant  by  informed  that  the  tJertue  in  the  action  Was  laid  In  Cked&i 

the  Court  aild  that  the  assizes  fer  that  cotmty  would  not  be  Mi 

Ss  M^Bwo^be-  ^'^  ^^^  thotJght,  that  as  tlie  Defendants  must  aaiWflP 

fore  the  trial  belbre  that  thtte,  the  motion  was  premature,  attd  reMtf 

<     * 

Mf  •  Hart  and  Mf  •  Roie,  in  support  of  the  mtAM, 
obserted,  that  it  had  never  been  before  objected  t^te 
Plaintiff  had  come  too  soon.  In  Beaumtmi  v.  FiM[ii^ 
Iin4  ^iM"  dise»,  the  objection  was,  that  he  had  noteoM 
eai^liei^.  The  eim  of  Garlkk  y.  Pearson  {h\  wa«  M 
mentioned* 

MlP*  K&e  emiri. 

The  Loud  ChaM(S£lloii. 

Ihayealways  understood,  that  you  could  not  move  feris 
injunctioQ  to  stay  trial,  till  the  common  injunction  ^ 
obtained }  and  the  reason  given  is,  that  if  the  Defend 
puts  in  his  answer,  you  may  not  want  it.  But  I  sivtjs 
understood  also,  that  the  moment  the  common  injoD^ 
tton  is  obtained,  you  may  go  on  to  extend  it  upon  tb^ 
usual  affidavit,  unless  there  has  been  great  delay,  or  tb€ 
application  is  made  a  day  or  two  before  trial.     But  I  d^ 

(a)  5  Mad,  109.  1  SuHiti.  204.  (b)  10  Fr#.450. 

llOt 


CUIE»  IN  OBANOBaYl 

low  how  it  can  be  said  that  a  party  comes  too  early^        IftMi 
upon  the  notion,  that  the  Defendant  may  put  in 
Bwer  in  d^9  tiiq^ ;  .#nd  ihQU|[l|  there  may  be  no 
mischief  from  that  in  a  particular  case,  we  must 

lor  wl^at  would  he  ^  effect  pf  U  ip  c^ec  9tiiB^ 
isc^  in  tl^is  c^e^  A^  actip^  ww  to  l?^  trie4  «t  Ifert 
)at^  9P  the  ^ame  .d^  this  motion  w^  n^ad^  a^o* 
erson  files  a  bill  t^jrestraijn  an  a^j^on»  which  is  to 
A  fy^e  or  six  wed|:s  afl^  a^  Lancaster^  hpw  long  i4 
waitri^r  the  trial  of  the  action  haf^lj^e^en  ftaid  a^( 
before  he  can  move  to  stay  trial  in  his  case  ?  If 
to  be  the  rule  for  Chester^  th^^e  must  ba  ftUo  one 
tier  pUce^i  ^d, th^e  must  be  a  diffoirent  9oe  wit^ 


e  Court  has  laid  it  down  as  a  rule,  that  an  appli- 
i  in  a  certain  fom  i?  all  th^  is  rftqulirddf  fuid  it 
f>t  he^  th^'  particular  circumstances  of  the  case. 

as  I  learn  from  the  Register,  has  been  the  con- 
practice*  It  is  the  law  of  the  Court,  and  it  is  not 
altered  without  considerable  attention  and  general 
irrence.  The  general  rule  and  practice  is,  that 
hall  not  have  the  order  to  stay  trial  till  you  have 
he  common  injunction,  and  that  afterwards  you 
have  that  order  upon  an  affidavit  that  you  cannot 

go  to  trial  without  the  Defendant's  answer,  and 
the  discovery  expected  to  be  obtained  from  it  is 
'  to  be  useful  to  your  defence.  There  are  no  means 
owing  when  you  will  be  able  to  get  in  a  full  answer. 

Reg.  Lib.  B.  1820.  fol.  176. 
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Dmc.  19. 


REEVE  V.  PARKINS. 


Sm*^  TM[R.  Hari  and  Mr.  T^edf  moved,  exparte^  vipoa^ 

mtnin  ptf-  -^*^  filing  of  the  bill,  for  an  injunction  to  restraia  the 

FrieiM^So-  Defendants,  the  committee  and  trustees  of  a  Friendly  So- 

defy,  founded  dety,  called  the  Helpmate  Society,  firom  applying  any  <C 

principlei,  ^^  fiinds  to  (he  payment  of  the  annuities  payaUe  aeoor^ 

ten^toez-  ing  to  the  rules,  and  from  selling  bnt  the  stock. 
Hmdf, 


The  bill  was  filed  for  the  purpose  of  having  the 
dissdved,  and  was  supported  by  aflBdavits  showing  tftast 
its  rules  were  framed  on  erroneous  principles;  the 
nnities  chargeable  cm  the  funds  had,  in  consequence 
oome  so  numerous  as  to  be  likely  to  exhaust  the  whrilrr 
The  case  of  Pearce  v.  Piper  (a),  was  dted  in  supporC  of 
the  motion. 


•  w  a  r « 1 1 


The  Lord  aanceUor  granted  the  inji 

R^.  Lib.  B.  18S0.  feL  1 19. 


(a)  17  Fe§.  1. 
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RACKENBURY  v.  BRACKENBURY.  ^^  s. 

!ie  year  1814,  Charles  Brackenbury  devised  an  Acon^rnwc 
te  in  the  county  of  Lificcln  to  hb  eldest  son,  the  the  purpose  of 
F,  for  life,  with  remainders  oven     He  afterwards  ?II!!!^r*® 

'  '  grantee  a 

d  certain  indentures  of  lease  and  release^  dated  colourable 

h  and  Slst  of  August  1815,  by  which,  in  consi-  ^  klll^jnune 
1  of  natural  love  and  affection  for  his  second  son,  remains,  with- 
fendant,  and  for  his   better  maintenance  and  made  use  of, 

,  he  conveyed  the  same  estate  to  him  in  fee.  '"  the  custody 

1     n       1  ofthegrantor, 

mveyance^  it  appeared,  was  made  for  the  pur-  and  after  bis 
f  giving  the  Defendant  a  quaUfication  to  kill  i^^'j^^^ 

grantee  after- 
wards obtain- 
ing the  pos- 

testator  died  in  1816,  when  the  Plaintiff  took  session  of  it, 
on  of  the  estate.     In  October  181 7^  the  Defend-  ing  dbat  he  in- 
led  on  the  Plaintiff,  and,  after  sUting  that  he  ^^^^  ^. 

^  means  of  It  to 

de  a  bet  of  ten  guineas  that,  he  was  qualified  to  impose  upon 
requested  the  Plaintiff  to  lend  him  the  above  cidmJSiT^"' 
I,  in  order  to  show  his  qualification  to  the  person  esute.    A 
bouL  he  had  made  the  bet,  promising  to  deliver  ^  will  not" 
ack  immediately  afterwards,  and  repre&entbg,  grant  relief 
t  should  otherwise  be  obliged  to  ppiy  the  bet*  ty.    Sen^' 
ritinffs  were  delivered  to  the  Defendant,  and,  'The  decree, 
thus  obtained  possession  of  them,  he.  refused;  to  filed  for  the 
iiem,  and  was  proceeding  to  recover ,  possession  j^'^a^^* 
estate  by  qectment.    The  bill  aUcg^  that  the  directed  the 
lad  never  been  d^ered,  but  remained  in  the  bringan  eject- 
on  of  the  testator  as  escrows,  and  prayed  that  ment,  the 
i^  be  delivered  up  to  the  Flaintifl^  and  for  an  not  to  be^r!^ 
ion  to  restrain  the  action.  strained  from 

defeating  it  faj 
means  of  an 

Defendant  represented,  that  the  deeds  were  re-  ^^anding 

After  the  de- 
order^cannot  be  made  on  metioa  to  mtrain  the  setting  up  of  outstandii^ 

giilarly 


0A8E»:»f  0IiA] 


mi ; 


Bracken- 

•;■■•■ 


galarly  executed  by  his  father,  and  that  the  ezecatiot^  qj 
them  was  attested  in  tbe  usual  manner ;  that  livings  i^ 
his  fatbee^ibou9f5  tbQ  U^^r  retfibi^  pc^^^pn  ^  thetn 
as  a  trustee  for  him,  and  received  the  rents  in  order  to 
relmbur^ '  liimself  considerable  sums  adTanced  on  ^ 
Defendant*^  account*     He  also  stated,  tliat  the  Plafnnff' 
having  threatened  to  destroy  the  deeds,  he  had  abstaifadl 
from  making  any  claim  while  they  remaihed  ih  his  poi* 
session,  but  admitted  that  he  bad  asked  for  them  for  tiM 
purpose  mentioned  in  th^  bill,  denying  at  the  same  titte 
diat  he  hiui  promised  to  return  them. 


.ir 


'  M- 


. .  ;  >. 
-•..\  *"i     .;«'r  ■• 
■  •!     > 

f>  .        .      At    •      ■!      •■ 

i 

,<•«  .••■.  i  I. .  ■•. 
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By  fh^  d^ree  made  by  the  Vice  ChanceUor  on  te 
15th  otjime  Id  1$^,  the  Defi^diint  was  ordei^ed  tb  bifig 
an  ejectment,  founded  upon  the  indentures  of  JtgKt 
1815,  for  the  recovery  of  the  estate;  the  Plaintiff  noda^ 
tsaking  to  do^veiy  thing  to  assist  the  Defendenl  hky- 
hig  it^  an4  the 'Defendant  was  to  admit,  that  tbdiMM 
And  tlie  Plahitiff  continued  In  pcissession  of'theesMi 
itnd  tb^  id4^  an^d  that  the  Defendant,  exc^t  as  to  il 
ptiomise  ib  tettirft  the  deeds^  obtmned  pcfeoeBidpBo{th<t 
M  stated  fii  Aitd  bill.  («) 

Cte  tbd  trial)  tfie  Plaintiff  set  up  an  ootstaiidhig  1^ 
eMate,  and'Ae  Defendant  (the  Pktatiff  at  kw)  wai  Hff^ 
ittit^d.  An  oi^r,  fm  motion,  was  afterwafi(l8  madf  bf 
His^  Hdti6uiS  on  the  Kth  of  Nmembe^  1^19,  diMing 
a  new^tridl,  and  that  the  Plaintiff  should  adMt^tbflllkt 
fithei^'was  Bciizeid  in  fee«t  the  tnne  of  ^  ttecutifli  4 

tbeindenttoi^esof  yiagu^  1811^'         i  -    . 

•  •  ' ••'       -It  ■  . ,  ,  ,,  •..,.■■. 

A  motiM  wiAe  made  on  tbe^p^rir  o#  the  THiiiiHrftt 
discharge  this  order.  '        .  ','1.1}.. 


(a)  B^.£ib.  A.  liUh«^  l«||^ 


Mr. 


i     « 
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aat 


ICr.  Home,  ibr  the  Plaintiff 
Mr.  Hartj  for  the  Defepdant. 


r  ■■; 


mt'm^^mmmm 


■••(■•^P-*f"W< 


BaaiuM 


.  The  Lord  Chaneellor  said  his  idea  mam  tbat  Ibt 
bill  ought  to  bave  been  dismissed  ia  the  6p#t  if^st^QCfi, 
If  it  comes  on  to  be  heai'd  on  appeal^  i|  will  be  Y^rj  di^ 
ficult  for  you  to  poratiade  me  that  th^  bill  ought  to  h%y^ 
hcem  entertaiiked.  The  inclination  of  mj  opinipn  hi 
lluit  it  11  not  arCasQy  in  which  either  party  hm  a  r^bt  tQ^ 
«pip1j  to  a  court  of  equity.  The  Court  ought  to  iiav^ 
we  will  have  nothing  to  do  with  either  ^  i^ii^ 
if  you  giTe  relief  at  all^  it  must  be  eOeetual^  wbi«b 
ttM-deomr  would  not  do  without  the  addition  to  it  in%^ 
bgr.ftii  ofden.  However,  wher^  the  decreo  has  dir^6<J 
va^  ^jecttoent,  without  restraining  the  party  frop)  aettlRg 
op  the  outstanding  estate,  that  cannot  be  set  right  ei^-f 
•apt  fay  an  appeal  or  a  rehearing.  The  opiy  qu^ioii 
i%  idwiker  ihia  addition  to  th^  deorec^  tl^us  made  ii|m 
■wtion,  be  rcgulur  or  not. 


March  5. 


PT*" 


■f^r 


^F 


fite  h\%  in  tide  cause,  was  filed  by  an  elder  brodie^ 

^  PeKOh  pf  the  name  o( Brasienbury^  against  his  youogtr 

^^^ther.     The  former,  it  appeared,  had,  in  his  possta^ 

^*on,  at  the  time  of  the  death  of  their  father,  certain  in- 

^^tures  of  lease  and  release,  conveying  an  estate  to  the 

^^tor,  and  the  purpose  for  which  they  were  executed  wiis 

*^ted  to  be,  that,  in  case  any  information  should  be  esfr- 

^ibited  against  him  for  sporting  without  a  qualificatioBf 

^^  ftigbc  go  to  the  chest  of  his  father,  and,  by  produeing 

^^^n,  defeat  any  such  information  r  the  policy  irf*  the  IfWt 

whether 
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whether  it  is  a  wise  one  or  not  it  is  unnecessary  to  eoii- 
sider,  requiring,  that  a  man,  in  order  to  sport,  should 
have  a  qualification  in  landed  property* 

The  father  died  with  these  deeds  in  his  own  possesuoD. 
They  had  been  delivered,  in  the  technical  sense  of  the 
word,  but  not  to  the  younger  son^  and  the  younger  son, , 
in  his  answer,  states,  that  his  father  had  been  in  the  ha>^ 
bit  of  making  him  certain  allowances,  as  one  of  his 
and  that  he  retained  the  rents  of  these  lands  by  way 
reimbursing  himself  the  advances  he  so  made.     The  b^ 
alleged,  that  the  father  made  his  will,  by  which  be 
the  estates  to  his  eldest  son,  and  that  some  time  after 
death  of  the  father,  the  younger  son  came  to  his 
brother,  and  told  him  that  he  had  made  a  bet  with  A  J^ 
that  he  was  a  man  qualified  to  sport,  and  he  desired  hin^ 
in  order  to  win  that  wager,  to  put  into  his  hands  tli€i» 
indentures  of  lease  and  release,  that  he  might  shov 
them  to  the  person  with  whom  the  wager  was  mack 
If  the  father  executed   these   deeds   for   the  purpoM 
which  the  Plaintiflf  alleges,  viz.  to  make  a  fraodokofc 
exhibition  of  them  (as  proving  the  qualification  of  bi^ 
son)  to  defeat  any  prosecution  that  might  have  takeSB 
place  against  him  by  the  law  of  the  land,  if  he  I 
himself  to  a  purpose  which  was  contrary  to  the  policy 
that  law,  it  might  have  become  a  considerable  questio!^^ 
if  the  younger  son  had  got  possession  of  these  deed^^ 
whether  a  court  of  equity  would  have  done  any  thing 
relieve  the  father. 


The  deeds  were  left  in  the  possession  of  the  father  till  hi^ 
death,  and  the  eldest  son  then  obtains  possession  of  them. 
He  states  in  his  bill  that  he  thought  it  necessary  to  show 
them  to  his  brother,  to  enable  him  to  win  this  bet,  inti- 
mating that  he  was  very  wrong  in  so  doing,  and  contend- 
ing that  he  had  no  qualification ;  but  he  lends  himself  to 

the 
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tbe  purpose  of  imposing  upon  the  person  with  whom  the 
WB^r  was  made.     That  having  been  done,  and  whether 
or  not  the  younger  son  was  looking  to  any  purpose  be- 
yond that  which  the  elder  son  says  was  his  pretence,  he 
tarns  round,  as  the  Plaintiff  alleges,  and  says,  Now  I 
have  got  these  deeds,  I  shall  give  notice  to  the  tenants 
not  to  pay  their  rents  to  you  any  longer,  but  to  pay  them 
to  me  as  owner  of  the  estate;  and  he  brings  an  ejectment 
to  get  into  possession.    Prima  facie^  with  these  deeds  in 
his  hands,  being  a  conveyance  from  the  father,  who  was 
tenant  in  fee,  there  was  nothing  to  impede  that  ejectment ; 
and  the  Pkintiff  accordingly  files  his  bill  for  an  injunc* 
tion  and  the  delivery  of  the  deeds. 


Recollecting  the  representation  that  was  made  on  both 

ddesy  perhaps  it  might  not  have  been  very  much  out  of 

the  way  if  a  court  of  equity  had  said,  We  will  have  no- 

tlung  to  do  with  it ;  you  may  make  what  you  can  of  it  at 

law.  The  Court,  however,  directed  the  Defendant  to  try 

an  gectment.  The  parties  go  to  trial,  and  the  Defendant 

at  law  sets  up  an  old  outstanding  estate,  and  defeats  the 

ejectment;   an  application  is  afterwards  made  to  the 

Court  which  ordered  the  trial,  and  it  directs  that  no 

Oiitstanding  estate  should  be  set  up.     My  opinion  about 

^l^t  is,  that,  in  a  case  such  as  this,  that  order  ought  not 

to  have  been  made.     I  am  of  opinion,  that  if  it  was  right 

^  let  the  ejectment  decide  the  matter  under  the  circum- 

*^ce8  in  which  these  parties  stood,  it  was  right  to  let 

^  decide  the  matter,  as  it  would  have  been  decided  in  the 

actual  circumstances  in  which  they  stood  before  the  order 

Was  made ;  and  it  is  a  very  different  thing  to  say,  there 

may  be  an  equity  arising  out  of  circumstances,  to  prevent 

«D  individual  setting  up  a  term  to  defeat  an  ejectment, 

imd  to  say,  merely  because  an  ejectment  is  brought,  it 

ifaall  not  be  set  up.     I  shall  therefore  discharge  the 

order  for  not  setting  up  the  outstanding  estate,  but 

without 
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1890.        without  prqudice  to  the  Defendant's  filing 
ibtt  purpose. 

Mr«  Hart  suggested,  that  as  tlie  Plaiutifl 
dealing  with  the  Courtf  and  perniitting  the  i 
on  upon  the  supposition  that  the  real  question  I 
parties  was  to  be  tried^  it  ought  not  to  be  affe 
drcumstanoe  of  this  legal  estate  being  outstac 

J7i€  Lord  Chancelz^or. 

The  conscience  of  the  Court  ought  not  to  bi 
thaty  unless  the  Court  can  say  that  the  term  o 
be  set  up.  The  Plaiutiff  has  not  pledged  hii 
set  it  up ;  he  does  not  desire,  at  least  not  by 
have  the  ejectment  tried.  This  Court  oughi 
strain  a  man  from  defeating  an  ejectment  in 
which  he  can.  If  the  Defendant  chooses  to  i 
put  the  term  out  of  the  way,  the  Court,  if  a  ; 
were  made,  might,  perhaps,  be  able  to  reliev 
it  cannot  be  done  on  motion. 

I  cannot,  on  motion,  do  any  thing  with  t 
decree;  but  the  order  which  was  made  on 
before  the  Vice  Chancellor  must  be  discharg 

His  Lordship  doth  order,  that  the  order  n 
cause,  bearing  date  the  20th  of  Notymber^  18 
charged ;  but  the  same  is  to  be  without  preji 
Defendant's  filing  any  bill  for  the  purpose  of 
outstanding  estate  set  up  by  the  Plaintiff  put 
way  by  the  decree  of  the  Court,  in  order  tl 
fendant  may  try  with  effect  the  action  ol 
brought  by  him,  if  he  thinks  proper. 

Reg.  Lib.  A.  1820. 
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Es  pafie  LA  VELL.  iVbp.  ^9. 

Dec,  81. 

THIS  wag  a  petition  und^r  the  statute  56  Geo.  3.  c  60.  TheCourt  ^ 
—J      -  noty  under  the 

By  that  act,  all  stock,  the  dividends  of  which  shall  statute  56  0^.5. 

iiave  remained  unclaimed  for  ten  years,  is  directed  to  b^  on^p2titi^r'a 
tnmsrerred  to  the  commissioners  for  the  reduction  of  th^  re-tramdfer  of 
national  debt,  and  by  the  fifth  section,  the  governor  and  JJ^clTSat  has 

deputy-governor  of  the  Bank  of  England  are  empowered  ^^  transfer- 

«•  red  to  the  sink* 

to  direct  transfers  to  any  persons  afterwards  establishing  a  ingfund,  when 

daim  to  such  stock;  ifthey  shall  not  be  satisfied  of  the  jus-  ^^^^"•^ 

face  of  the  claim,  it  is  provided,  that  the  claimant  may 

tpply,  by  petition,  in  a  summary  way,  to  the  Court  of. 

Chancery  or  Exchequer ;  the  petition  is  to  be  served  on 

the  Attorney-General  and  on  the  commissioners,  and  the 

Coart  is  authorized  to  make  such  order,  either  for  a 

transfer  and  payment  of  the  dividends,  or  otherwise, 

idating  thereto,  and  to  the  costs,  as  shall  be  just. 

The  sum  prayed  for  by  this  petition  stood  originally 

in  tlie  name  of  one  Urquaharti  the  petitioners  claimed  it 

i*  the  executors  of  Mrs.  Scottj  to  whom  Urquahart  had 

tttigned  it,  together  with  other  property,  by  an  instru- 

^eoi  called  a  deed  of  retrocession,  executed  according 

to  the  forms  of  the  Scotch  law ;  it  appeared,  however, 

that  he  ailerwards  had  refused  to  transfer,  disputing  the 

right  of  Mrs.  Scott.     The  petition  at  iSrst  stood  over,  on 

a  question  being  made  whether  the  Bank  of  England 

fhould  have  been  served ;  but,  upon  inquiry,  it  was  found 

sot  to  have  been  usual.     UrguahaH  had  been  served 

with  a  copy,  but  did  not  appear;   he  was  resident  in 

Scoiland. 

Mr.  BawpeU,  in  support  of  the  petition. 

Mr. 
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1820.  Mr.  Mitfordf  for  the  commissioners. 

JBx  parte  The  Master  of  the  Rolls  said,  that  the  deed  gave  the 
petitioners  an  apparent  right,  but  that  if  Urquahartf 
notwithstanding,  insisted  that  they  were  not  entitled^ 
and  had  refused  to  transfer,  their  title  was  disputed,  and 
it  was  not  the  intention  of  the  act  that  the  Court  should 
determine  upon  petition  between  parties  claiming  ad- 
versely; the  transfer  could  not,  therefore,  be  ordered 
upon  the  petition ;  it  could  not  be  decided  withoot  a 
bill.  His  Honour,  however,  gave  leave  for  it  to  itand 
over,  (a) 

(c)  See  E»  parte  QUUU,  Z  MM.  il8. 
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BLAND  V.  LAMB.  Nov.  22. 

i2)ee,lS,l6.lS. 
the  16th  o{  March  1816,  General  Lamb  made  a  Bequest  of 
oil,  which  was  in  the  following  words.  —  «  My  P^JJ'' hdJa ' 
th  does  not  permit  me  to  go  to  London  to  have  general  resi- 
last  will  and  testament  made  in  a  proper  form,  rition^althmigh 
which  I  am  determined  to  do  as  soon  as  the  acconipanied 
ther  will  permit ;  but  knowing  we  are  all  mortal,  ^ns  fevom^- 
ignorant  of  the  hour  we  may  be  called  hence,  I  ^?g  ®  ^^^^ 
i  this  method  of  shewing  the  way  I  would  have  my  stmction,  and 
11  property  disposed  of.     I  think  I  am  possessed  [^^'"^culL 
L1,S00/.  in  the  five  percent.  Navy,  and  in  the  surplus  beyond 
need  fund  52,000/.,  making  in  the  whole  63,300/.,  JpeSi^y^ 
ich   I   wish   to  be  disposed  of  in   the  following  mentioned. 
tiner ;  —  first,  I  wish  to  leave  to  Mrs.  Elizabeth 
mdj    widow  of  my  uncle.    Lieutenant  General 
mrphrey  Bland,  1000/.  per  annum  for  her  natural 
L.  IL  D  d  «  life, 


Lamb. 
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1820.        <^  life,  free  of  all  deductions^  for  which  purpose  I  desire 
^^  "  the  five  'per  cent.  Navy  may  remain  as  a  fimd,  aod 

V,  ^<  whatsoever  that  is  sh6rt  of  the  1000/.  fer  amm^ 

^^  shall  be  made  up  from  the  other  fund  or  fhods. 
^^  Secondly,  to  the  family  of  my  late  nephew,  Jfh 
«<  Bland  Esquire,  of  Bkmdtfartj  I  leave  20,00(M.;  one 
<^  thousand  to  his  widoiT,  oiui.to  hts  son  Jofaiy  the  pn>> 
"  prietor  of  Blandsfort :  the  rest  to  the  other  diildren, 
*^  equally  divided.    Thirdly,  to  the  widow  and  childreii 
<<  of  the  Captain  Humpbrqf  Blandj  I  leave  10,000{, 
"  one  to  his  widow,'and  three  to  each  of  his  dai^^ilers: 
^*  if  the  widow  should  be  dead,  her  share  to  be  (fivided 
^^  between  the  two  unmarried  daughters.     Fourthly)  to 
'^  the  widow  and  children  of  my  late  nephew.  Captain 
<<  Lqftus  Ottmy  Bland^  I  leave.  10,000/.,    one  to  his 
^^  widow,  and  the  rest  to  his  children,  in  equal  shaics; 
*^  and  to  his  brother  Thomas  Blandy  and  to  his  sister 
"  Mrs.  Cofe,  2000/.  each.     FifUily,  to  my  very  best  of 
*^  friends,  Thomas  Henry  Lamb  Esquire,  of  Pitting 
^^  Greeny  I  leave  my  silver  blaze  pan  and  lamp ;  and  it 
*^  the  demise  of  Mrs.  Blandj  my  silver  br^d-badLCtl 
*^  leave  him,  likewise  both  my  horses,  with  their  siKhlkii 
^^  bridles,  &c. :  he  is  to  have  the  blaze-pan  directly.  ^ 
"  Sixthly,  to  my  servant,  James  Rancey  for  his  fiuthfiil 
<^  and  great  attention,  I  leave  him  one  years'  wages,  a 
^^  suit  of  mourning,  and  all  my  clothes,  hats,  shoes, 
^^  boots,  shirts,  stockings,  handkerchiefs ;  in  short  evoy 
*^  thing  under  the  denomination  of  clothing;  my  douUe- 
**  barrelled  gun   I  leave  to  my  friend   Mr.  Undf  of 
**  Bndon^street  and  Twickem ;  any  thing  I  have  fbtgot  I 
^^  leave  at  the  disposal  of  Mrs.  Bland  of  IsUmorih.    All 
"  my  wines  are  hers." 

He  afterwards  made  the  two  following  codidls :  — 
*^  I  may  have  forgot  many  things,  such  as  money  doe 
^  to  me  from  government,  &c, :  if  such  there  is^  it  is  to 

^be 
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^  hetta»wnintodieiaitt|»fatfiebettefltefiliefagato^ 
^  to  be  paid  to  them  in  the  proportions.  I  dl»  most 
'*  humbly  intreat  my  good  Thomas  Henry  Lanib  Esqnire 
**  td  act  as  my  iexecutor)  with  Mrs.  Bhmdj  widow  <^my 
^  kite  nnde  Lieutenant  General  H.  Bland.  I  lesfe  to 
^  my  filend,  Mr.  Lamb^  IQfU.  instead  of  a  ring;  the 
^  htter  part  of  this  I  wrote  on  die  2(Nh  day  of  «JMy 
«  1816.. 

*  I  mean  the  above  l^acieB  to  my  fionily^  to  be  ia  the 
^  S  per  cent,  reduced  annuities,  and  not  in  money,  and  I 
*  give  an  annuity  of  18  gnineaa  per  annum  to  my  late 
<*  gnxm,  T^kmrn  Wfhon^  for  his  life/'  ~  l^^th  Oa.  1816. 

The  testator  died  two  days  after  the  date  of  the  la#t 
codicil;  and  only  a  few  hours  after  his  aunt,  Mrs.  E. 
Blanif  who  made  a  will,  by  which  At  gate  to  him  the 
residue'  of  her  property,  amounting  to  upwards  df 
20,000/.  At  the  time  of  his  .death  he  was  also  possessed 
of  11,SOO/.  Navy  five  2?^  cents. ;  55,000/.  three  J7^  cent* 
yadueed ;  IMO^.  in  the  hanflb  of  Mr.  Lamb,  maoiBt  due 
ftom  geifcrnment  and  army  agents  le  a  oonaideiaUe 
aoMiit,  and  other  panooal  estate,  eweeding^  ia  the 
wMe»TO0O/. 

The  bill  was  filed  by  some  of  the  pecuniaiy  legataas 
named  in  the  testator's  w^,  claiming  shares  in  the 
residue  of  his  estate  in  propoctioii  to  their  l^^es» 
jipinit  the  eiLecutoTf  Mr*  l/unbf  who  disdaimed  all 
interest  in  iJt  and  ^gaiwt  the  next  of  luAp  #Dme  of  wheipi 
veM  alao  legsCeea.  Uf  a  decanetal  <«dei«  on  &rtimr 
^if«yyriy»f,  the  Vice  ChancaBar  dedazed  that  ib^  fer« 
Mna  whose  peciuia;^  ]ifg«i(inea  bad,  Iqr  4i(9  se^^ 
iMen  ewveited  into  atoiob  were  enlitled  tP  the  wsUhieiiy 

mtf^JM^  fflftspoitian  to  the«^v»t  of  4bitt  Uvm^{0) 


D  d  2  Frojn 
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18S0.       From  this  order  the  next  of  kin,  who  were  not  kgatee^ 
appealed. 


Mr.  Pembertan  on  their  behalf  moved  that  they  migliC 
Nov.  22.  be  at  liberty  to  prosecute  the  appeal  in  Jbrmd  pag^ 
and  that  it  might  be  set  down,  mentioning  the  cbk  of 
Taylor  v.  Bouchier  {b\  where  it  was  said  that  a  puiper 
could  not  appeal)  and  remarking  that  it  was  neverthdess 
generally  laid  down,  that  the  liberty  to  sue  mjorwi 
pauperis^  might  be  obtained  in  any  stage  of  the  cause 

Anappealm^  The  Lord  Chancellor  said,  it  was  a  very  singular 
^^^^ath  proposition  that  a  pauper  could  not  appeal.  He  ooald 
f^^v.  not  see  why,  because  a  party  was  poor,  the  Court  shooM 

not  set  itself  right 

The  usual  order  for  setting  down  the  aiqpeal  m 
made* 


Motions  having  been  made  by  the  Appellants  to  stiy 
proceedings  until  the  hearing  of  the  appeal,  and  by  tlie 
Defendants,  who  were  legatees,  for  payment  to  them  of 
part  of  the  funds  which  had  been  paid  into  Court,  it 
was  ordered,  that  the  appeal  should  be  advanced,  and  it 
now  came  on. 

Mr.  Pewberton  for  the  Appellants. 

If  the  bequest  in  the  will  and  codicil  can  stand  toge- 
ther, it  is  impossible  that  they  should  amount  to  a 
'  disposition  of  the  residue.  They  may  be  reconciled  by 
'  confining  them  to  such  things  as  the  testator  had  speci- 
fied in  each,  and  this  would  probably  be  most  agreeable 
to  his  intention,  as  in  the  codicil  he  has  said  nothing  to 
denote  any  change  with  respect  to  the  residuary  beq^Kit 


(a)  %lM6k.SQi4 
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in  tiie  wilL    The  word  things  refers  to  articles  of  the       18S0. 
same  description  as  those  he  had  just  mentioned.    The 
declaration   respecting  the  wines,    explains  what  the 
testator  intended,  and  shows  that  he  did  not  conceive  that 
the  fi>nner  words  incladed  every  thing. 

Iff  however,  the  bequest  in  the  codicil  revokes,  and 
is  a  substitution  for  that  in  the  will,  then  it  must  be 
confined  to  what  the  testator  has  declared  he  meantf 
mu  money  due  from  government,  &c.  The  last  words 
are  satisfied  by  restraining  them  to  monies  due  firom  his 
agents ;  the  words  are  *^  if  such  there  is,"  not  **  be,** 
which  are  referable  not  to  many  things,  but  to  money,' 
and  fix)m  the  specification  which  accompanies  them^ 
they  are  not  so  extensive  as  those  used  in  the  will. 

The  testator  could  not  have  intended  to  give  the 
residue  by  his  will ;  he  makes  an  estimate  of  what  he 
calls  his  small  property,  and  could,  therefore,  not  mean 
to  dispose  of  that  which  he  could  not  contemplate^  much 
less  the  very  large  property  that  came  to  him  on  the 
death  of  Mrs.  Bland;  and  he  could  never  have  intended 
that  she  should  take  the  fimd  out  of  which  an  annuity 
only  is  given  to  her.  The  last  codicil  is  material ;  be- 
cause, if  the  legatees  took  the  residue,  what  was  the  use 
of  reducing  their  legacies?  These  circumstances  are 
conclusive  with  respect  to  the  testator's  intention;  and 
if  that  is  the  case,  it  will  controul  words  which  per  se 
would  be  sufficient  to  pass  the  residue.  Daoers  v. 
Davers  {a%  Attorney  General  v.  Johnstone,  (i)  The 
words  **  small  remainder"  in  the  last  case  were  much 
more  comprehensive  than  any  that  are  to  be  found  in 
the  piesent  How  could  the  testator  forget  that  which 
be  did  not  possess,  and  of  which  he  could,  therefore^ 
have  no  knowledge  ? 

(a)  3  P.  Wnu.  40.  {h)  Ambl.  51 7. 

Dd  3  Mi.Bew/on 
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18S0>  Mr«  JS^nyofi  and  Mr.  PhiUimore^  on  the  part  of  the 

Defendants^  who  were  both  l^;atees  and  nest  of  kiiii 
did  not  object  to  the  decree. 


Mr.  Agar  and  Mr*  Azri^,  for  the  PlaiiMifl^  i 
that  the  words  in  the  first  codicil,  which  was  dearly 
xevocatiooL  of  the  residuary  bequest  in  the  vil]» 
sufficient  to  pass  the  residue;  that  tfie  Court 
incUued  against  intestacy;  and  that  in  thi^  case 
testator  had  at  the  commencement  of  bis  will 
an  intention  of  disposing  of  all  his  property,  tboi^ 
applied  to  it  the  term  ^mall;  an  inaccnrat^ 
r^dier  in  fiivour  of  the  Flaintiffi'  dainu 


JD^.  10.  Hie  Lord  Chancellor. 

l*be  question  which  has  been  submitted  to  mj 
sideration  in  this  cause  is,  whether  by  the  dfect  of 
very  singular  papers  the  general  residue  of  the 
personal  estate  is  giveui  and  to  whom?    It  has 
contended,  on  the  one  hand,  that  the  judgmest  of 
C!ourt  bdow,  which  considers  the  expression  in  this  yrSi 
(whatever  may  have  been  the  intention  of  the  testator)  Mi 
sufficient}  in  point  of  1^1  effect,  to  give  that  residae  ^ 
the  persons  described  by  the  word  legatees,  is  njg^^i 
andj  on  the  other,  that,  attending  to  all  the  words  of  dmi* 
will,  the  gift  was  not  intended  to  be  of  all  that  jtvAw^ 
but  in  the  nature  of  a  specific  bequest,  or^  as  the  Igar^ 
ChanceVsr  in  one  case  calls  it,  a  q)ecific  contingent 
ditional  gift  of  the  actual  items  that  formed  the 
iog  persond  estftte  which  the  testator  had  at  the  tine  b^ 
nMub  these  testamentary  instruments ;  and  even  that  ^ 
is  atiP  more  confined,  and  to  be  considered  as  ^steadScBtf 
only  to  such  personal  estate  as  the  testator  baa 
tioned  in  his  will  that  he  was  then  possessed  of. 
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After  the  cases  which  have  been  referred  to,  there        1820. 
can  be  no  doubt  that  a  gift  of  the  residue  may  have  a 
limited  operation ;   although  the  general  doctrine  of  the 
Court  is,  that  if  a  person  gives  all  the  rest  of  his  per- 
sonal estate  or  property,  such  a  gift  will  not  only  pass 
that  which  he  then  has,  but  that  which  may  become  his 
property  ^  and  it  will  operate  even  in  this  singular  way, 
that  although  a  testator  may  probably  have  meant  to  pass 
nothing  but  what  he  had  at  the  time  of  his  will  (which 
^ne,  according  to  the  common  sense  of  the  expression, 
can  be  called  his  property),  yet  if  at  the  time  of  his  death 
he  ikt^  not  a  single  particle  of  that  property,  and  has 
afterwards  acquired  other  property,  this  last  property 
will    pass  under  the  words  my  property.     Th6  Courts  Prindpleton 
*^ve  held,  whether  on  satis&ctory  grounds  or  not  is  an-  ^^  bequest  by 
other  question,  that  where  a  person  gives  all  his  pro-  apewooofWi 
P^rty,  it  shows  that  he  did  not  mean  to  die  intestate ;  and  is^ctended  to 

^ot  meaning  to  die  intestate  as  to  what  he  had  at  the  ^?*  ^^*<*  **• 
^  ...  subsequently 

UQie  of  making  his  will,  they  have  inferred  that  he  did  acquires. 
Hot  me^n  to  die  intestate  as  to  what  he  should  have  at 
tbe  time  of  his*death.  This  rule  has  sometimes  operated 
with  great  hardship,  and  directly  contrary  to  the  in- 
tention of  the  party ;  but,  notwithstanding  that,  it  has 
been  allowed  to  prevail. 

IMTlth  respect  to  real  estate,  the  general  doctrine  is 
'  jast  the  other  way :  there  the  court  is  not  able  to  apply 
the  rule  pf  intention,  because  the  edacity  of  devising  is 
limited  to  what  the  party  may  happen  to  possess  at  the 
time;  and  if  a  testator  were  to  give  not  only  what  xeal 
estate  he  had,  but  also  that  which  he  might  have,  the 
fenner  only  would  pass. 

Without  going  through  the  cases,  those  of  the  jU' 
tamey^General  v.  Johnson  in  Ambler^  and  of  Davers  ▼• 
JDavers  in  P.  }Vms.  distinctly  prove,  that  if  the  words 

D  d  4  of 
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1820.        of  the  will  are  sufficient  to  shew,  that  the  testator 
g  '  tended  only  to  give  what  he  had  at  the  time  of  makimj 

V.  his  will,  the  bequest  will  only  have  that  limited  effiscc 

In  the  case  in  Ambler  it  was  held,  that  the  lapsed  legaciiei 
did  not  fall  into  the  residue,  and  that  the  words  onljr 
described  the  actual  surplus  of  what  the  testator  had  at 
the  time.     Perhaps  it  did  not  require  any  authority  to 
prove,  that  such  ought  to  be  the  construction  where  ^ 
intention  is  dear,  though,  in  reading  the  cases  iduch 
have  been  cited,  one  cannot  resist  entertaining  Boat 
doubts  as  to  some  of  the  opinions  expressed  in  tfaflo. 
Very  special      In  considering  this  will,  (on  the  construction  of  whidi  I 
toconfi^a^  cannot  say  I  entertain  by  any  means  a  dear  opinki^) 

residuAiy  be-     it  must  be  recollected  that  a  jud^nnent  has  already  beeo 
quest  to  the  ,  *f  ^  ^ 

property  be-     pronounced  on  it,  and  that  very  special  words  are  le- 

to^^l^^e   ^"*^^  ^  ^^  *  bequest  of  the  residue  out  of  Aegfr- 

date  of  his        neral  rule. 
wHl 

The  testator,  after  alluding  to  the  state  of  his  healAi 
states  that  he  takes  this  method  of  shewing  how  ^ 
would  have  his  small  property  disposed  of:  this  ^ 
pression  appears  to  me  to  shew  that  he  meant  to  di** 
pose  altogether  of  that  property ;  and,  on  the  other  haixA 
it  is  fair  to  observe,  that  when  he  applies  the  word  siP^ 
to  his  property,  (though  some  persons  may  not  tbis^ 
it  a  very  accurate  description  of  it),  he  must  in  sot^ 
measure  have  been  contemplating  what  that  propel 
consisted  of,   because  it  is  difficult!  to  apply  the  wo^ 
small  with  any  degree  of  correctness  to  that,  the  mBgr 
nitude  of  which  he  could  not  contemplate;  it  therefi'^ 
excludes  the  idea  of  future  property :  but  the  questMC^ 
is,  whether  that  word  makes  a  difference  suffidentlj 
considerable  to  limit  the  application  of  the  other  e^ 
pressions. 

Then  the  testator  says  not  that  he  is  possessed  dftC* 
funds  which  he  mentions,  but  *^  I  think  I  am  possessed  ^ 

shewi^^ 
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[  that  he  was  not  quite  certain  of  what  he  was  18S0« 
idy  and  that  uncertainty  is  strongly  marked  by 
Kpressions  in  the  will.  Then  Mrs.  BlancTs  an- 
f  the  five  per  cents,  are  sufficient,  is  to  be  paid 
bem;  if  not,  it  is  to  be  made  up  from  the  other 
fimds :  so  that  this  shews  he  meant  to  dispose 
We  per  cents,  he  then  had.  But  it  still  holds  out 
k  of  uncertainty,  not  whether  he  had  that  sum  in 
de,  but  in  what  fund  it  was ;  and  it  must  be  re- 
ij  that  besides  the  five  per  cents^j  he  had  only 
mentioned  one  fund.  It  has  been  argued  upon 
lough  it  is  an  argument  that  may  be  applied  to 
ises,  in  which  it  would  not  hold,)  that  it  is  not 
:ely  that  it  was  intended  to  give  Mrs.  Eland  the 
of  the  fund  out  of  which  her  life  annuity  was 
>  I  believe  I  scarcely  ever  saw  a  will  where  a 
las  that  efiect,  without  entertaining  an  individual 
not  a  judicial  persuasion,  that  it  is  contrary  to 
itor's  intention ;  but  it  is  clear,  that  if  the  testator 
id  the  word  residue,  and  given  it  to  Mrs.  Bland, 
d  have  passed  the  capital,  notwithstanding  an 
was  carved  out  of  it  to  her  for  life. 

Lordship  then  proceeded  to  comment  with  great 
less  on  the  bequests  in  favour  of  the  fiunilies  of 
ator's  nephews,  J.  H.  and  £.  O.  Blandj  ob- 
,  in  substance,  that  all  or  some  of  the  members  of 
imilies  might  have  died,  as  Mrs.  Bland  did  in  his 
3;  and  that,  with  the  exception  of  the  share 
\  the  widow  of  Jf.  Bland,  whose  death  inhislife- 
;  alone  contemplates,  their  shares,  even  in  the 
the  children,  would  not  go  over  to  the  survivors, 
ild  lapse,  and  would  be  undisposed  of  unless  they 
by  the  residuary  clause.  These  observations,  he 
ed,  may  appear  tedious,  but  I  make  them  for 
ipose  of  shewing,  that  the  operation  of  every 

clause 
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1820.       clause  in  this  testamentary  instniment  might  have  ha^^ 
an  effect,  which  the  testator  probably  neither  content  ^ 
plated  or  understood,  and  which,  had  he  been  inform^ 
of  it,  would  most  likely  have  much  surprised  hinu 

After  the  legacies,  the  testator  gives  to  Mr.  Lani^  on 
the  demise  of  his  wife,  his  silver  bread-basket ;  and  al- 
though no  human  being  can  doubt  he  meant  her  to 
have,  and  thought  that  she  would  take  it  for  her  life 
under  these  words,  yet  she  would  not  be  entitled  to  it, 
unless  there  is  some  subsequent  clause  which  gives  it  to 
her  \  because,  as  the  person  to  whom  it  is  given  would  not 
have  taken  his  personal  estate,  there  is  no  necessary,  or  at 
least  no  legal  inference,  that  she  was  to  have  it  for  life. 

Then  comes  the  bequest  of  his  clothes,   &c«  to  J* 
Bance ;  and  if  this  will  is  to  be  considered  throughout  8^ 
a  disposition  of  specific  things,  specific  as  to  the  residva^ 
and  specific  as  to  the  subject  of  the  other  bequests,  thcKi-  ft 
his  master  bad  lived  a  year,  and  had  got  new  clothes,  8c^^ 
he  would  not  have  been  entitled  to  them  for  his  fiuthf<>l 
and  great  attentions.     After  giving  his  gun,  he  say^ 
any  thing  I  have  forgot  I  leave  at  the  disposal  of  VLx** 
Bland.     This  is  tlie  first  very  important  part  of  iS^ 
will,  and  it  is  very  fair  to  try  its  effect  by  supposing 
that  the  testator  had  died  immediately  after  signing  tbtf 
instrument,  having  previously  become  entitled  by  tb< 
death  of  some  one  to  a  large  property,  and  then  puttiiig 
the  question,  whether  Mrs.  Blandy  if  she  had  survived 
him,  would  have  taken  the  increase  of  fortune.    It  tf 
contended,  that  the  testator  by  the  word  thing  must  have 
meant  somediing  ejusdem  generis  with  reference  to  wb^ 
had  immediately  preceded.      This  argument  is  coosi* 
derably  affected  by  the  additional  instrument  of  the  20tl 
o(Jult/j  1816,  because,  when  you  look  to  what  he  meaXS* 
there  by  the  words  **  I  may  have  forgot  many  thiog^^ 
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« 

(expressly  states  as  one  of  them,  (and  I  now  put  the        1930« 

«  _  * 

i4  ei  cetera  out  of  the  question,  which  Lord  Coke 
s  b  on^  of  much  virtue),  money  due  from  govern- 
nti  and  unquestionably  there  was  such  money  due  to 
p  at  the  time  he  made  the  first  paper.  It  is  true,  that 
\\  observation  does  not  apply  direaly,  if  at  all,  to  the 
QftioD»  whether  he  m^ant  to  give  future  acquired  pro- 
t\!j\  but  it  applies  directly  to  the  question,  whether  he 
!iDt  to  give  any  thing  beyond  what  was  of  the  same 
tore  with  the  specific  things  there  mentioned,  because  it 
y^s  that  he  meant  under  these  words  money  due  fro^ 
Temment.  If  that  money  would  have  passed  under 
» words  in  the  first  paper,  it  is  clear,  that  the  second 
lerj  to  a  certain  extent,  revokes  the  effect  of  the  first. 

3lit|  without  considering  the  case  in  that  ^ew,  it  ap** 
rs  to  me,  that  when  a  testator  commences  with  sayings 
t  he  intends  to  dispose  of  his  small  property  and  of 
da  which  he  thinks  he  is  possessed  o^  and  in  which  he 
Ivst  only  gives  a  limited  interest,  his  purpose,  describ- 
liis  property  in  this  way,  was  to  dispose  of  all  he  had 
ll^  tiooe.  He  had  not  forgot  that  he  had  funds,  alr 
ugh  he  might  not  have  recollects,  as  indeed  he 
iipatesi  the  particulars  of  them ;  but  whether  that  was 
k  case  or  not,  he  meant  to  dispose  of  them ;  and  be- 
isf  li  testator  did  not  advert  to  the  circumstance,  that 
m  were  interests  in  the  funds  which  would  be  un- 
|K)6ed  of,  and  that  others  might  lapse,  it  would  be  too 
QDg  to  say,  when  he  professes  absolutely  to  dispose  of 
t  ftmds,  that  such  interests  would  not  pass  under  these 
irds^  **  any  thing  I  have  forgot;"  and  it  would  be  too 
idi  to  hold  that  that  expression  is  to  be  applied  only 
things  which  he  does  not  mention,  and  not  to  undis- 
sed  of  interests  in  things  which  he  does  mention. 
i^pears  to  me  he  meant  to  say,  that  every  thing  of 
t)i  kinds  was  to  go  to  Mrs.  Bland.    This  construction 

is 
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1830«       is  fortified  by  the  words  used  in  the  second  mstrmnent,' 

they  must  mean  that  the  testator  might  havei  which 

amounts  to  a  declaration  that  he  had,  forgotten  to 

mention  many  things  in  the  former  paper,  and,  dedarii^ 

himself  that  money  due  from  government  was  one,  he 

gives  that,  which,  under  the  words  ^^  any  thing  I  hnt 

forgot"  he  had  given  to  Mrs.  Blandj  to  his  legatees 

(which  would   exclude  her,   unless   she  can   be  ooqt- 

sidered  as  one)  in  certain  proportions ;  thereby,  as  it 

appears  to  me,  expressly  revoking  the  bequest  in  the 

will,  and  giving  to  the  legatees  every  thing  he  then 

had,    which   would   pass  under  the   words   **  moosj 

due  from  government,"  3cc.       The  words  **  all  mj 

wines  are  hers,  which  have  been  observed  upon,  are  not 

unimportant ;  what  he  meant  by  the  expressions  it  is 

difficult  to  determine^  but  they  do  not,  I  think,  authome 

me  to  say  that  he  meant  nothing  but  property  of  tbe 

same  kind,  when  I  am  obliged,  by  the  effect  of  tbe 

second  instrument,  which  is  his  own  declaration  of  what 

he  meant  by  the  words  in  the  first,  to  say  they  indudei 

things  of  quite  a  different  nature.    Then  he  entreati 

Mr.  J.  H.  Lamb  |o  act  as  executor  with  Mrs.  Bland. 

When  a  testator  has  appointed  executors,  either  they 
or  the  legatees  must  take  his  future  acquired  property, 
unless  there  is  something  in  the  instruments  which 
show  that  that  the  executors  were  only  to  be  trusteeSt 
because  the  mere  appointment  of  executors  would, 
whether  he  meant  it  or  not,  vest  in  them  all  future  pro* 
perty,  although  what  had  passed  before  only  applied  to 
what  he  then  had.  Therefore,  in  any  way  of  putting  it, 
unless  it  can  be  made  out  from  these  instruments  that 
these  executors  were  intended  to  be  only  trustees,  they 
must  be  taken  to  be  a  disposition  of  the  testator's  whole 
property,  either  by  force  of  the  gift  of  the  property 
itself,  or  of  the  s^pointment  of  executors.    Now  in  this 

wiU 
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Q  what  is  there  to  convert   these    executors  into       18S0. 

BStees;  they  have  unequal  and  specific  l^acies,  and  it 

)es  not  appear  to  me  that  they  take  any  such  benefits 

ider  the    will,    as  will  convert  them  into  trustees. 

9QQ  the  whole,  the  inclination  of  my  opinion  is  in 

our  of  the  judgment  of  the   Vice  Chancellor;  my 

Sere  belief  is,  that  this  gentleman  did  not  know  one 

ntieth  part  of  what  his  will  would  effect.     I  am  not 

iber^j  however,  to  act  upon  that  notion,  but  must 

i<w  the  rule  of  law;  and  I  do  not  find  any  expressions 

bis  will  sufficiently  definite  to  justify  me  in  deciding 

^  this  residuary  clause  should  only  have  a  limited 

!9othing  has  been  said  with  respect  to  who  are  the 
itees  to  take,  and  I  wish  that  point  to  be  argued. 


\b.  Pemberion  mentioned  Cooke  v.  Oakley  (a)  as  Dee.  is. 
loring  the  argument  for  limiting  the  effect  of  the 
duary  clause.  In  that  case  the  words  ^^  all  things 
before  bequeathed''  were  restrained  to  things  ejusdem 
frU.  The  case  of  Qiraud  v.  Hanburyib)  was  op- 
ed to  the  notion  that  the  executor  would  take  the 
ahis  if  undisposed  of,  and  showed  that  where  words 
aitreaty  are  used,  as  in  this  case,  he  will  be  con- 
sred  a  trustee.  With  respect  to  the  question  who  are 
tied  under  the  word  legatees,  he  contended,  that  there 
nothing  in  the  codicil  peculiarly  applicable  to  any 
dcular  class,  and  that  the  annuitant  and  the  specific 
fctees  were  as  much  entitled  as  the  pecuniary  legatees. 
^mock  V.  Horton  (c),  Siblei/  v.  Perry,  (d)  TTie  shares 
hose  who  died  in  the  testator's  lifetime  had  therefore 
led. 

(a)  1  P.  Wm.  508.  (h)  5  Mer.  150. 

(c)  7  Vet.  591.  (<0  7  ^«-  S94. 

^iSx.Jgar 
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liiO.  Mr.  4S^  And  Mr.  Barber  observed  that  the  dodamt 

^^T">'*"^     in  Cooke  v.  OakUy  turned  on  the  citeumatttioe  of  die 

V.  Conrt  considering  the  bequest  confined  to  the  aitiekf 

Laub.  vrhich  the  testator  had  on  board  the  (ritip ;  and  tktf  fa 
the  case  cited  from  S  Mer.  the  teatatcNr  intended  to  da- 
pose  of  all  his  property;  but  as  the  execntora  took  hj 
operation  of  law,  and  not  under  the  dispoaition  of  Ae 
testator,  that  drcumstance  proved  that  thejr  were  M 
intended  to  take  beneficiallj.  The^  insiated  Ait  oaljr 
such  of  the  pecumary  legatees  as  survived  wepe  eatlM 
to  share  in  the  residue:  the  testator  could  not  kiie 
meant  that  a  nice  calculation  of  the  value  of  Ifce  M- 
nuity  and  other  specific  legacies  should  be  made,  o^liiit 
the  specific  legatees  were  to  take  in  proportion  to  the 
numbers  of  their  shoes  and  stockings.  It  vras  ifll|MAie 
to  value  an  annuity  determinable  .on  fhe  life  of  af«|A 
who  was  dead.  In  Maitland  v.  Adair  {a)  a  devisee  cf 
*  real  estate,  who  was  a  relation  of  the  testator,  was  ex- 
cluded from  a  share  in  the  residue  under  afatqQUtto 
relations  in  the  proportion  he  had  bequeathed  the  olliir 
part  of  his  fortune. 

The  Lord  Chancellor  did  not  pronounce  any  jud|g- 
ment^  but  observed  that  the  year's  wages  given  to  Hit 
servant  was  a  pecumary  legacy,  and  that  the  death  of 
the  annuitant,  when  the  Court  had  ascertained  who  were 
meant  by  that  description,  would  make  no  difference^  as 
it  would  then  merely  become  a  question  of  value.    Who 
were  the  legatees  was  a  question  depending  sipply  on 
intention,   and  the  best  judgment  that  he  cofild  give 
would  deserve  rather  the  name  of  judicial  conjectUR 
than  judicial  determination. 

The  suit  was  afterwards  compromised,  and  final  Ju4g^ 
ment  therefore  was  never  given. 

(a)  3  Vet.  231. 
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MARTIN  V.  MITCHELL.  Rolu. 

Feb,  17,18.24. 

MARTIN  V.  PEILE.  Dec.  6.25. 

j£NN  MITCHELLj  the  wife  of  James  Mitchell^  was  Spcdfic  peN 
entitled  under  the  will   of  Peter  Peik  to  the  re-  Jor"Mce  re- 
Tersion  in  lee-simple,  expectant  on  the  deaths  of  Mctry  tract  improvi- 
3iarHn  (the  Plaintiff)  and  mUiam  Holmes  and  Betty  i^^^^l^^l^^ 
his  wife,  of  an  estate,  consisting  of  a  house  and  about  88  rantpenons. 
acres  of  land.    By  indentures  of  bargain  and  sale  dated 
ISA  March  18H,  and  by  a  fine,  J.  Mitchell  and  hb 
wife  mortgaged  the  reversionary  interest  of  the  latter  to 
Daniel  Waller  for  150/.  and  interest;  the  resenration  of 
Ae  equity  of  redemption  was  to  such  person  or  persons, 
and  for  such  intents  and  purposes,  as  James  Mitchell  and 
Jbm  his  wife  should,  by  any  deed  to  be  executed  in  the 
presence  of  and  attested  by  two  witnesses,  appoint;  and, 
in  de&ult  of  such  appointment,  as  Ann  Mitchell  should 
by  will  appoint,  with  remainder  to  her  in  fee.     By  deed 
dated  1 9th  Aug.  18 14-,  the  premises  were  charged  with 
a  further  sum  of  50/.,  and  interest,  advanced  by  WdUer. 

Tlie  bill,  after  stating  the  interest  of  J.  Mitchell  and 
Mb  wife  in  the  estate  as  above,  proceeded  to  allege  that 
in  December  1814,  they  were  desirous  of  disposing  of  it, 
and  advertised  it  for  sale  by  public  auction  on  the 
Tlh  January  1815,  and  that  thjeir  solicitor  Hodgson  had 
ifrritten  to  the  Plaintiff,  Mary  Martin^  to  apprize  her  of 
tlmr  intention.  A  treaty  then  took  place  between  the 
Fldntiff  and  Hodgson^  and  several  letters  passed  between 
them ;  in  the  course  of  which  the  latter  proposed  that 
the  I^aintiff.should  become  the  purchaser  for  an  annuity 
of  SO/,  a  year,  payable  to  James  Mitchell  and  his  wife  for 
their  lives,  and  Ae  life  of  the  snrnror,  and  upon  pay^ 

ment 
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1 8fO.       ment  of  250/.  to  sadsfy  the  mortgage  debt  to  WaUert  md 

^      '  ■        interest  and  expences;  it  ended  in  an  agreement  fordie 

V,  purchase  on  those  terms,  which  was  concluded  iBnd  pnt 

BfiTCHKiL.     inj^  writing  on  the  5th  Janvaty  1815.     If  appeared 

that  this  agreement  was  signed  by  Jl  Mitckdl  and  hk 

wife,  but  not  by  the  Plaintiff 

The  bill  then  stated,  that  notwithstanding  the  agree- 
ment with  the  Plaintiff,  J.  Mitchell  and  his  wife  had 
caused  their  reversionary  interest  in  the  premises  in 
question  to  be  put  up  to  sale  by  auction  on  the  7th  cih 
nuary^  when  the  Defendant,  John  Peile^  was  the  hij^ 
bidder,  and  it  was  knocked  down  to  him.  After  chaig- 
ing  that  Peile  had  notice  of  the  prior  agreement  vtt 
the  Plaintifi^  and  that  the  price  agreed  to  be  giien  hj 
the  Plaintiff  was  a  full  and  adequate  considentioDi  it 
prayed  against  Mitchell  and  his  wife  a  specific  perfbmr 
ance,  by  a  conveyance  of  their  interest;  and  BgusA 
Peilcy  that  the  sale  to  him  at  the  auction  might  be  de- 
clared to  be  void,  together  with  an  injunction  to  restnin 
the  other  Defendants  from  conveying  their  interest  to 
him. 

The  bill  was  filed  on  the  Stli  o(  February  1815.   The 
Defendants,  Mitchell  and  his  wife,  by  their  answer,  filed 
in  the  April  following,  denied  having  authorized  Hodg' 
so7i*8  treaty  with  the  Plaintiff  respecting  the  sale,  ex- 
cepting that  one  letter  expressing  MitchelTs  readiness  to 
meet  the  Plaintiff  on  the  subject,  had  been  written  with 
his  consent.     They  also  set  forth  a  letter  from  the 
Plaintiff  to  Hodgson,  dated  the  15th  oi  December  18l5f 
in  which,  she  said,  that  upon  consideration,  she  thou^ 
50/.  a  year  was  too  much,  and  she  had,  therefore,  dete^ 
mined  to  wait  the  event  of  the  sale,  and  take  her  chance 
there.     They  admitted,  however,  that  afterwards,  on  the 
30th  of  the  same  month,  a  meeting  took  place  between 

Hodg' 
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Tlodgsan  and  die  PIainti£^  who  proposed  to  become  the 
purchaser  upon  the  terms  of  paying  off  the  mortgage, 
and  charges  of  granting  an  annuity  of  50/.  On  the 
following*  day,  Hodgson  communicated  the  offer  to 
MiickeOy  who  immediately  rejected  it,  and  declared  that 
he  would  not  treat  with  the  Plaintiff  being  resolved  upon 
a  sale  by  auction,  and  they  then  went  together  to  Foster^ 
the  solicitor  of  the  Plaintifl^  and  informed  him  that  the 
Plaintiff's  offer  was  declined,  and  that  the  premises 
weie  to  be  sold  by  auction.  The  answer  then  stated, 
that  on  the  5th.  of  January^  the  Plaintiff,  with  a  Mr. 
WiJiery  being  at  Harrington^  (the  place  where  the  De- 
fisidants,  the  Mitchells  resided)  sent  for  them,  and  told 
diem  that  they  were  come  to  treat  for  the  purchase  of 
the  estate  at  Prospect^  upon  which  Mitchell  said,  that 
he  had  left  the  business  of  the  sale  of  the  estate  to 
IfodgKn  i  they  said  that  Walker  then  cautioned  them 
i^nnat  the  law  charges  that  would  be  made  by  Hodgson^ 
and. by  various  menaces,  persuasions,  and  promises  of 
fejendship  on  the  part  of  the  Plaintiff,  used  his  utmost 
codeavonrs  to  persuade  them  to  sell  the  premises  to  her 
yjr  private  contract ;  that  he  represented  their  interest  as 
lot.  worth  more  than  500/.  or  600/.,  and  persuaded 
hem  that  he  and  the  Plaintiff  possessed  the  power  of 
Kraventing  the  public  sale,  and  refused  to  give  them  leave 
Dk  depart ;  by  these  means  they  were,  they  said,  prevailed 
ipoQ  to .  sign  the  agreement,  which  was  drawn  up  by 
Wddkerj  without  communication  with  any  person  on 
heir  behal£  They  said,  that  under  those  circumstances 
Sicy  did.  not  conceive  themselves  bound  by  this  agree- 
■Mii^  and  in  the  evening  of  the  same  day,  the  Defend- 
lODX^Peile  having  made  them  an  offer  of  1200/.  for  their 
i^evenionary  interest,  they  entered  into  and  signed  a 
xintract  to  sell  it  to  him  at  that  price ;  but  it  was  agreed. 
bftt  the  sale  by  auction  advertised  for  the  7th  January 
^Qowmg  should  still  take  place,  and  if  liiore  than 
VjouIL  Ee  1200*. 
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1820.  19002.  should  be  hid,  the  contract  was  to  be  raid;  V 
not,  Peile  was  to  be  the  purchaser  at  thai  price.  Al 
the  sale,  Walker  attended  on  the  part  of  the  Plainftii^ 
and  informed  the  persons  present  of  the  agreenMnt  wiA 
her.  The  estate  was  knoc^Eed  down  to  Peile  at  IMQLi 
no  one  having  bid  more :  by  the  conditions  of  sale  ths 
purchase  money  was  to  be  paid  in  diree  mcatfui.  The 
answer  of  the  Defendant  PeUe  was  to  the  sane  eftcts 
that  of  the  MUchdls  s  they  all  insisted,  that  vnior  Ik. 
circumstances  the  contract  with  the  Plaintiff  was  foid. 


In  November  1815,  a  supplemental  bill  was  fiU 
against  Peik^  stating,  that  since  pottii^  in  their  aaPMT 
the  other  Defendants,  Mitchdl  bdAIos  wife^  kad  cAni 
to  complete  dieir  contract  with  the  Plaintiff  and  idt 
in  consequence  of  the  oflfer  being  accepted,  by  a  doBfl  d 
appointment,  executed 'on  the  29th  of  Mtoff  but  bcsB^ 
date  the  5th  of  January^  and  by  fine,  conTeyed  lakr 
their  interest  in  the  premises;  she  gave  her  bos^  ladi 
a  surety  for  the  payment  of  the  annuity  of  5QiL  a  yoi^ 
The  bill  then  suggesting  that  the  mortgage  made  H 
Waller^  had  been  assigned  to  PeUe^  prayed  that  tk 
plaintiff  might  be  let  in  to  redeem  it  and  a  ocmTEyaaceb 

By  the  answer  to  this  bill,  it  appeared  that  on  iheliNk 
o(  January  1815,  an  indenture  of  bargain  and  sak  wm 
executed,  by  which  Waller ^  the  mortgagee  and  J.  MUM 
and  his  wife  conveyed  and  i^pointed  the  premises  in  qatf- 
tion  to  the  Defendant  Peile^  he  discharged  tbemottgpg^ 
debt,  amounting,  with  interest,  to  20SL  18s.,  and  pfli 
46/.  2s.  to  Mitchell  J  the  rest  of  the  1200L  was  to  bepttl 
at  the  time  stipulated  in  the  conditions  of  sale.  This  ooa- 
veyance  had  not  been  mentioned  in  the  answers  to  d^ 
original  bill. 

Witnesses  were  examined  on  both  sides,  to  ffoie 
the  documents  referred  to,  and  the  value  of  die  ftte- 

14  raises; 
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» }  tbere  was  no  evidoice  r^tive  to  tlie  cireiuRo 
oet  under  wUich  the  agreement  with  the  Plaintiff 
aigoed. 

Ir.  Home  and  Mir.  PhilUmore  for  the  PiaintiC 


18S0. 
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Er.  iF£?4M  sad  liCr.  Bickenteth  for  the  Defendant 
1^  beddes  contendingi  that  under  the  circumstances 
BpaDying  the  agreement  with  the  Plaintiff,  the  Court 
d  not  consider  it  to  have  been  &irly  made^  insisted 
it  vas  void  from  the  coverture  of  Ann  MitchdL    It 
,th»  oontract  of  a  iparried  won»an,  who  was  neces- 
f  iscapablf  of  panjng  with  her  property,  or  doing 
'wdt  to  bind  k»  exocfit  by  a  fine  or  an  execution  of 
power;   and  it  was  not  an  txecution,  being  made 
Ml  the  proper  formalities.    She  ccMiId  not  be  ccnu- 
d  to  execute  her  power.     Ev€tn  if  the  Court  could 
idbrthia  as  a  defective  execution,  it  would  not  lend 
Mistanoe  unless  there  was  a  ocyisideration ;  and 
tiiere  was  none,  for  the  Plaintiff  did  not  sign  the 
act,  and  therefore  was  not  bound  to  pay  tiie  an- 
^^gBeed  for.    It  may  be  argued,  that  die  difficulty  is 
id  ^f  by  the  subsequent  oonvqrance  to  PeUe^  and 
hvfing  takai  with  notice  of  the  PJUuntiff's  contract, 
Wf  be  declared  a  trustee  for  her ;  but  the  contract 
Ame  covert  is  void  for  every  purpose.     She  and 
rvho  claim  under  her  are  not  even  morally  bound 
;  and  tbere&Mre  notice  cannot  a£feot  the  Defei^jdant. 
Ibb  die  e£bct  of  that  argument  would  b^  that  the 
■ct,  though  void  at  first,  would  be  rendered  avail* 
bf  an  appointment  being  execute  tQ  odier  uses. 

p.  Home  in  reply. 

le  contract  with  the  Plaintiff  is  a  defective  execution 
e  power  reserved  to  Mitchell  and  his  wife  by  (he 

E  e  2  mortgage 
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mortgage  deed,  and  the  Court  will  supply  the  fiaanud  de* 
fects  in  the  same  way  as  it.is  in  the  habit  of  doingwitk 
other  instruments  executed  for  valuable  consideratioiib 
when  any  of  the  requisite  formalities  have  been  ne- 
glected. There  is  as  much  reason  for  applying  thit 
doctrine  to  the  case  of  a  married  woman  as  to  any  odier 
case;  for  the  only  question  is,  whether  she  is  aUe  to 
eeecute  it  If  the  proper^  be  settled  to  h£r  sepante 
use,  it  will  be  bound  by  her  giving  a  bond  or  a  promb- 
sory  note,  though  not  executed  modo  etJbrmi.BS  re- 
quired by  the  power.  The  power  here  gives  bert 
species  of  ownership  as  to  which  she  b  a  feme  sole.  It 
is  said  that  the  agreement  is  void ;  but  when  a  pamr 
sueh  as  this  is  given,  it  must  be  oonridered  that  it  in- 
cludes in  it  a  capaciQr  to  contract  in  respect  ^ef  the 
power.  The  object  is  that  she  may  be  able  totAvA 
convey ;  but  if  she  cannot  contract,  if  nothing  bat  it 
actual  conveyance  is  effectual,  no  one  could  deal  vidi 
4ier,  and  the  object  of  the  power  would  be  defeated. 


With  respect  to  the  other  point,  the  want  of  sigmtne 
by  the  PIainti£^  it  was  never  doubted  till  the  dictum  of 
Lord  Redesdakj  in  Lawrenceson  v.  Butler  {a),  that  the  if 
nature  of  the  agreement  by  the  Defendant  was  saHdati 
to  enable  the  Court  to  execute  it    The  point  has  beea 
several  times  expressly  decided.    HaUon  v.  Gr0fi}\ 
•Coleman  v.  Upcot{c)f  Buckhome  v.  Crosby  {d)j  Owen  v. 
Davies  {e\  Seton  v.  Slade.  {/)    Unless  there  is  nmtiir 
-ality  in  the  substance  of  the  contract,  the  Court  will  Dflt 
aiforce  it;  but  it  does  not  follow  that  there  must  be 
mutuality  in  the  signature.    What  was  said  by  Loid 
Redesdale  was  only  thrown  out  extra-judidally ;  and  it 
has  not  since  been  acted  on. 


(a)  I  Sch.4rLef.  20. 
(c)  SVin.Ab.S27.  pi.  17, 
(r)  1  Vet.  hen.  82. 


(b)  2  Ch.Ca.  164. 

id)  2  Eq.  Ca.  Ab.  52.  p/.  44. 

(/)  7r<i.juii.2«5. 
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.  The  Master  of  the  Bolls  made  some  remarks  upon  the 
case,  which  are  not  inserted  here^  as  the  substance  of 
them  was  incorporated  in  his  judgment  afterwards  der 
livered:  he  expressed  a  desire  that  some  of  the  points 
should  be  re-argued. 


The  case  was  mentioned  again,  when,  in  addition  to 
the  former  arguments,  Daniel  v.  Adams  (a)  was  referred 
la  on  the  part  of  the  Plaintiffi. 


The  Master  of  the  Rolls. 

'  These  causes,  after  having  been  a  long  time  depending, 
Mw  come  on  for  decision;  and  I  am  rather  concerned 
that  it  is  necessary  to  decide  them ;  as  I  on  a  former 
occasion  threw  out  for  the  consideration  of  the  parties, 
whether  they  would  not  agree  upon  a  different  course ; 
tbiiiking  that  it  would  be  for  the  benefit  of  these  poor 
persons,  that  the  sale  by  auction  of  their  property 
dkNdd  not  have  been  interrupted,  and  that  it  might  even 
now  take  place.  That  was  for  the  parties  to  consider, 
fant  as  it  has  not  been  done,  they  are  entitled  to  the 
jfidgment  of  the  Court  I  also  stated  my  impression  of 
of  the  difficulties  in  the  way  of  the  Plaintiff's 
that  seemed  to  have  been  imperfectly  considered, 
in  mder  to  give  an  opportunity  for  fiurther  argument. 
StiD  I  have  heard  nothing  satisfactory ;  no  new  argu- 
ments have  been  adduced,  and  all  the  difficulties  of  the 
remain  untouched. 


1820. 


Ma&tim 
MiicasLt. 


2)rc.6« 


D§C'  90' 


The  original  bill,  which  was  filed  in  February ^  1815, 
was  for  a  specific  performance,  by  J.  Mitchell  and  his 
vili^  of  their  agreement  to  sell  to  the  Plaintiff  their  re- 
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18S0.       Tersioniory  interest  in  this  property.  It,  therefore^  caHsoa 
*      '  ^       the  Court  to  exercise  the  discretionaiy  power  whidi  it 
V.  possesses,  of  lending  its  extraordinary  aid  in  the  enfiiM' 

ment  of  a  contract ;  and  it  depends  upon  whether  Ae 
Plaintiff  has  made  out  such  a  deaf  and  phifai  case  Aii 
the  Court  is  bound  to  exercise  that  power  on  het  bdiiK 
I  have  lately  had  an  opportuniQr  of  explaining  the  priD* 
ciples  which  govern  the  Court  in  cases  of  npedAe  po^ 
fofmance;  it  is  not,  therefore,  necessary  to  enter  into 
them  now,  further  than  to  observe  that  the  agreeflieat 
must  be,  as  lord  Hardmcke  says,  **  certain,  fair  and juC 
in  all  its  parts  (a) ;"  it  does  not  follow,  if  it  be  good  in 
point  of  law,  that  it  must  be  carried  into  exeeutkn; 
many  circumstances  may  operate  to  induce  aoootof 
equity  to  refuse  its  anfri stance^  thoogh  the  agreeiMBtiMj 
stand  the  test  of  a  court  of  law. 

The  supplemental  bill  is  filed  by  the  same  Fiaiotiil 
afier  having  obtained  firodi  Mitchell  and  his  wife  a  oot* 
veyance  conformable  to  the  agreement.    But  in  the  idp 
teriniy  Mitchell  and  his  wife  had  parted  with  aE  dieir 
interest;  they  had  conveyed  to  Peile  by  instmmeDts 
that  certainly  were  valid  to  pass  the  l^al  estate.    Tls 
conveyance  to  the  Plaintiff  could  pass  nothingi  and 
the  supplemental  suit  is  of  no  use*    The  question  comei 
back  to  this,  whether  the  first  agreement  is  such  as  tk 
Court  ought  to  perform?    To  determine  this,  it  is  neoer 
sary  to  examine  fiilly  all  the  circumstances  of  &e 


His  Honour,  afier  stating  and  oommenUng  on  the 
pleadings,  proceeded  as  follows. 

The  first  witness  is  the  person  who  attested  the  s^ 
nature  of  Mitchell  and  his  wife  to  the  agreement ;  he 
proves  their  signature,  but  he  is  not  examined  as  lb 

(a)  Buxton  v.  Liiier,  3  All.  J86. 

any 
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WBj  dramistanoes  aUending  it ;  nor  does  the  Defendant  1820^ 
cross-examine  him  on  the  subject.  The  answer  puts  in 
israe^  that  they  were  induced  to  sign  by  menace  and 
nnpoaition ;  but  there  is  an  absence  of  proof  on  both 
The  conveyaiioe  to  die  Plaintiff  is  then  prored  i 
it  appears,  that  these  people  levied  a  fine  also ; 
tlioog^  having  at  the  time  no  interest.  It  only  shews 
diey  were  made  instruments,  one  day  to  execute  one 
diingy  and  another  day  another.  Two  land-surveyors 
aad  Mr.  Morgan  the  actuary,  prove  the  actual  net  value 
of  the  reversion  to  have  been  lOlGi,  and  that  the  annuity 
iriiich  the  Plaintiff  was  to  give,  viras  worth  831/.,  which^ 
with  the  250/L  due  on  the  mortgage,  would  have  amounted 
Id  more  than  an  equivalent  This  might,  under  some 
circitmstances,  be  a  fiur  mode  of  treating  it:  but  it  is 
not  die  way  in  which  the  Court  can  deal  with  it ;  when 
it  sees  that  a  more  advantageous  mode  of  sale  was  about 
Id  lake  places  at  which  there  were  likely  to  be  competi* 
lota.  Was  it  advisable  ibor  these  illiterate  persons  ta 
mB,  in  tUs  mannery  behind  the  back  of  their  solicitor,  who 
ImnI  advised  them  against  a  private  sale  ?  The  Plaintiff 
Hodgson  was  their  solicitor  in  this  business ;  tlm^ 
it  not  reasonable  and  fair  to  ^ve  him  notice  that 
he  floight  be  present?  He  would  then  have  seen 
epJUibg'  they  had  before  them  all  the  informatioii  that 
wm  aeeessary:  he  would  not  have  advised  them  to  sign 
a  paper  not  Inndbg  upon  the  other  party.  It  is  evid^it 
diat  nothing  was  done  but  to  consult  the  interest  o£  one 
side :  the  Plaintiff  had  her  attorney  with  her  to  draw  up 
this  agreement.  Then,  can  it  be  said  that  this  was  h 
proper  mode  of  proceeding?  Hodgson  might  by  the 
5di  of  January f  have  found  a  prospect  of  selling  it  mor«s 
advantageously.  It  was  within  ten  days  of  the  sale,  and 
any  one  properly  advising  them,  would  have  reoomm^id-- 
ad  them  lo  wak.  A  small  advantage^  if  they  could  have 
gwnrd  any^  would  have  been  of  great  importance  to  them* 
It  was  clear,  that  if  there  had  been  a  competition,  Peile 

E  e  4  would 
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1820.        would  have  been  willing  to  give  12001.;  about  SOOL 

Martin       ^^'^^  ^^^  ^^^  P^^  ^^  ^^  Plaintiff  wias  to  give;  and 
V,  Hodgson  says,  in  his  evidence,  that  if  the  property -had 

been  exposed  to  public  sale,  unincumbered  by  any  fiie* 
vious  contract,  he  believes  the  price  would  have  reached 
1600^    Then,  can  it  be  said,  that  they  were  fisurly  desk 
with,  when,  ignorant  as  they  were,  they  were  made  to 
sign  this  paper,  without  any  counterpart,  and  by  wllici^ 
if  the  Court  were  to  compel  them  to  execute  it,  tli^ 
would  lose  at  least  200/^  and  perhaps  600/.?    Wu 
it  proper  for  an  aunt  thus  to  use  the  influence  that  die 
might  naturally  have  over  her  niece? 

The  evidence  on  the  part  of  the  Plaintiff  goes  op^ 
to  the  signature  of  the  agreement  and  the  value  of -the 
property;  nothing  is  proved  as  to  the  concomitant  cu^ 
iMimstances.    One  of  the  witnesses  for  the  TkSaakm^ 
Hodgson  sajrs,  that  it  was  worth  1200/.  and  upiraidi» 
and  would  probably  have  sold  for  1600L ;  thus  there  ii  a 
contradiction  as  to  the  value.   Another  witnesa,  JSsO,  sqfi 
that  it  was  worth  1200/.,  and  that  he  would  have  g^ 
that  sum  for  it ;  and  we  find  that  PeUe  actually  con- 
tracted for  it  at  that  price ;  then,  can  the  Court  say  Aik 
it  was  not  sold  for  an  inadequate  price  ?    Hodgson  say^ 
that  Mitchell  and  his  wife  were  ignorant  and  illitente 
persons,  wholly  inexperienced  in  matters  of  business; 
he  adds,    that  previous   to  the  5th  of  January^  the 
Plaintiff  had  told  him  that  she  was  determined  to  wait 
the  event  of  the  sale,  and  he  had  informed  her  that 
Mitchell  and  his  wife  had  made  up  their  minds  not  to 
sell  in  private:  he  afterwards  witnessed  the  contract 
made  with  Peile  on  the  same  day. 

These  are  the  facts  in  proof,  under  which  the  case  is 
presented  to  the  Court,  and  we  must  consider  only  how 
it  stood  on  the  5th  ^  January^  for  the  subsequent  tnms- 

actiona 
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actions  are  of  no  importance.    Was  the  agreement  with        1820. 
the  Plaintiff  so  perfectly  feir  and  certain,   and  with         "^  " 
reference  to  all  the  circumstances^  so  just,  that  the  Court  v. 

can  be  satisfied  that  it  ought  to  perform  it?  It  seems  to 
me^  that  the  Court  cannot  deeree  the  execution  of  it, 
attending  to  all  the  circumstances  accompanying  it^ 
considering  the  age' of  these  persons,  their  poverty,  that 
tliey  were  acting  without  their  attorney,  that  the  pro- 
perty was  reversionary,  and  that  the  price  was  not  the 
foil  valiie.  They  were  induced,  by  a  person  who  got 
hdd  of  them  in  the  absence  of  their  l^al  adviser,  to 
make  an  improvident  bargain,  by  which  they  would  have 
been  deprived  of  at  least  200^ 

Independendy  of  these  circumstances,  I  stated  several 
difficult  questions  attending  the  case^  to  which  I  have 
ttomed  no.  8atisfiu:tory  answer.  Consider  first,  the 
naloie.of  the  interest :  the  estate,  belon^g  to  the  wi&| 
Waf  mortgaged  by  the  husband  and  wife  to  Waller,  by 
two  mortgages;  and  the  equity  of  redemption  was 
reserved  to  such  uses  as  the  husband  and  wife 
ihonld,  by  deed  executed  in  the  presence  of  two  wit- 
nm^^  jointly  appoint,  and  in  de&ult  of  a  joint  ap- 
pointment to  such  uses  as  the  wife  should  by  will  appoint, 
aod  in  de&ult  of  such  appointment  to  the  wife  in  fee. 
TJiis  raises  a  question  that  introduces  the  consideration 
of  the  dass  of  cases  relating  to  the  efiect  of  a  reserv- 
ation of  an  interest  in  the  equity  of  redemption  to  the 
hmband,  in  a  mortgage  made  by  the  husband  and  wife^ 
of  the  estate  of  the  latter.  In  Innes  v.  Jackson  (a), 
where  the  equi^  of  redemption  was  reserved  to.  the 
husband  alone,  the  Lord  Chancellor  was  of  opinion  that 
it  continued  to  be  the  wife's  estate.  That  decision  was 
leversed  in  the  House  of  Lords ;  but  on  the  ground  of 

(a)  16  ViS.  356.     1  JBligk,  104. 

a  dis-r 
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18^.       a  distinctkm  taken  by  Lord  Bedndde^  who^  after  a 
review  of  all  the  antborities,  came  to  the  eondiisioa 
tbat  there  were  two  dassea  of  cases,  -^  firs^  where  Ae 
MiTcatxx.    equity  of  redemptioii  is  reserved  to  the  husband  and  Us 
hdrs,  without  any  appearance  of  an  intentioii  to  itaUiltJ 
the  estate^  or  aher  the  previous  rights;  secondly,  when^ 
from  other  drcumstances  independent  of  the  leseiiatioa 
itself  any  intention  to  make  a  new  setdement  appem 
And  that  case  dearly  fell  within  the  second  dasa^fbr  As 
mortgage  was  only  for  a  term  of  years,  whQe  the  eca* 
▼eyance  extended  to  a  limitation  of  new  uses  of  the  fc^ 
shewing  that  it  was  executed  for  a  double  porpoae;  BM 
it  is  open  to  consideration  in  tiiis  case,  where  die  mort* 
gage  was  in  fee^  whether  there  was  any  intastioD  to 
alter  the  nature  of  the  wife's  estate.    The  icsmitioa 
does  not  give  the  husband  any  interest;  he  waserijta 
have  a  naked  power.    It  mi^t^  therefor^  be  impcaWl 
to  consider  how  for  the  propmy  continued  to  be  kn; 
and  if  it  was  stiH  hers,  then  what  was  the  cAct  of  Ak 
contract  under  the  power  reserved  ? 

The  acts  of  a  married  woman,  with  respect  to  hff 
estate,  are  perfectly  void;  she  has,  as  is  said  byAe 
Master  qfihe  RoUSf  in  Wright  v.  Butter  (a),  no  diiqpoaiig 
power,  though  she  may  hav^  a  disposing  mind.    Tlui 
agreement  signed  by  her  with  her   husband  cannot 
affect  her  estate,  and  cannot  give  tiie  party  a  rigjht  to 
call  upon  her  in  a  court  of  equity  to  execute  a  con- 
veyance to  bar  her  if  she  survives,  and  to  bind  her 
inheritance.    It  was  only  under  the  power  reserved  by 
tile  settiement,  that  its  validity  could  be  contended  for, 
and  on  tiiat  point  I  wished  to  be  satisfied,  whether  being 
void  on  general  principles,  it  was  made  good  by  the 
reservation  of  the  power.    I  wished  to  know  if  there  was 

(«)  S  Ves.  jan,  67S. 

any 
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tasf  caM  in  whick  tt  iHMband  aad  wife  havkig  a  power  of       189a 
Appointment  by  deed  ovar  the  wife's  estate,  a  ftip^^  ttot      __'  ^ 
eteent^d  modo  ei/ormi  porsnant  to  the  power,  was  held  •. 

to  take  efieet  as  an  appointment.    If  it  is  signed  by  A     Ktckxlu 
pefson  eompetent  to  contract^  and  is  for  a  valuaMe  Husband  and 
consideration,  but  defectire  in  form,  there  is  a  remedy  ^^^^  to?^  of 
in  eqoitr,  for  you  have  a  valid  contract  to  stand  upon,  appointment 
BnTS.  nJriad  woman  th«e  ca«  be  no  binding^  ^"^^r 
tract;  the  instrmnent  is  not  good  as  an  agreement,  th«i  c»tote,agr«Biii 
how  can  it  be  said  to  bind  her  ?    She  had  a  power  to  it   A  specific 
convey  by  deed,  attested  by  two  witnesses;  her  dis-  ^^^J^e*^ 
MEtj  as  a  married  woman  was  taken  away  as  to  that  compdDed 
skxle  of  proceeding;  and  ^he  might,  by  an  instrument  ^J^.^^"** 
executed  ^tb  the  required  formalities,  point  out  the 
uses  to  which  ihe  estate  was  to  be  ^cmveyed,  and  the 
ine  would  tfien  enure  to  those  uses«    But  where  the 
iaatrument  is  not  esceeuted  according  to  the  power,  it 
is  nothing  but  an  agreement  signed  by  a  married  wosnan, 
sad  as  an  agreement  it  is  invdid*    This  is  a  point 
on  which  I  do  not  mean  to  giV6  a  definitive  ^^inion^ 
because  it  is  not  necessaiy  for  the  decision  dT  this 
cause;  but  I  feel  that  there  would  be  very  great  di^ 
Sculty  in  extending  the  doctrine  <^  the  Court  as  to 
defecdye  executions  to  instruments  signed  by  married 
wometi;  it  would  be  introducing  quite,  a  new  line  <tf 
cases.     The  power  gives  a  ccmipetency  to  act,  with 
aertaui  protectimis,  hut  it  is  a  very  wedghty  question 
trfaether  it  can  be  held  that  that  gives  a  general  com*- 
petenc^* 

* 

Then,  if  it  was  only  the  agreement  of  th«  husband,  Under  a  con- 

wbat  becomes  of  the  Plaintiff 's. case  ?    The  point,  that  ^l  ^^  JJJj.^ 

the  Court  should  compel  the  husband  to  coerce  the  for  sale  of  the 

1       J        J    ^"^fe  8  estate 

wife  to  join  with  him  in  the  conveyance,  was  abandcmed.  the  Court  will 

The  counsel  did  not  urge  that  that  is  the  law  now,  and  °?'  ^^^^^^ 

•^  nim  to  procure 

that  the  husband  was  to  go  to  prison,  if  she  refuses  to  her  to  join. 

concur. 
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1890.        cx>ncur.    It.is  not  ndcedsary,  thereforey  •  to  go  into  tbe 
^^  '    '  ^     class  of  cases  upon  that  subject,  the  authority  of  which 
tK  has  been  very  much  weakened,  (a)    They  were  much 

MiTCHEU.     sbak^  lyj  ^Q  remark  of  the  Lard  Chancellor^  upon  th^ 
difficulty  of  a  court  of  equity  compelling  her  to  cooaeDt 
to  a  fine,  while  the  Court  of  Common  Pleas  alwajff 
■   examines  her  to  ascertain  whether  she  acts  fredyt  and 
if  they  find  her  to  be  under  constraint,  still  her  cooseit 
^lust  be  taken,  or  the  husband  will  be  punished,  (i) 
That  point,  however,  is  not  pressed  here. 

A  contact  Another  difficulty  arises  from  the  circumstance  dut 

-"-"'^  by  one  "^ 


party  only  may  ithe  agreement  was  not  signed  by  the  Plaintiff  batonl; 
2JJ^^^y  by  Jfi/cA^S  and  his  wife-  I  do  not  intend  to  enter  upon 
Sanble.  the  numerous  Qpses  on  the  question,  how  &r  acontnct 

signed  by  one  p^rty  only  is  binding  on  that  pti^. .  A 
doubt  has  arisen  on  the  subject  in  consequence  oC  What 
"wvAmidihylMAB^desdakixiLtmrencesonY^  ' 

he  considered,  that^  unless  the  agreement  was  ^gned  bf 
both  parties,  there  was  a  want  of  mutuality,  whidi  qimo 
established  principles  is  an  objection  to  specific. ptf* 
formance.  The  doubt  I  have  on  that  is,  wheditf 
there  is  not  mutuality;  the  one  party  is  to  buy,  and  the 
other  to  sell ;  and  the  contract  is  therefore  in  its  nature 
mutual,  though  not  evidenced  by  a  writing  binding  od 
both.  I  am  aware  that  the  subject  has  been  re-coofi- 
dered,  first  by  the  Lord  Chancellor  {d\  who,  however,  onlj 
mentioned  it,  without  giving  his  own  opinion,  and  b; 
the  late  Master  of  the  BoUSf  who  thought  he  should 
hardly  be  at  liberty  to  refuse  relief  on  that  ground(f); 
and  I  do  not  mean  to  disturb  the  prevailing  opinion  diit 
the  party  who  has  not  signed  may,  nevertheless,  file  a 

(a)  Morris  v.  Stephetuon,  7  Vet.  474.    Emerjf  v.  Wate,  S  Vet.  505. 
Howell  ▼.  George^  1  Mad.  7. 

(6)  8  Vet. SIS.  (c)  1  Sch.9Le/.20. 

(d)  U  Ves.  S92.  (e)  WeUem  V.  RusseU,3  Vcs.^B.  193 

15  bill, 
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biU,  and  compel  an  execution  of  the  contract.    Ilf  is        1820. 

oonsidered  that  whcii  the  party  files  the  bill  he  does  an     ^^^ 

,  r     .^  Maetin 

act  that  will  bind  him«  and  that  from  that  time  there  is  v, 

mutuality  (a) ;  and  that  the  other  party  cannot  plead  the     Mitchell. 
statute,  because  the  words  only  prevent  an  action  fix>m  Where  a  con* 
bdng  brought  where  the  agreement  is  not  signed  by  the  ^y  ^qq  ^y 
party  to  be  charged  or  his  agent.    As  I  observed  before,  ?"'?*,.^*  h-iT 
the  statute  is  in  terms  confined  to  actions  at  law,  not  for  ajpedfie 
estendiiig  to  suits  in  equity;  and  the  word  «  charge^'  S^^"?^ 
evidently  means,  charged  in  the  action.    When  you  file  log  oa  hioMelL 
a  bill  you  attempt  to  charge  the  Defendant;  and  if  he 
has  signed  the  agreement,  it  is  signed  by  the  party  to 
be  charged^  and  it  seems  to  follow  that  he  cannot  take 
advantage  of.  the  statute. 

If  this  agreement  had  been  attempted  to  be  enforced 
agunat  the  Plaintiff,  as  she  had  not  signed,  and  as  there 
had  been  no  acts  of  part  performance,  the  statute  would 
have  operated  directly  to  relieve  her. .  Then, .  how  did 
liie  matter  stand  on  the  5th  January^  at  the  time 
MUAdl  and  his  wife  made  the  second  contract  ?    The 
Plaintiff  was  not  bound  by  the  first  contract,  and  there 
was,  therefore,  then  no  consideration  moving  towards 
Ihem;  nothing  was  given  for  their  signature,  there  being 
no  signature  e  contra.    Then,  what  was  there  on  that 
•day,  and  at  that  hour,  to  make  it  binding  on  them?   If 
fmder  other  circumstances  Jnn  Mitchell  woul^  have. been 
4iound.  to  execute  their  power  in  prcq)er  form,  she  was 
not  on  that  5th  of  January  in  a  situation  to  be  c(»npelled 
80  to  do ;  for  it  is  only  when  there  is  a  valuable  con- 
sideration that  defects  in  the  execution  can  be  sup- 
plied: here  there  was  a  want  of  consideration  to  induce 
ihe  Court  to  lend  its  assistance. 


(a)  Bee  Coleman  v.  UpcoU^  5  Ft».  Ab.  527.    Crotkarth  v.  Lord 
X^iwlkcr^  IS  Ves.  107. 

I  wbhed 
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1820.  I  wished  it  lo  be  considered  whetiiery  the  one  perty 

not  having  on  her  port  done  any  thing  to  bind  heraei^ 
the  other  is  in  the  mean  time  predoded  fixm  enteriof 
into  a  new  agreement.  What  mutnalily  ia  there  if  4fcs 
Where  a  con-  one  is  at  liberty  to  renounce  the  contract,  and  the  oflier 
■igoed  by  one   °^^    ^  ^^  intended  to  bind  them,  she  ahonU  hut 

P^<»7»  .     bound  herself;  bat  if  she  will  reserve  to  hersdf  a  power 
whether  be  if  i  •  ,  * 

notatlibeity    to  act  or  not  to  act,  must  ttiey  not  have  the  same  powerr 

^uS^^^  And  then,  were  not  they  on  that  day  in  a  situation  ia 

oiberfsity hai  which  they  might  repent  and  retract  ? 

done  tome  act 

to  bind  him* 

Mlf.  On.  In  looking  over   the  cases  the  strongest  I  Iitw 

fimnd  is  Bmkhome  v.  Crmlnf  (a),  reported  in  a  book  of 

no  great  authority.    I  took  some  pains  in  WMiithing  ht 

it  in  the  registrar's  book,  but  though  there  woe  sook 

traces  of  it  there,  and  in  the  minute  book,  thse isnot 

any  sufficient  acconnt  of  it  to  be  found.    To aosrtna 

degree  it  answers  some  of  the  ofajectiona  that  ansa  htfa 

One  party  not  having  signed  the  agreement^  and  As 

oAer  making  a  new  agreement,  the  Court  nUend 

against  it;  but  it  is  observable  that  it  does  not  appov 

that  any  objection  was  tak^i  fiom  considering  what  «ai 

the  state  of  things  at  the  time  when  the  second  oonlraet 

was  made.     But  when  one  party,  having  entered  into  s 

contract  that  has  not  been  signed  by  the  other,  sftff* 

wards  repents  and  refuses  to  proceed  in  it,  I  should  have 

felt  great  difficult  in  saying  that  he  had  not  a  local 

pesniientuB^  and  was  not  at  lib^ly  to  reoede  untQ  the 

other  had  signed,  or  in  soBfie  manner  made  it  binding 

upon  himself.  How  can  the  contract  be  complete  before 

it  is  mutual  ?  and  can  it  be  complete  as  to  the  one  and 

not  to  the  other  ? 

With  all  these  difficulties  hanging  over  it,  it  is  not  s 
case  for  a  specific  performance;  the  parties  must  be  left  - 

(a)  2  Eq.  Co.  Ab.  32. 
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» their  legal  remedies.    On  the  original  bill  I  think  the        1 820. 

laintiff  is  not  entitled  to  a  decree,  and  there  is  still  less       ."'  —' 

Maetin 

»  sustaia  the  supplemental  bill.    I  have  only  to  notice^  p. 

at  I  thmk  the  Pkintiff  oi^ht  to  have  been  informed     Mitchwx. 

*  die  conveyance  of  the  19th  January^  which  was  not 
entioned  in  the  answers,  and  the  Plaintiff  may  thei'e- 
Be  have  innocently  filed  the  second  bill  in  ignorance  of 
. '  The  bills  must  be  dismissed ;  but  it  does  not  appear 

•  me  to  be  a  case  for  costs. 


SAUNDERS  i;.  KING. 

I  N  order  had  been  made  in  these  causes,  by  the  Lord  Whether  the 

^C%8licea0r,fortheappointmentofareceiver;anotice  lor^as power 

*  motion  to  discharge  that  order  was  afterwards  given  ^  ^^^*  ^y 

r  the  Defendants,  and  by  consent  of  the  parties,  it  was  motion,  to  dis- 

aurd  before  the   Vice  Chancellor.     On  discussion  of  cham  or  alter 

-       an  order  made 
e  merits,  his  Honour  was  of  opinion,  that  the  order  by  the  Lord 

i|^  not  be  discharged ;  but  made  an  order,  giving  ^b&ncelJoi'* 
bef^  to  the  Defendants  to  propose  themselves  before      The  Vice  ^ 

le  Master  as  receivers.    A  motion  was  now  made  on  aJjJhJIjSed  to 

lepart  of  the  Plaintiffs  to  discharge  the  last  order.  dischaive  an 

order  oT  the 
Lord  Chancel- 

Ur.  Hatt^  in  support  of  the  motion,  contended,  that  lo^>»  i*  ^^\ 

-     .  .     *         .  ,  1      .       ,  J     empowered  to 

le^iraerm  question  was  urregular^  as  navmg  been  made  alter  it. 

^otx  a  notice,  of  motion  for  a  contrary  purpose.     It 

IS  not  a  modification  of  the  order  prayed,  bat  quite 

dQDustent  with  it.     He  stated  that  he  had  offered  to 

i^aent  to  the  order  that  was  made,  upon  the  terms  of 

-  Defaidant's  paying  the  costs  of  the  application;  that 

br  was  not  acceded  to,  and  his  consent  therefore 

lild  not  support  tiie  order. 

&(r.  Koe  on  the  other  side. 

The 
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1 821.  The  Lord  Chancellor. 

It  does  not  i^pear  now  to  be  any  question,  wh^her 
there  should  or  should  not  be  a  receiver.      Tie  noCioe 
of  motion  to  discharge  that  order  was  properly  giren, 
as  of  a  motion  to  be  made  here ;  and  it  seems  to  lunre 
been  agreed,  that  the  consent  of  the  parties  would  give 
the  Vice  Chancellor  jurisdiction  to  hear  it      Taldog 
that  to  be  so,  it  could  at  most  only  go  to  the  extent  to 
which  the  consent  was  given;  if  there  was  a  consent 
that  the  Vice  Chancellor  should  discharge  the  order  of 
the  Lord  Chancellor^  it  would  not  operate  to  authorise 
him  to  alter  it. 

When  the  act  {a)  was  made,  special  care  was  taken 
to  distinguish  what  power  the  Vice  Chancellor  should 
have,  to  discharge  or  alter  orders  made  by  the  lard 
Chancellor  or  the  Master  of  the  Rolls.  The  second 
section  says,  ^^  Provided  always,  that  such  Vice  Chan- 
^^  cellor  shall  have  no  power  or  authority  to  discbarge, 
<<  reverse,  or  alter  any  decree,  order,  act,  matter,  or 
^^  thing,  made  or  done  by  any  Lord  Chancellor,  Lord 
*^  Keeper,  or  Lords  Commissioners  for  the  custody  of 
^*  the  Great  Seal,  unless  authorised  by  the  Lord  Qian- 
^*  cellor.  Lord  Keeper,  or  Lords  Commissioners  ix 
^*  the  time  bemg  so  to  do;"  (not  adding  by  consent  of 
parties)  ^^  nor  any  power  or  authority  to  discharge,  re- 
*^  verse,  or  alter  any  decree,  order,  act,  matter  or  things 
^^  made  or  done  by  the  Master  of  the  Rolls.''  Thereibie^ 
to  enable  the  Vice  Chancellor  to  discharge  or  alter  an 
order  of  the  Jltord  Chancellor j  there  must  be  a  special 
authority* 

Taking  it  that  the  consent  was  valid,  which  I  doubt» 
you  cannot  carry  it  beyond  the  extent  to  which  the 

(fl)  55  Geo.  3.  C.24, 

conacM^X 
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ODflent  was  given;  there  was,  therefore,  no  authority        1821. 
J  make  this  order.    I  apprehend  that  when  the  Vice 
Ihancdlor  sits  for  the  Lord  Chancellor^  it  does  not  give 
im  this  power.  I  know  the  Vice  Chancellor  once  thought 
lat  it  did,  and  I  wish  that  his  opinion  had  been  right  The  Vice 
lie  Master  of  the  Rolls  used  frequently  to  sit  for  the  ^hen  sitting 
iord  Chancellor^  but  never  thought  of  altering  or  dis-  ^J  ^^  ^^ 
bio^g  his  orders.     I  do. not  apprehend  that  the  act  has  not  jnns- 

Bssed  under  any  idea,  that  consent  would  irive  an  au-  ^<^5*nj«>  alter 

...       ordifcnarge 
vontjy  in  cases  where  the  legislature  did  not  give  it ;  orders  made 

le  provisions  of  it  were  made,  not  with  a  view  to  the    ^      latter. 

lilies  merdy.    The  act  too  takes  a  distinction  between 

tering  and  discharging  orders,  and  if  I  had  given  an 

ithority  to  discharge  it,  the  Vice  Chancellor  would  not 

i¥e  been  authorized  to  alter  it ;  nor  would  an  autho- 

tjrto  alter  an  order  enable  him  to  discharge  it. 

Order  discharged. 


KENNEDY  u.  KINGSTON.  Rolls. 

Jan,  22. 

'KN  ASHBYy  by  her  will,  dated  the  3d  of  August^  Requestor 
1785,  bequeathed  as  follows:  «  ARer  the  decease. of  ^^[^liJ^l, 
ty  sister  Charlotte  Williams^  I  give  500/.  to  my  cousin  her  decease  to 
Wfi  Bawlins  for  her  life,  and  at  her  decease  to  divide  portions  as  she 

in  portions  as  she  shall  chuse  to  her  children ;  and  shall  choose  to 
,.../>  Ti  .1  ..    i_  11      her  children; 

case  she  dies  before  me,  I  leave  the  sum  to  be  equally  ^nd  if  she  died 

ided  amongst  her  children,  after  the  decease  of  my  ^fore  testa- 

er  Charlate  Williams^     She  appointed  her  sister  equally  di- 

lecutrix ;  who  survived  her,  and  died  in  the  year  ^^^^Ifldr^T^ 

Held  that  the 
children  of  A, 
living  at  her 
Bawlins  had  four  children,    William  Bawlinsy  death  were  the 

^e  Hawkesworth,  Jane  Walshj  and  Elizabeth  Ann  theVwer.and 

as  such  en- 
to  a  share  lapsed  by  the  death  of  a  child  to  whom  it  had  been  appointed. 

I.  F  f  Bainsfbrd. 


KlNOSTON. 
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1821.        Baimford.     JV.Baxdins  died  in  the  year  1807;  and 
Ke\d       ^^'  ^^  death,  Ann  Bawlins  made  a  wiU,  by  which  she 
V,  appointed  2502.,  part  of  the  sum  of  500^  to  her  daughter, 

E.  A.  Baimford :  lOOU  to  C.  Handcesnoorth,  and  the  re- 
maining 1 502.  to  Jane  Walsh.  She  survived  her  daiij^ 
E.  A.  Bainsfordj  and  made  a  codicil  to  her  will,  wfakh 
however  did  not  afiect  the  sum  of  250/.  i^pointed  to  her. 
She  died  in  Naoember  1812,  leaving  her  two  daughlen 
C.  Hamkemorih  and  Jane  Walsh  surviving  her.  C 
Hawkemorth  died  in  the  year  1809.  A  suit  had  been 
instituted,  having  for  one  of  its  objects,  to  secure  the 
l^;acy  of  500/.;  and  a  petition  was  now  presented, 
praying  that  the  rights  of  the  parties  to  it  might  be 
declared. 

Mr.  Raig)ell,  for  Jane  Walsh  and  the  representatireof 
C  Hanokesworth. 

The  share  appointed  to  E.  A.  Rainsfbrd  has  lapsed  by 
her  death,  and  must  be  divided  in  the  same  way  ai 
if  it  had  been  unappointed.  The  fund  is  given  to  the 
children,  and  the  power  is  only  to  vary  the  proportioos; 
in  default  of  appointment,  therefore,  there  was  to  be  an 
equal  division;  and  as  it  was  to  take  eflfect  at  die 
mother's  decease,  those  only  who  survived  her  could  be 
objects  of  the  power ;  the  uiiappointed  part  is  therefore 
divisible  between  them.  If  it  vested,  subject  to  the 
power,  in  all  the  children,  it  must  have  vested  in  tfaeffi 
in  joint^tenancy,  and  the  two  who  were  living  at  the 
mother's  death  would  be  entitled  by  survivorship. 

Mr.  FonUanque  for  the  representative  of  E.  A.  Bairn' 
ford,  *  contended  that  there  was  an  intention  of  boim^ 
towards  all  the  children,  and  that  they  were  all  entitled 
to  participate  in  the  lapsed  share. 

Mr. 
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Mr.  Home  for  the  representative  of  Charlotte  WiUiams, 

The  testatrix  has  given  a  mere  power  of  appointment 
amongst  the  children,  without  any  gift  to  them  in  de- 
finilt  of  its  execution.  A  gift  to  the  objects  of  the  power 
in  de&ult  of  appointment  is  scnnetimes  supplied  by  im- 
plication, but  that  is  excluded  here  by  the  express  gift 
to  them  in  one  event,  namely,  that  of  A,  Rawlins  dying 
before  die  testatrix.  The  250/.  therefore  fidls  into  the 
residue  o(  the  testatrix's  estate. 


1821. 


Kennsdy 

V, 
KlNGITOV. 


1^  Master  of  the  Rolls. 

This  question  arises  on  a  very  short  clause  in  a  will ; 
the  sum  is  given  to  Ann  Rawlins  for  her  life,  ^^  and  at 
^  her  decease  to  divide  it  in  portions  as  she  shall  choose 
^  to  her  children."  It  is  first  to  be  considered  what  is 
die  import  of  these  words,  taken  alone,  without  reference 
to  diose  which  follow.  Two  out  of  the  four  children 
dfed  in  dielifedme  of  the  donee  of  the  power,  one 
befere  and  the  other  after  the  execution  of  the  iqppoint* 
ment.  The  question  will  be,  whether  it  is  not  to  be 
construed  as  pointing  out  as  the  objects  of  bounty  those 
only  who  should  survive  the  mother ;  for  the  power  given 
18^  to  divide  at  her  decease.  Then,  could  it  be  executed 
in  finroor  of  one  who  died  in  her  lifetime  ?  The  term 
ddldroi  is  general,  but  as  the  power  is  to  be  executed 
at  her  decease^  it  must  be  for  the  benefit  of  those  then 
capable  of  taking.  It  is,  therefore,  necessarily  confined 
to  children  in  existence  at  the  time  of  her  death.  There- 
fare  none  but  the  two  who  have  survived  can  take  under 
die  power;  they  are  clearly  entided  to  the  sums  ap^ 
pomted  to  them. 


The  difficulty  is  with  respect  to  the  part  as  to  which 
there  is,  in  the  events  that  have  happened,  a  non-exe« 
cation.  There  b  no  gift  over  in  default  of  appointment, 
in  ogress  terms;  but  if  the  mother  had  diecji  without 

F  f  2  making 
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1821.  making  any  appointment,  would  not  the  children  sarviTiiig 
her  have  been  entitled  ?  would  they,  though  certainly  ob- 
9."^  *  jects  of  the  testatrix's  bounty,  have  taken  nothing  ?  Upon 
KiNMTON.  ^j^^^  question,  the  case  becomes  one  of  that  class  where 
the  objects  of  the  power  are  definite,  and  the  power  is 
only  to  appoint  the  proportions  in  which  they  are  to  take^ 
without  excluding  any ;  for  here  the  mother  must  hare 
given  a  share  to  each;  she  could  not  have  made  an 
A  power  to      exclusive  or  an  illusory  appointment.   The  power,  ther&- 

*roDortioD§  in  ^^^^  ^^^^  ^  understood  as  tacitly  including  a  provision 

which  definite  for  an  equal  division  of  the  fund  amongst  the  obgects,  in 

ta^e  tacitly  ^^  event  of  no  appointment  being  made.    The  two  who 

includes  a  ^  survived  would,  therefore,  be  the  only  persons  to  tale; 

de&oltofap-  ^^y  only  could  take  under  an  appointment,  and  if  no 

pointment.  appointment  were  made,  they  would  take  by  neoesurj 

implication. 

Supposing  that  to  be  the  construction,  if  the  beqaest 
were  confined  to  the  first  clause,  the  next  question  is 
whether  the  other  part  makes  any  difference  ?  In  case 
oi  Ann  Rawlins  dymg  before  the  testatrix,  the  sum  b  to 
be  equally  divided  amongst  the  children ;  and  it  is  said 
that  the  mention  of  one  event  upon  whidi  they  were 
to  take  in  de&ult  of  appointment,  is  an  exclusion  of  any 
other ;  and  that  it  was,  therefore,  not  meant  to  go  to 
them  except  upon  an  event  that  has  not  happened.  Bat 
this  does  not  appear  to  me  to  be  a  necessary  coDS^ 
quence.  She  might  die  in  tlie  lifetime  of  the  testatrix; 
she  might  survive  and  make  a  complete  ^pointment; 
or  she  might  survive  and  make  an  incomplete  appoiDt- 
»  ment.  There  is  no  provision  in  express  terms  for  the 
event  which  has  actually  happened,  of  her  surviving  and 
making  an  incomplete  appointment,  or  for  her  making 
no  appointment  at  all;  but  that  is  quite  consistent  with 
the  express  provisioa  for  her  dying  before  the  testatrix, 
as  in  that  event  the  fund  was  not  disposed  of  by  the 
previous  part  of  the  will. 

It 
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It  does  not)  therefore,  Sjeem  to  me  that  this  provision  1821. 

mnihiiates  Ae  implication  arising  from  the  previous  part  '  —' 

>f  the  sentence,  which  I  consider  as  embracing  a  power  «. 

o  vpfwsit  to  the  children  who  should  survive^  with  a  gift  ^^^^^^^n . 
o  them  in  default  of  appointment     The  two  survivors, 
berefore,  are  entitled  alone  to  the  whole  sum. 


BRACE  V.  ORMOND.  Kolm. 

(Be&xe  the  Ijord  Chief  Barouy  and  Master  Courtenay.) 

TTHIS  was  a  suit  instituted  by  one  of  two  residuary  In  a  suit  for 
■*'    l^atees  for  an  account;  the  other  residuary  le-  *^due°^^^ 


one 


[alee  was  a  Defendant.     Pending  the  suit  the  Plaintiff  ortheresidu- 
lad  assigned  his  interest  for  the  benefit  of  his  creditors,  havi^yti- 

ind  had  afterwards  taken  the  benefit  of  the  insolvent  siKning»an<} 
I  •  •  n     %  •  tft^'ng  the  bc- 

lebtors'  act,  in  consequence  of  which  two  supplemental  nefitof  the 

alls  had  become  necessary.    The  cause  coming  on  for  J?^J^?^ 

inrther  directions,  the  question  was,  by  whom  the  costs  rendered  two 

«f  the  supplemental  suits  were  to  be  paid.  b^^eS^ 

the  additional 

Mr.  Pembertonj  for  the  Plainti£  .     ix>me  by  his 


share. 


Mr.  J^ngjleld  and  Mr.  Whitmarshy  for  different  De- 
badants. 

The  Lord  Chief  Barm  observed,  that  the  additional 
xpeuce  had  been  occasioned  by  the  acts  of  the  Plaintiff 
II  assigning  and  taking  the  benefit  of  the  insolvent 
Iditors'  act,  and  therefore  ought  to  be  borne  by  the 
^lamtifi^'s  share  of  the  residue,  (ar)  The  other  costs 
rere  to  be  borne  by  the  two  shares  equally. 

Reg.  Lib.  A.  1820.  fo.  1217. 

{a)  See  Corvkh  v.  Geil^  3  Cox,  27. 
Ff  3 
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1821. 

LESPINASSE  V.  BELL. 

ROLLI. 

Feb.  6.        (Before  the  Lord  Chief  Baron,  and  Master  CourUwg.) 

On  reftfence    HpHIS  was  a  suit  by  an  in&nt  entitled  to  an  undiTided 

!L!S£2!.°ir*o«  ^  moiety  of  an  estate  at  Demerara  /  the  Defendants 
manager  ot  an  •^ 

estate,  die  were  the  representatives  of  the  Plaintiff's  &ther,  the  con- 
fix on  the  signees  of  the  estate^  and  J.  Martin  and  hb  wife,  who 
fittest  person,  ^trere  entitied  to  the  other  undivided  moiety.  It  had 
to  whomay  been  referred  to  the  Master  to  approve  of  a  person  to 
propose  him.     ^^  manager  of  the  infimt's  share  of  the  estate ;  a  person 

was  proposed  on  behalf  of  tiie  infant ;  but  the  Defendant^ 
Martin  and  his  wife,  having  carried  in  a  pnqxisal  of 
the  person  whom  they  employed  as  thdr  managier, 
the  Master  considering  the  inconveniences  that  woold 
arise  from  two  persons  acting  in  tiiat  capadty,  filed 
upon  him.  An  exception  was  taken  to  the  rqport  ap- 
proving him. . 

Mr.  Heald  in  support  of  tiie  exception,  stated  as  tbe 
ground  of  it,  that  the  Master  had  made  the  appointment, 
on  the  state  of  facts  brought  in  by  the  Defendants :  as  it 
concerned  the  infant's  estate,  he  ought  not  to  have  listened 
to  the  proposal  of  persons  not  interested  for  the  infimt 
The  Master  is  not  at  liberty  to  appoint  any  one  not 
proposed  by  the  proper  parties ;  as  in  that  case  he  might 
fix  upon  a  stranger. 

Mr.  Home  and  Mr.  Boupell  on  the  other  side,  were 
stopped  by 

The  Lord  Chief  Baron,  who  observed,  that  it  was  the 
Master^s  duty  to  appoint  the  person  whom  he  thought 
most  fit,  without  regard  to  who  might  propose  or  recom- 
mend him.    As  to  the  case  you  put  of  a  stranger,  if  the 

Master 
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Master  thinks  him  most  fit,  he  would  do  right  to  ap-         1821. 

point  him.     Besides,  from  the   moment  it  was  stated 

that  this  person  was   the  manager  appointed  by  the 

other  owners,  I  thought  the  Master  was  most  probably 

right,  (a) 

Exception  overruled^ 

(a)  See  Attorney  General  v.  Day^  S  Mad,  246. 


NORRIS'S  CASE.  J5M.8. 

nrVIE  bankrupt  was  committed  by  the  commissioners  A  bankrupt^  to- 

•*-    for  not  answering  to  their  satis&ction  a  question  put  *  2eS'*°h 

to  him :  having  moved  for  a  writ  of  habeas  corpus^  he  was  had  not  within 

this  day  brought  up.     The  warrant  stated  the  question  ^™o,JIi  ^ 

and  answer  to  be  as  follows*  Uie  commis- 

sion,  executed 
two  convejT- 

**  Have  you  not  at  two  different  periods,  and  both   ancesofhw 

,     ,  ,  ,     estate  and 

^  within  six  months  previous  to  the  issuing  forth  of  this   eflbcts,  or  part 

**  commission,    executed  two  different  conveyances  of  thereof,  to  his 

'  ■       "^  ,         9on,  answered 

^  yoor  estate  and  eflfects,  or  part  thereof,  to  your  son  *'  Nottomv 

«  JMa  NorrUr     To  this  question  the  bankrupt  refused  toT^S!^' 

to  give  any  other  answer  except  the  foUowin^^ ."  Not  ta  h^d  to  be 

«  my  knowledge.*'  ^T^^' 

questions  hav* 
iDg  been  put. 
Mr.  Montagu  J   for  the  bankrupt,    argued  that  the 

answer  given,  taken  alone,  was  sufficient.  There  might 
have  been  some  conveyance  executed  under  circum- 
stances different  from  those  mentioned  in  the  question ; 
and  the  commissioners  should  have  proceeded  to  examine 
him  further  before  they  decided  that  he  was  evading  the 
enqoiry. 

Mr.  Tinney^  for  the  assignees,  contended  that  the 
bankrupt  ought  to  have  answered  positively,  as  he  must 

F  f  4  have 
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1 821 .        have  known  whether  he  had  recently  executed  an  asBigo- 

^      '   -^     ment;  if  he  had  signed  adeed,  without  knowing  whedier 

Cafe.        it  predsely  corresponded  with  the  deacnqpOon  in  the 

question,  he  should  have  stated  what  he  knew  of  it:  Imt 

he  refused  to  give  any  answer,  except  that  stated  in  the 

warrant. 

The  Loan  Chancellor. 

There  is  a  difficult  from  this  circumstance,  thit  it 
has,  I  apprehend,  be^i  ruled,  that  I  cannot  presume  that 
the  commissioners  asked  him  to  give  any  other  answer. 

I  cannot  help  feeling  a  wish  that  they  had  gone  on  to 
ask  some  more  questions,  as,  whether  he  had  excnueJ 
any  assignment,  or  any  instrument ;  and  so  oo.  A  fiw 
words  from  them,  explaining  the  qnestioo,  most  cidier 
have  led  to  the  truth,  or  have  shewn  dearij  diitlie 
would  not  give  a  satisfactory  answ^ .  The  law,  on  dai 
subject,  was  originally  this,  that  if  a  man  said  yes  or  no^ 
his  answer  must  be  taken  to  be  satisfactoiy,  wfaeCheryoa 
bdieve  him  or  not ;  but  since  the  altetatiao  wfaidi  \m 
takoi  place  in  the  law,  the  Court  has  to  consider  whether 
the  answer  is  satisfactory  or  not ;  and  the  rule  now  is^ 
that  if  the  answer  is  not  to  the  satis&ction  of  the  Coor^ 
he  is  remanded ;  if  it  is,  he  is  discharged  ;  a  rule  bv  whidi 
personal  liberty  stands  in  a  very  insecure  sitnation ;  far 
it  has  happened,  that  where  the  Court  of  King^s  Beodi 
thought  the  answer  was  quite  satisEictory,  dbe  Oonrt  cf 
Common  Pleas  thought  it  was  quite  unsatisfiKtonr. 

In  this  case,  it  is  very  likely  that  men,  perfectly  honoor- 
able,  might  think  this  answer  nnsarisfectofy ;  bat  die 
question  is,  whether  I  think  it  so.    And  I  most  say,  that  I 
should  have  f^t  it  my  duty,  by  patting  some  fiirther 
questions*  to  have  given  the  prisoner  an  opportunity 
rrplaining  what  he  meant ;  thos  if  they  had  said,  why 

IJ 
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must  know,  it  is  clear  he  must  have  givea  some        18S1; 
BT.     The  ground  on  which  it  spears  to  me  that      j,^    / 
st  decide  this  is,  that  I  think  the  answer  given  was         Gate. 
Bctory,  unless  some  further  questions  were  put,  to 
tain  whether  it  was  so  or  not ;  and  at  present  I  am 
d  to  believe  that  no  other  questions  were  asked. 

The  bankrupt  was  discharged. 


Earl   of  BELFAST  v.  CHICHESTER  and       Feb.io. 
ATTORNEY  GENERAL- 

i  the   1st  of  Jub^  1790,  the  Right  Honourable  A  dimity  b 
Arthur  Chiehestery  who  was  the  fifth  Ikurl  of  Donegal  ^hTdie^Lav- 
l^isconnt  Chichester  in  the  kingdom  of  Ireland^  was  ing  W8ue  two 
ed  Baron  Fisheraoick^  of  Fisherwick^  in  England,  to  a  bill  filed' 
title  was  descendiWe  to  the  hdrs  male  of  his  body.  J,"5^y®£*® 
wnm  afterwards  created  Marquis  of  Donegal  and  eldest  sod,  for 
dtiBelJast  m  Ireland,  and  died  in  1799,  leaving  SS^^^j, 
KM^  George  Augustus,  now  Marqub  of  Donegal,  and  father's  mar- 
xt*  Stanley,  commonly  called  Lord  spencer  Stanley  m^rers  by  the 
ietfvr.     In  August  1795,  the  present  Marquis  inter-  eldest  son  of 
ied  with  Anna  May,  now  Marchioness  of  Donegal,  d^  and  the 
here  were  issue  of  the  marriage  the  Plainti£^  die  q"^^^' 
t  son,  and  six  younger  sons,  who  were  in&nts,  and  allowed. 
made  Defendants-     Lord  S.  S.  Chichester  died,  com  i&ity 

ig  two  sons,  the  Defendants,  Arthur  Chichester  and  has  jurisdic- 

r^y'  1    .  tion  to  enter- 

fe  CMcnester.  tain  alnll  filed 

to  perpetuate 
testimony  in 

le  bill,  after  mentioning  these  facts,  stated,  that  8ui)portofa 
the  death  of  the  Marquis  of  Donegal,  the  Plaintiff  ^  ^^ 
1  become  entided  to  the  several  dignities  before      llie  issue  m 

tiul  cannot  file  • 
U>  perpetuate  testimony!  even  in  the  case  of  an  enudl  that  cannot  be  barred. 

mentioned, 
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IMU  mentioned^  and  especially  to  the  dignity  and  tide  tf 
.j!^!^^^^  Baron  Fiskenmck  f  and  diat  the  Defendants  had  lal^ 
Belfast  set  up  a  claim  to  that  title,  pretending  that  the  Marqnt 
Chicustui.  ^°^  Marchioness  did  not  lawfolly  intennany  befim  die 
birth  of  the  Plaintiff;  that  jlrtkur  and  Creorge  CUdlaier 
alleged  all  the  issne  of  the  Marqnis  and  MarrJiJotieite 
be  illegidroate ;  while  the  six  younger  sons  alleged  dirt 
a  valid  marriage  took  place  subsequently  to  the  Plainti(fi 
birth,  and  that  they,  or  some  of  them,  were  the  kwU 
issue  of  the  marriage.  These  allegations,  and  ihe  pn^ 
tences  in  support  of  them,  were  met  by  various  chaigs 
tending  to  prove  the  Pluntiff 's  Intimacy.  The  faiB 
also  stated,  that  the  Attorney  General  made  some  ob* 
jections  to  the  validity  of  the  marriage,  and  that  he 
intended  to  dispute  the  Plaintiff's  right  to  the  barony  ni 
case  he  survived  his  fiither.  It  prayed  that  the  Phindf 
might  be  at  liberty  to  examine  witnesses  to  prore  dvt 
the  marriage  was  valid  in  perpduam  ret  memoriam,  ad 
that  their  testimony  might  be  peipetnated,  ao  that  die 
Plaintiff  might  have  the  fiiU  benefit  thereof  against  d» 
De&idants  and  the  Attorney  General  for  the  time  bemf^ 
in  any  proceedings  in  the  High  Court  of  Pkurliameirt 
respecting  the  right  to  the  .titie  and  dignity  of  BaroD 
Fisherwicky  or  otherwise  relating  thereto. 

To  this  bill  the  Defendants,  Arthur  ChUAesUr  and 
the  Attorney  General^  put  in  general  demurrers. 

Mr.  Weiherell  and  Mr.  Blake  in  support  of  the  first 
demurrer. 

This  is  a  bill  of  the  first  impression ;  it  seeks  to 
perpetuate  evidence  of  a  right  which  cannot  be  en- 
forced. Eveiy  claim  to  a  peerage  is  addressed  to  the 
king,  and  legally  speaking,  the  evidence  to  be  pe^ 
petuated  must  be  laid  before  him.  His  Majesty  now, 
almost  ex  debito  justitia^  refers  the  claim,  by  the  advice 

18  of 
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if  the  Attorney  General^  to  the  House  of  Lords ;  but        1821. 

tin  it  is  m  his  discretion  to  do  so  or  not.  and  in  some    -1 '  \; '.  \ 

^^  The  Earl  of 

am.  this  course  has  not  been  pursued.  Assuming,  Belfast 
ioimfcr,  that  it  will  Jbe  adopted  in  this  case,  the  House 
the  title  to  a  committee  of  privil^es,  and  it 
be  known  whether  it  will  be  guided  in  the  in- 
wtigatiim  by  the  rules  of  other  courts.  The  first 
inicq>]e  of  these  committees  is,  that  they  are  not 
MNBid  by  die  rules  of  law,  or  even  the  advice  of  the 
D^geiy  wfaidi  is  only  taken  for  their  information ;  they 
bcide  upon  their  own  views  of  the  case,  and  upon 
■iiicq>les  which  they  think  just,  and  although  they  fr&« 
pwntly  adopt,  they  are  not  bound  by  the  general  rules 
£  evidence.  It  may  be  said,  that  the  crown  being 
qpreaented  by  the  Attorney  General,  the  committee^ 
Aor  what  took  place  in  the  Berkeley  case  (a),  would 
idmtt  this  evidence ;  but  this  Court  will  not  allow  a  bill 
o  perpetuate  evidence^  unless  it  is  to  be  ofiered  to  some 
NHnrt  wiiich  must  acc^  it  In  other  cases,  the  courts 
e  vHbich  the  evidence  is  tendered  are  bound,  if  the 
ritneaaes  are  dead,  to  receive  it;  they  have  no  discretion. 
)at  in  this  ease^  neither  the  king,  nor  a  committee  of  the 
loose  of  Lords,  is  bound  to  pay,  and  the  Court  cannot 
now  whether  they  will  give,  any  attention  to  it.  It  is 
oite  an  anomalous  proceeding  to  file  a  bill  before  any 
elition  has  been  addressed  to  his  Majesty,  to  compel 
ie  arown,  represented  by  the  Attorney  General  to 
Boeive  evidence,  which  is  hereafter  to  be  laid  before  it 
IT  ■%  committee  of  the  House  of  Lords.  The  House 
f  Lords  may  perhaps  possess  powers  of  its  own,  wbidi 
priU  enable  it  to  perpetuate  this  evidaice. 


In  the  King  and  Queen  v.  Kn€lhfs{b\  the  De- 
findant,  who  was  indicted  for  murder  by  the  name  of 
Oaries  Kndfys,  pleaded  in  abatement  that  he  was  Earl 

4 

(a)  4  Ca»^  419.  (b)  2  Saik.  509. 

of 
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1821.       ol Banbury;  and  the  plea  was  allowed, although  theHouie 

J-     '  \\   of  Lords  had  disallowed  his  claim.    This  is  almost  dte 

TheEarlof  ,.         • 

Beltjjt      only  case  in  which  the  question  resjpecting  a  diqpstoi 

Ghxcbistxe.  ^^^  ^^  come  before  an  inferior  court;  and  as  the 
indictment  was  quashed^  no  conclusion  can  be  dim 
from  it.  If  the  Attorney  General  had  takoi  israe  ofm 
the  plea,  the  House  of  Lords  might  have  said  diey  were 

the  proper  tribunal  to  try  this  question,  and  have  held  aqr 
proceeding  not  before  them  a  breach  of  privilege.  Tk 
question,  however,  can  only  arise  in  other  coorts  oot 
laterally,  and  this  evidence  cannot  he  used  for  an^of 
those  objects  for  which  these  bills  «re  generally  fikd. 
Suits  ot  this  descr^tion,  when  it  is  reooUected  that  the 
witnesses  are  giving  evidence  for  whidi  th^  cannot  be 
prosecuted,  and  which  can  only  be  used  in  case  of  their 
death,  ought  to  be  allowed  with  great  cautiony  mdooght 
not  to  be  extended. 

There  is  another  ol:gection,  whidi  b  &tal  to  this  bSI, 
viz.  that  the  Plaintiff  has  no  right,  present  or  futility 
vested  or  contingent;  the  dignity  is  .entirely. vested  in 
Lord  Donegal.     In  Lord  Durdey  ^r,  FitzhardMngie[(i^ 
both  the  Plaintiff   and    the  Defendants   had  vested 
interests.     In  Smith  v.  AUomy  General  {b\  it  was  heU, 
that  the  next  of  kin  could  not  maintain  such  a  bill  in 
the  lifetime  of  the  lunatic;  that  case,  and  the  one  oftbe 
heir  apparent,  who  cannot  have  a  writ  de  venire  in^ 
ciendoj  to  which  it  was  compared,  are  decisive  of  tbe 
present  question.     The  Defendant  is   only  heir  pre- 
sumptive^ and  would  not  be  entitled  to  that  writ  under 
any  circumstances,  however  strong ;   he  could  not  pe^ 
petuate  evidence  until  he  had  acquired  the  character 
of  heir,  and  other  persons  having  no  right  whateter 
cannot  have  a  right  to  perpetuate  it  against  him. 

(a)  6  Vet.  251.  (6)  Cited  6  ^et.  260. 

The 
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The  Attorney  General^  Mr.  BoupeU^  and  Mr.  MUfordj        I82I. 
in. support  of  the  other  demurrer.  TWEariof 

.  In  onler  to  entitle  the  Plaintiff  to  maintain  this  bill,  he  ^^ 

must  shew  not  only  an  interest  in  himself^  but  also  in  the  GHicH«iTi». 
Attorney  General.  The  Plaintiff  has  no  interest ;  he  may 
erentually  become  entitled  as  issue  in  tail ;  but  the  case  of 
AUan  v.  AUan  (a)  has  decided,  that  diat  is  not  sufficient 
The  youngest  son  of  the  tenant  in  tail,  or  the  most  remote 
descendant  of  the  original  doTieej  (the  son  of  the  Plain- 
laS,  for  instance,)  has  as  much  right  to  file  this  bill  as 
himself.  A  claim  to  a  dignity  cannot  be  litigated  in 
this  Court,  which  possesses  no  power  of  determining  . 
QpoQ  it.  In  the  Berkeley  case,  the  question,  whether 
the  depositions  could  be  read  in  the  House  of  Lords, 

• 

was  left  open.  The  contest  is  between  the  Plaintifis 
and  the  Defendants ;  and  it  is  immaterial  to  the  crown 
wjbidi  succeeds ;  —  it  is  not  interested  in  this  suit  The 
ciown^  in  cases  of  disputed  titles,  sometimes  consults 
the  Attorney  General ;  but  that  is  not  a  ground  for  making 
a  party,  even  where  the  Plaintiff  has  an  interest 


Mr.  Bugden  and  Mr.  Stephen^  in  support  of  the  bOl. 

Klaody  though  only  an  acre  in  extent,  be  the  subject 
of  oooiiest,  a  par^,  who  has  an  interest  in  it,  can  perpe- 
tuate testimony^  however  slight  or  remote  that  interest 
Buy  be^  as  in  the  instance  of  an  estate  tail,  limited  after 
six  previous  estates  tail,  or  any  interest,,  by  way  of  ex- 
eeutory  devise,  which  can  scarcely,  by  possibility,  ever 
take  e£fect  -The  cases  of  the  heir  and  devisee,  or  next 
of  Ipn  of  a  lunatic,  who,  on  grounds  of  public  policy, 
iifOfjat  not  to  be  allowed  to  file  such  bills,  are  clearly 
cBstinguishable.  They  have  not  only  no  right  to  the 
pn^ier^,  but  another  person  has  a  sole  absolute  power 
and  dominion  over  it,  and  can  and  may  defeat  the  estate 

(fl)  15  Ve$.  157. 

which 
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1821.  which  they  affect  to  daim.  It  is  not  because  they  fill 
tka  Rorf  i^f  *  particular  character,  but  on  accoant  of  the  entire 
Bbltast  ownership  being  in  another  person,  that  they  are  unabk 
CncusTEE.  ^  perpetuate  evidence.  AUan  v.  Allan  comes  direcdy 
within  the  reason  of  these  cases :  the  tenant  in  tul  hat 
full  power  to  bar  the  issue.  The  same  obaervatioa 
applies  to  an  heir  apparent;  but,  in  that  cas^  it  must  be 
recollected,  that  if  the  heir  were  to  sell  his  eitpecliniy, 
and  levy  a  fine,  the  person  claiming  undar  that  fine 
would  have  a  right  to  file  a  bill  of  this  descriptioiL  (s) 
The  case  of  the  writ  de  venire  tnspiciendo  has  no  beniif 
on  the  present  question,  for  the  law  has  given  it  to  die 
verus  hceres  only ;  and  Lord  Ccke  has  assigned  veiy  good 
reasons  for  not  extending  it.  (&)  In  ex  parte  AKm^{f\ 
however,  it  appears,  that  the  Court  of  Chanceiy,  in 
a  case  relating  to  personal  estate^  made  an  Older  of  a 
similar  nature.  In  the  case  of  a  dignity,  the  possessor 
has  no  power  of  alienation; .  he  cannot  interoqit  its 
descent  or  afiect  the  right  of  the  perscms  wlio  are  to 
succeed :  we  can  say  with  absolute  certainty,  that  the 
Plainti£^  if  he  is  the  person  he  represents  himsdf  to  b^ 
must  be  entitled  to  this  dignity  on  his  &ther's  deidi. 
A  party  having  an  estate  limited  to  him,  by  way  of 
executory  devise,  if  he  is  living  at  the  death  of  his  fitfher, 
to  whom  it  is  devised  in  fee,  could  file  this  bill,  althoogk 
he  cannot  enjoy  the  estate,  except  in  the  event  of  bis 
surviving  his  father;  is  it  possible  to  distinguish  that  case 
firom  the  present? 

The  Court,  in  laying  down  rules  with  reference  to 
new  cases,  is  bound  to  look  both  to  the  pubUc  and  private 
mischief  which  may  result  from  them.  The  duties  whkii 
tlie  Plaintiff  will  have  to  perform,  from  the  hi^  station  to 
which  he  may  be  called,  and  the  great  consequence  of  its 

{a)  6  r«.  26 1 .      (b)  Co.  Liu.  S,  a.       (r)  Mot.  59 1 .    2  P.  Wm.  591. 

being 
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^ng  known,  who  will  sustain  the  dignity  of  the  house,        1821. 

Pender  it  highly  important,  that  all  uncertainty  as  to  his    2.  ^ '  ■-  - 

ifle  should  be  removed.    It  is  no  less  so,  on  account  of      Bblfast 

the  privileges  to  which,  as  the  eldest  son  of  a  peer,  he  is    Chicwrstir. 

sndtled; — his  ability  of  sitting  in  Parliament  without 

my  other  qualification;    his  right  of  precedence  and 

it  sitdng  behind  the  chair  of  state  in  the  House  of 

tiords,  in  order,  as  mentioned  in  Lord  Purbed^s  case  (a), 

to  accustom  himself  to  the  duties  he  will  have  to 

fidfil;  and  the  important  right  which  he  possesses  of 

bei^g  called  up  to  the  J^ouse  of  Peers  in  his  father's 

tifihtime  by  his  title,  and  which,  it  is  decided,  is  only  an 

Booderation  of  the  dignity  actually  vested  in  the  fiither, 

nd  does  not  <^)erate  as  a  new  creation,  depend  on  it 

The  Plaintiff  has,  there&ure^  dearly  an  interest  in,  and 

pnrtakef  of  the  dignities  of  his  fiuher.    It  would  be  very 

miachievous  to  make  any  distinction  between  dignities 

and  knd ;  it  might  occasion  a  separation  of  the  title  and 

the  estates  which  support  it 

There  are  many  cases  in  which  a  suit  of  this  de- 
icription  may  be  instituted,  where  a  bill  for  relief  would 
tiot  be  allowed.  Earl  otSi^blk  v.  Green.  (&)  It  is  said, 
if  this  Ull  could  be  maintained,  the  other  children  or 
more  remote  issue  might  file  one.  That  would  not 
necessarily  follow  from  a  decision  in  favour  of  an  heir 
apparent;  but  on  principle  there  would  be  no  danger 
m  permitting  such  persons,  however  numerous,  to  file  a 
bill  fixr  the  purpose  df  establishing  their  legitimacy. 

It  has  been  strongly  argued,  that  if  this  evidence  is 
peqpetuated  it  will  be  of  no  use^  because  the  House  of 
Lords  will  not  receive  it  If  it  has  power  to  do  so,  it  is 
impossible  to  say  ab  ante  that  it  will  not   The  Court  has 

(«)  Show.  P.  C.  1 .  {b)  Cited  6  Fes,  2S5.,  reported  1  Atk,  450. 

allowed 
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1821.       allowed  these  bills  in  aid  of  a  foreign  jurisdiction  (a), 
Th  Eari  f    ^^^'^K^  ^^  ^^  °^  means  of  knowing  whether  the  en- 
Belfast       dence  will  be  admitted.    A  bill  of  this  nature  will  lie  in 
Chichebtu.    ^^^  ^^  proceedings  before  the  king  in  council;  thus  in 
the  case  of  Earl  of  Derby  v.  Duke  of  Athol  {b)f  in  wUch 
a  plea  to  the  jurisdiction  was  put  in  to  a  bill  relating  to 
the  title  to  the  Isle  of  Many  Lord  Hardmicke  say^  ^hA 
<<  I  will  not  hold  the  jurisdiction  of  the  king  in  oouDcil 
<<  to  be  of  such  a  nature  as  to  be  below  the  being  aided 
<*  by  this  Court  to  ^ve  relief  to  come  at  that  disoomj  * 
It  is  no  objection,  therefore,  that  the  evidoice  diaynot 
be  received  or  may  not  be  acted  upon ;  to  faring  dug 
Court  into  action,  it  is,  sufficient  that  the  question  mqr 
be  litigated.     The  Berkeley  case  shows  that  the  Hbose 
of  Lords,  if  the  Attorney  General  had  been  a  part]r  to 
the  suit,  would  have  received  the  depositions  whidi  had 
been  taken  m  the  Chancery  suit,   otherwise  it  would 
have  been  useless  to  have  put  any  questions  to  die 
judges*    It  was,  at  least,  a  pledge  on  the  part  of  the 
House  that,  if  the  judges  had  been  of  another  opinioo 
with  respect  to  land,  the  question  of  admissibility  would 
have  been  made  the  subject  of  deliberation*    It  Is  to 
avoid  the  objections  taken  in  that  case,  that  the  Attoni^ 
General  is  made  a  Defendant.     In  all  suits  in  whidi  tbe 
crown  and  the  public  are  interested  he  ought  to  be  made 
a  party,  and  is  the  proper  officer  to  watch  these  proceed- 
ings ;  there  are  no  other  means  of  enabling  the  Plaintiff 
to  use  the  evidence  for  the  purpose  of  ascertain]]^  bis 
title  to  the  dignity.     The  petition  which  is  presented  by 
a  person  claiming  a  peerage  is  generally  referred  to  tbe 
Attorney  General ;  and  if  he  reports  in  &vour  of  it,  tbe 
king,  as  in  the  case  of  the  Marquis  of  Winchesiery  graots 
the  prayer  of  it     That  is  another  ground  for  maldog 
him  a  party.     The  king  sometimes,  though  not  alwajrs^ 

(fl)  MUf.  Tr.  151.  n.  (6)  1  Fe$.202. 
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upon  the  report  of  the  Attorney  General  refers  it  to  the        1821. 
House  of  Lords ;  the  reference  is  not  matter  of  bene-    Jl '    -  '    \ 

The  Earl  of 

volenoe ;  both  the  King  and  the  House  of  Lords  have  Belfast 
a  duty  to  perform;  and  altliough  the  House  is  not  CHicHESTEm, 
bound  by  the  rules  of  evidence,  we  know  it  almost  in- 
variably adopts  them.  The  case  cited  from  Btmbury 
diows  that  the  inferior  courts  will  incidentally  exercise  a 
jnrisdicdon  as  to  dignities :  the  Courts,  in  their  ordinary 
proceedings,  as  in  answers  in  Chancery  and  the  diiierent 
finrms  of  process,  may  frequently  be  obliged  to  decide 
qnestions  respecting  them.  A  dignity  might  become  the 
principal  subject  of  contention,  as  in  the  case  of  two  per- 
sons contending  for  the  right  to  Arundel  CastUj  to  the 
poasesrion  of  which  the  title  is  annexed.  The  House  of 
Lords  does  not  possess  the  proper  machinery  for  taking 
evidoioe ;  there  are  cases  in  which,  hf  consent  and  for 
the  oonvoiience  of  parties,  it  has  issued  commissions  for 
that  purpose,  but  they  are  preced^ts  which  have  not 
bete  fisllowed. 

K 

Mr.  Weiherellj  in  reply. 

A  claim  to  a  peerage  may  be  matter  of  right;  but 
what  evidence  shall  be  received  to  establish  it  is  matter 
of  benevolence.    The  King  and  privy  council  for  many 
purposes,  as  in  colonial  cases,  act  as  a  court  of  law, 
and  are^  therefore,  bound  to  receive  evidence  like  other 
oonrts.    The  difference  between  this  case  and  that  of 
the  next  of  kin   of  a  lunatic,  has  not  been  made 
.  out ;  if  the  Court  assumes  that  the  party  will  survive 
his  ancestor,   then  in  each  case  he  will  acquire  an 
interest.     The  counsel  for  the  Plaintiff   feeling  the 
diflBculty  of  treating  the  title  to  this  dignity  as  an  exist- 
ing subject  of  contest,  insist  that  the  Plaintiff,  as  the 
eldest  son  of  a  peer,  has  other  rights ;  but  if  a  bill  can- 
VoL.  II.  G  g  not 
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The  Earl  of 
Belfast  , 

GmCRBSTIB. 
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not  be  maintained  as  to  the  primary  subject,  it  would  be 
most  extraordinary  that  it  should  hold  as  to  rights  whidi 
are  collateral ;  and,  besides,  what  is  the  use  of  this  e?i- 
dence  with  respect  to  rights  which,  when  it  is  wanted, 
will  be  at  an  end. 


The  Lord  Chajscellor. 

To  that  argument  there  are  two  answers :  1st,  that  die 
l)ill  states  no  such  rights,  and  is  not  framed  fiir  the  piD^ 
pose  of  perpetuating  evidence  with  respect  to  them; 
and,  2dly,  that  this  Defendant  is  not  the  eldest  son  of  i 
peer ;  and  it  is  immaterial  to  him  whether  the  Fhfaitiir 
exercises  a  hundred  such  rights. 

Hie  Attorney  General,  in  reply. 

The  Plaintiff's  counsel  have  principally  relied  oo  the 
distinction  between  a  dignity  and  land,  the  posseswr  of 
the  former  having  no  power  of  alienation ;  but  doei  tfail 
give  the  issue  in  tail  any  interest  ?  The  is^ue  of  a  temmt 
in  tail  of  ah  estate  granted  for  services  could  not  file  this 
bill.  In  the  case  of  an  executory  devise  the  party  his 
an  interest  which  is  both  devisable  and  alienable.  A 
dignity,  it  is  true,  cannot  be  alienated,  but  it  may  be 
forfeited ;  although  an  entailed  dignity  is  not  absolotdy 
forfeited  for  felony  (a),  it  is  for  treason.  The  aiganwflt 
arising  out  of  the  rights  of  the  Plaintiff,  as  the  ddest 
son  of  a  peer,  has  been  satis&ctorily  answered.  The 
eldest  son  of  an  esquire,  because  he  has  a  right  to  shoot 
gome,  could  not  file  tliis  bill.  The  objection  to  die 
Attorney  General  being  made  a  party  has  not  been  it- 
moved ;  the  references  on  petitions  which  are  made  to 
him  and  the  House  of  Lords,  and  which  it  is  clear  from 


(a)  Earl  Ferrari^  case,  vide  2  Edtn,  App.  573. 
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that  very  circumstance,  has  no  original  jurisdictioD  on  1821* 

the  subject,  are  neither  of  them  groonds  for  bringiiig  him  The  Earl  of 

before  the  Court  of  Chancery.  Biujjt. 


«. 


7%^  Lord  Chancellor  observed^  in  the  course  of  the 
irgiiment,  that  the  prayer  t^the  bill  was,  that  the  evidence 
Biigfat  be  used  before  the  House  of  Lords,  and  asked 
pvlietfaer  it  was  necessary  so  to  confine  it?  He  likewise  re* 
(Barked,  that  he  did  not  recollect  any  instance  of  a  suit 
bang  instituted  with  i*espect  to  a  title  or  dignity  only,  nor 
af  aay  suit  having  a  similar  object  wiA  the  present,  unless 
te  Plaintiff  had  a  present  interest.  The  entirety  of  the 
iignity  was  vested  in  another  person,  and  the  Plaintiff 
nigbt  never  have  any  right  to  it;  and  it  was  difficult, 
iridi  Inference  to  the  want  of  a  power  of  alienation,  to 
iistiDguish  it  irom  an  estate  tail,  granted  for  services, 
W  from  what  an  estate  tail  became,  immediately  after  the 
ftiu&Bg  of  the  statute  de  donis.  In  one  case,  in  which 
lil^  question,  how  a  title  to  a  peerage  could  be  made  the 
nijject  of  mvesdgation  in  the  lifetime  of  the  existing 
peer,  was  much  considered,  the  advice  giv^i  was,  that 
%  atrasger  or  the  father  should  convey  land  to  the  eldest 
iegitimace  son  in  fee,  either  immediately  or  in  remainder 
rfter  his  death.  This  plan  would  have  removed  the  ob- 
iBtlim  for  want  of  a  present  interest,  but  it  would  still 
kiMI  remained  a  question  whether  the  evidence  could  have 
IMM  made  use  of  in  a  struggle  for  the  dignity.  Perhaps 
Ttbe  bSl  had  alleged  that  the  Plaintiff  was  entitled  to 
iMd,  the  reversion  in  which  was  in  the  crown,  the  At- 
torney General  would  be  properly  made  a  party.  His 
Loffdsbip  also  said,  that  the  Chancellor  was  always  con- 
saked  upon  petitions  claiming  peerages,  and  that  if  he 
mfm  satisfied  widi  the  claim,  it  was  not  referred  to  the 
Heuse  of  Lord^ ;  it  imposed  a  great  responsibility  on 
IriiB,  as,  if  he  made  a  mistake,  he  made  a  peer. 

'  G  g  2  At 
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1821.  At  the  dose  of  the  argament  his  Lordship  delivered 

^Z^'^T^f    his  opinion  to  the  following  effect :  — 

BlUABT 

Cuc^f  n.        When  the  questions  in  the  BerkeUy  case  were  pot  to 

the  judges,  the  course  of  argument  and  conversatioii 
which  took  place,  was  of  this  sort*  The  points  then  m 
question  were,  whether  the  depositions  which  bad  been 
taken  in  the  cause  instituted  to  perpetuate  testimooj, 
could  be  received  as  evidence;  or  if  they  could  not  be 
looked  at  as  depositions,  whether  thqr  might  not  be 
received  as  declarations  of  the  fiuher,  mother,  and  odier 
rdations,  and  so  on.  And  it  was  further  inwwtiftd,  thit 
if  they  could  be  let  in  as  evidence,  where  the  pait^ 
had  an  interest  in  the  suit,  they  could  not  be  let  in  io  a 
case  where  the  crown  was  no  parQr»  and  that  the  contest 
then  was  between  the  crown  and  the  claimant  The 
question  respecting  the  depositions  was  put  to  the  judges, 
as  relating  to  land,  because  if  they  could  not  be  received 
as  to  land,  dfortiorij  they  could  not  as  to  a  dignity;  and 
if  the  judges  said  they  could  as  to  land,  it  would  be  fcr 
the  house  to  determine,  reasoning  by  analogy,  whether 
they  could  be  received  as  to  a  dignity  or  not.  You  can 
carry  this  no  fartlier  than  was  done  by  Mr.  Stephen^  that 
no  determination  was  given,  because  the  necessity  of 
coming  to  it  was  removed  by  the  determination  wfaidi 
the  house  came  to  upon  the  views  of  the  judges  as  to 
land.  The  question  whether  this  court  has  any  joiif- 
diction  to  receive  evidence,  where  the  subject  on  the 
record  is  dignity  and  dignity  only,  was  not  entered  into. 

There  have  been  many  cases  in  Westminster  Hall,  in 
which  the  judges,  finding  it  expedient  to  send  them  to 
the  House  of  Lords  to  be  determined  without  ddayt 
have  considered  their  judgment  to  be  merely  the  means 
of  giving  them  that  species  of  transit.     I   have  bid 

occasioo 
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f)ccasion  to  state  more  than  once,  that  it  would  be  .1821. 
with  considerable  reluctance  that  I  should  so  execute  my  T^irEarTof 
duty,  because,  generally  speaking,  the  suitors  have  a  Bjbxfast 
ri^t  to  have  the  opinion  of  the  judge,  in  order  to  know  Chichsstsb. 
how  to  meet  and  combat  it,  if  they  think  it  boseficiat 
that  the  case  should  go  further.  In  no  former  case, 
however,  could  I  have  been  so  well  justified  in  doing 
this^  as  in  the  present.  Clothed  with  the  character  of  a 
judges  and  sitting  in  tliis  place,  it  is  not  for  me  to  give 
advice;  but  I  will  say,  that  nothing  could  be  more  &tal 
to  the  Plaintiff  than  to  rest  upon  Uie  notion,  that  any 
decision  or  opinion  that  may  be  given  here,  would  be 
adopted  by  the  House  of  Lords,  if  the  case  came  before 
it.  Another  ground  which  justifies  me  in  pursuing  this 
course  is,  that  the  present  case  does  not  fall  within  the 
range  of  those  principles  which  have  given  rise  to  the 
right  of  filing  this  bill.  Whether  those  principles  are 
right  or  wrong,  after  a  series  of  decisions  has  establish- 
ed them,  and  in  the  case  before  the  court,  the  distincticm 
IS  nice  and  subtle^  it  is  infinitely  better  that  a  case  of 
that  kind  should  be  decided  by  the  court  of  the  last 
resort  than  here. 

When  I  look  to  what  has  been  decided  as  to  the  heir 
apparent  and  next  of  kin  of  a  lunatic,  and  to  what  has 
been  done  upon  a  difference  between  one  sort  of  ex- 
pectancy and  another,  an  expectancy  accompanied  with 
a  present  interest  and  one  that  is  not,  and  consider  how 
difficult  it  would  have  been  to  have  made  a  distinction 
between  the  possession  of  a  power  of  alienation,  and  the 
want  of  that  power;  when  I  look  to  what  an  estate  tail 
was  after  the  statute  de  donisj  and  what  it  became  when 
die  efficacy  of  that  statute  was  destroyed  by  common 
recoveries ;  and  when  I  look  to  those  estates  tail  where 
the  ^ft  is  for  services,  or  the  reversion  is  in  the  crown, 
and  those  in  which  it  is  not;  and  when  I  recollect  that 

G  g  3  a  peer- 
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189L       a  peerage  ia  capable  of  aUenation  by  forfetturey  and  tbat 
TlieEariof    ^^^°8^  virtually  granted  in  remainder,  the  person  in 
Belfast      remainder  is   never  supposed    to    have  any    present 
CHcnsna.   niterest ;  and  again  stating  how  nice  the  question  iiy  I 
think  that  if  this  case  did  not  press  for  a  qpeedy  dad* 
sioU)  which  it  does,  I  should  be  justified   in  adc^dag 
thitf  course.     According  to  my  present  opinion^  I  mnt 
'  dedare,  though  not  without  reluctance,  and  not  brgel^ 

ting  that  there  would  be  hardship  on  the  other  side  id 
making  a  contrary  dedsion,  that  these  demurrers  most  be 
allowed.    I  shall  only  add,  that  if  the  suggesUon  whieh 
I  have  thrown  out  of  carrying  this  case  to  the  Home 
of  Lords  should  be  followed,    it  may  be  material  Id 
look  a  little  to  the  form  and  prayer  of  this  bill^  and 
to  consider  whether  the  question  which  that  house  viD 
have  to  determine,  is  put  in  as  beneficial  a  manner  ftr 
the  Plaintifl^  as  it  might  be.     I  may  also  add,  tfaatai 
the  question  very  materially  afiects  the  jurisdicdoB  of 
the  Hbuse  of  Lords,  sitting  there  I  may  hear  argumeoto 
very  different  from  those  which  can  be  addressed  to  me 
here ;  this  fomishes  another  reason  for  sending  die  erne 
there.     I  had  rather  not  go  into  the  grounds  of  my 
opinion,  because  I  wish  the  case  should  go  from  me  as 
little  prgudiced  as  possible ;  but  consistendy  with  diet 
ofHnion,  I  am  bound  to  declare  that  these  demurrers 
must  hold. 

Demurrers  allowedL 
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BROMLEY'S  CASE.  Feb,i2,is,i4. 

^■iHE  bankrupt  having  been  committed  by  the  com-  When  a  bank- 

"*•    missioners  for  not  answering  to  their  satisfaction,  ?1S\^^^^^^ 

had  obtained  on  motion  a  writ  of  habeas  corpus^  and  w^  commission- 

broo^t  up  this  day  {Monday)  at  the  sitting  of  the  Court.  up^b^tS^ 

corpus,  notice 

Mr.  ii^ofe^  qipeared  for  the  assignees,  and  objected  totheaJig- 

tbat  they  had  not  been  served  with  any  notice  till  ten  n^;&n(l 
.ii-«  •         i.i«         ,  ,.  notice  on 

o  dock  m  the  evenmg  of  the  Saturday  precedmg.  Saturday  after- 

noon for  Men* 
day,  unless  his 

Mr.  Bose  for  the  bankrupt  contended,  that  notice  was  right  to  be  dis- 
Dot    necessary,    the    question    depending    under    the  feJSy  dear'ls" 
•taCnle  {a\  on  the  sufficiency  of  the  warrant  only.     But  not  sufi^ent. 
if  notice  were  required,  the  extent  of  it  had  not  been  jection  to  a 
fizedf  and  be  argued  that  service  on  the  Saturday,  the  warrant  of 
Older  not  having   been  obtained   till   the  day  before,  which  recites 

was  SUflBcient  several  ex- 

aminations, 
that  it  omits 

Tke  Lord  Chancellor.  'S.TAv. 

•        •,,....  .      ,  nipt  who  had 

I  apprehend  that  it  is  the  constant  course  m  me  courts  been  commit- 

of  law,  when  a  person  is  brought  up  by  habeas  corpus^  to  ^?**  ^",  ^*", 

hear  the  parties,  who  have  a  right  to  contend  that  the   conclusion  of 

commitment  was  proper  ;  and  therefore  there  must  be  °"?  o""  the  ex- 

'     *^       ,  ,  amwations. 

some  notice,  though  I  will  not  go  so  tar  as  to  say  that 
there  may  not  be  cases  where  the  right  to  the  discharge 
tnay  be  so  clear,  that  it  may  be  done  at  once.  If  the 
asfflgnees  were  not  served  till  past  ten  on  Saturday,  that 
is  good  for  nothing. 


It  afterwards  appeared  that  the  notice  had  been  given 
on  the  Saturday  at  half  past  four;  but  the  Lord  Chan- 

(a)  5  Geo,  8.  c,  50.  s,  16,  17,  18. 

G  g  4  cellor 
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1 82 1  •       cdlor  thought  it  not  sufficient,  and  directed  the  bankrupt 
Baomuy's     ^  ^  brought  up  again  on  the  following  day. 


Case. 


The  bankrupt  had  been  examined  for  several  dqfs, 
from  the  17th  to  the  22d  of  December^  when,  not 
answering  to  the  satisfaction  of  the  conuniaakmeni 
he  was  committed.  On  the  8th  of  Janucay^  be 
was  again  brought  up,  and  after  being  examined  for 
some  time^  and  being  informed  that  the  eiraminadon 
would  be  resumed  on  the  following  day,  he  was  &- 
charged:  the  examination  was  continued  by  adjooro- 
ments,  on  the  9th,  10th  and  11th  of  Jamuny^  and  oo 
the  11th  he  was  re-committed.  The  wairant  stated  dl 
tlie  questions  and  answers  on  the  difierent  examinrtinM, 
and  that  he  was  committed  till  he  should  answer  the 
questions  so  put  to  him  as  aforesaid.  The  fiict  tint  he 
bad  been  discharged  on  the  8th  of  Ja$mitnf  was  not 
noticed  in  the  warrant,  but  appeared  by  affidavit 

Mr.  Rose  contended,  that  the  omission  dT  the  ctremn- 
stance  of  the  discharge  on  the  8th  oi  January  was  dtaL 
An  affidavit  may  be  received  to  prove  it,  as  in  Coamk*s 
case  (a),  where  the  fact  of  a  re-examinaticHi  and  re<0Dh 
mitment  was  supplied  in  the  same  way.  The  dischaige 
proves,  that  up  to  the  8th,  the  answers  were  satis&^ 
tory ;  that  is  a  material  circumstance,  which  ou^t  to 
have  been  recited  in  the  warrant  Although  that  ptft 
of  his  examination  was  satis&ctory,  yet  the  commitmeot 
is  till  he  shall  answer  all  the  questions. 

Mr.  Heald  on  the  other  side. 

The  general  rule  has  been  to  look  at  the  warrsnt 
only^  and  to  receive  affidavits  of  extrinsic  matter,  would 

(a)  a  Rose,  396. 

be 
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be  breaking  in  upon  it    According  to  a  dedaion  in       1821. 
the  King^s  Bench  in  the  course  of  last  tenn,  all  the    1^^  ' , 
ejuuninadons  must  be  set  forth ;  the  reason  is,  that  as        Qmt, 
the  questions  refer  to  the  previous  exairtinations,  the 
latter  part  cannot  be  understood  alone ;  but  it  is  of  no 
consequence  that  some  part  of  the  answers  taken  alone 
vas  sufficient;  and  the  &ct  of  the  discharge  is  not, 
therefore,  material. 

Tkc  Lord  Chancellor. 

The  way  in  which  I  first  looked  at  the  otgecdcm  was 
dib;  that  there  had  been  several  examinations,  (sup- 
pose^ by  way  of  illustration,  three)  at  the  aid  of  which 
die  baidurupt  was  committed,  and  that  there  were  after- 
wards three  more,  and  at  the  conclusion  of  these  he 
was  discharged.  If  that  were  so,  I  should  take  it  as 
complete  evidence^  that  up  to  that  time  he  had  answered 
satisiactorily.  If  there  were  afterwards  three  more  ex- 
ammations,  and  he  was  then  committed  by  a  warrant 
reciting  only  the  three  first  and  the  three  last,  and 
omitting  the  intermediate  examinations,  and  the  dis- 
charge, then  if  the  Court  of  King's  Bench  be  right  in 
the  decision  which  they  are  said  to  have  come  to,  I 
Aoidd  think  the  omission  a  valid  objection ;  for  it  is 
obvioaa  that  the  other  examinations,  which  must  have 
had  an  eflfect  on  the  minds  of  the  commissioners,  and 
ooffst  to  have  a  due  efiect  on  the  mind  of  the  judge 
befcre  whom  the  bankrupt  may  be  brought  by  habeas 
eoijmSf  should  be  noticed,  (a)  But  I  now  understand 
die  &ct  to  be,  that  all  the  examinations  are  set  forth,  and 
diat  it  is  the  mere  fiu;t  of  the  discharge^  at  the  end  of 
die  rixtb,  that  is  not  stated.  I  am  of  opinion  that  the 
non-statement  of  that  fiu;t  is  not  at  ell  material,  because 
if  die  cmnnlissioners  at  the  end  of  the  sixth  examination 

(a^Stc  ex  parte  Vogel,  2  Bam.  ^  Aid.  219. 

were 
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were  satisfied  as  fiur  as  they  had  gooe^  it  was  dieir  diilgr 
to  discharge  him ;  but  iil^  upon  further  nfamiiiatiiin  latD 
the  aamesubjecl^  they  found  reason  to  bedissatiBfied  witk 
what  they  were  befiire  satisfied  with,  they  had  a  right  to 
commit  him;  and  the  fiict  being  stated  to  the  Coiuty  it 
may  take  it  to  be  dear  that  if  the  ezaminatioii  had 
stopped  at  the  sixth,  he  ought  to  have  been  d]schai]ged. 


The  examinations  being  very  long,  were  not  diseoMed 
in  court,  but  a  copy  of  the  warrant  was  handed  op  to 
the  Lord  Chancellor,  who,  after  reading  it,  espressB^ 
on  a  subsequent  day,  his  opinion  that  the  answers  weie 
not  satisfactory,  and  the  bankrupt  was» 
remanded* 


k- «'»«:-_  I  M';-!""! 


Rolls. 
Fed.  14. 


A  married 
woman  cannot 
bj  consent,  on 
examination 
in  court,  part 
with  her  in- 
terest in  a 
fund  settled 
on  her  mar- 
riage for  her 
separate  use 
during  her 
life,  with  a 
clause  against 
anticipation, 
with  remain- 
der to  the  sur- 
vivor of  her 
and  her  hus- 
band. 


RITCHIE  V.  BROADBENT. 

(Before  the  Lord  Chief  Barouy  and  Masters  Stephen  sod 
JeJcyU^  for  the  Master  of  the  Rolk.) 

/^N  themarriage  oi  Samuel  RUchieandMaryBromdhetty 
a  sum  of  1900/.,  4  per  cent,  annuities^  was  tiaoi- 
ferred  by  the  &ther  of  the  latter,  unto  the  names  of 
trustees,  and  by  an  indenture  of  settlement  of  the  14di 
of  Afay,  1810,  the  trusts  were  declared  to  be  dnriif 
the  coverture  to  pay  the  dividends,  as  Mary  Broadbnij 
notwithstanding  her  intended  coverture,  from  time  to 
time,  by  any  writing  or  writings  signed  with  h^  own 
hand,  should  direct  or  appoint;  but  not  so  as  to  depiiie 
herself  of  the  intended  use  or  benefit  thereof  by  8ak» 
mortgage,  charge,  or  otherwise  in  the  way  of  anticips- 
Uon,  and  for  want  of  appointment,  into  her  hands,  ftr 
her  separate  use,  independently  and  exclusive  of  ber 
husband;  her  receipts  to  be  suflBcient  discharges ;  aixi 

after 
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RtTOHIS 

9. 

BftOADWllT. 


9er  her  decease,  in  trust  for  her  mtended  husband,  if       1881. 
should  survive  her;  but  if  he  should  die  in  her  life* 
ae^  upon  trust  for  her,  her  executors,  administrators, 
d  assigns. 

Some  time  after  the  marriage,  the  tiiistees  sold  out 
3  1900/.  stock,  and  lent  the  produce  of  the  sale  to 
iiMe  on  his  bond.  The  bill  was  filed  by  him  and  hb 
fe  against  the  trustees,  stating  that  it  would  be  more 
neficial  to  their  interests  that  the  money  produced  by 
I  sale  should  become  the  property  of  the  husband, 
ed  from  the  trusts  of  the  setdement,  and  praying  that 
night  be  declared  that  he  was  so  entided  to  it,  and  that 
i  trusts  of  the  setdement  were  at  an  end,  and  that  the 
dement  and  bond  might  be  cancelled. 


Mr.  Raithly  for  the  Plamtiff,  submitted  that 
\  consent  of  the  wife  might  be  taken.  He 
sitioned   a    case  of  Gidlan  v.    Trimbetf{a\    before 

(a)  GULLAN  v.  TRIMBEY. 

The  testator  gave  to  each  of  his  two  daughters,  Elizabeth 
\  wife  nSJohn  Paddon,  and  G.  A.  GuUan^  the  sum  of  10007., 
€r  cent,  consols,  to  be  laid  out  by  his  trustees  in  the  pur- 
106  of  a  well-secured  annuity,  for  their  lives  respectively, 
I  dieir  several  and  respective  receipts  alone,  from  time  to 
m^  were  to  be  sufficient  discharges,  independent  of  their 
sent  or  any  future  husbands,  and  to  be  for  their  and  each 
9irir  own  separate  use,  benefit,  and  disposal. 
tlie  testator's  estate  not  being  sufficient  to  pay  the  whole 
!ii«  legacies,  326/.  was  apportioned  to  Elizabeth  Paddon^  in 
pect  of  the  1000/.  consols  bequeathed  to  her  as  above.  A 
ttion  was  presented  by  her  and  her  husband,  praying  that 
I  sum  might  be  paid  to  him,  or  that,  if  the  Court  thought 
lecessary  that  it  should  be  invested  in  an  annuity,  then 
t  the  proper  direction  might  be  given  for  that  purpose, 
this  petition,  the  consent  of  Mrs.  Paddon  being  taken,  the 
ney  was  ordered  to  be  paid  to  her  husband. 

Reg.  Lib.  A.  1816.  fo.697. 

Sir 


Rolls. 
ifar.19.1817. 
Mone|r  be^ 
queataed  to 
be  invested  In 
an  annui^  for 
the  life  of  a 
married 
woman,  for 
her  sejMrate 
use,  paid  to 
the  husband 
upon  her  con- 
sent taken  in 
court. 
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182h        Sir  WiUiam  Grants  subsequent  to  Richards  Y^Chuhi 
Ritchie  ^  ' 

V. 

Beoadbkkt.       jji^  Lonu  Chief  Baron.. 

The  Court  cannot  interfere.  It  was  the  express  ir- 
tention  of  the  parties  that  the  fund  should  be  secure^ 
fbr  the  wife's  benefit  for  her  life.  To  make  this  decree 
would  be  anticipating  it.  I  am  not  sure  that  I  sboo^ 
have  followed  the  example  of  the  Master  of  the  Ro^ 
in  the  case  cited. 

The  bill  must  be  dismissed; 

Mr.  Maddock,  for  the  IXefendimts.. 

(a)  10  Ves.  584.     See  Sturgit  v.  Corp,  15  Ves.  190.    P'ukrd  n 
Moberts,  3  MtuL  584.,  and  Howard  v.  Tkamam^  mfr^ 


mm 


RoLuu  HOWARD^  V.  DAMIANL 

A  fund  in  '^*  ^^^y  by  his  will  gave  th&  residue  of  his  personal  atit^ 

which  a  mar-  to  trustees^  upon  trusty  to  pajf  the  rents  and  profits,  bat  v 

ried  woman  p^jt  of  the  principal,  to  his  sister,  the  PlaintiflP,  for  her  Bfe; 

denary  inter-  ^^^  ^^^'  ^^^  death  he  gave  it  to  his  two  nephews.    Onetf 

est,  transfer-  the  nephews,  by  a  will  made  after  the  testator's  dea^gP*^ 

^has^  ^on"her  ^^®  ®^*'®  ®^  ^®  tesUtor'iB  estate,  and  his  other  ]^Md 
consent  taken  property,  to  the  Plaintiff  for  life,  and  on  her  death  to  fodi 
in  court.  persons  as  she  should  by  writing,  attested  by  three  witnoHi} 

appoint ;  by  a  codicil  he  gave  5000/.  to  Elizabeth^  aflerwtfdi 
the  wife  of  F.  Damiani,  to  be  paid  to  her  after  the  desA  of 
the  Plaintiff,  out  of  his  share  of  the  testator's  estate.  Since 
his  death  200^.  had  been  advanced  by  the  trustees  to  JEliii* 
beth  Damianij  in  part  of  her  reversionary  legacy  of  5OO0tt 
and  the  Plaintiff  agreed  with  F.  Damiani  to  purchase  tbe 
remaining  480tf  •  for  2700/. 

The  bill  was  filed  against  F.  Damiani^  and  Elizabeth  H^ 
wife  and  the  trustees,  for  the  purpose  of  obtaining  payme^ 
of  the  sum  of  iSOOl.  to  the  Plaintiff.    The  cause  was  heaT^ 
by  consent  before  Sir  fV,  Grant. 

9  y^ 
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Mr.  Shadtoett  for  the  Plaintiffs. 
•Mr.  Merwale  for  the  Defendants. 

The  MasUr  qf  the  Rolls  (Sir  W.  Grant)  made  the  follow- 
ig  decree.     *'  WhereupoD,  &c.»  and  the  Defendant  Elita* 

heth  DanUanif  the  wife  of  the  Defendant  P.  Damiam^ 

being  present  in  court  and  examined,  and  consenting  and 
'  desiring  that  the  agreement  in  the  pleadings  mentiened 
'  ahould  be  carried  into  execution.  His  Honour  doth  order 
'  and  decree,  that  the  Defendants  T.  A.  H.  and  H.  H.  be 

at  liberty,  on  pajrment  by  the  Plaintiff  of  the  sum  of 

8700i7.  to  the  Defendant  F.  Damiani^  to  pay  the  sum  of 

4800;.  to  the  Plaintiff." 

Reg.  Lib.  A.  1816.  fo.  309. 
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RtTCRXB 
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BaOADBENT. 


BROMHEAD  v.  HUNT.  Rolls. 

Feb.  19. 19. 

Before  the  Lord  Chief  Baron  and  Masters  Alexander 

and  Dowdeswett.) 

TAMES  HUNT,  by  his  will,  gave  the  residue  of  his  Gift  of  per- 
'  estate  and  efiects  to  his  executors  upon  trust,  to  con-  ^"roSwvto 
ert  it  into  moneyi  and  invest  the  produce  in  the  iundis,  be  settled  on 
nd  to  stand  possessed  of  it,  in  trust  for  all  his  children  of^thete^!f^ 
iving  at  his  decease,  or  bom  in  due  time  afterwards,  tor'sdMightere 
mijlly  to  be  divided  amongst  them ;  the  shares  of  sons  rate  use  and" 

»  be  transfisrred  and  paid  at  21,  and  the  shares  of  the  ^^  ^}f^^ 

•  .  1.1  n  X  •  deaths  upon 

Mlglilers  to  continue  vested  in  the  names  of  his  ex-  trust  for  their 

wauiu,  for  their  benefit,  upon  the  trusts  therein  declared.  <^/j<'![f  i^  ^^ 

"^  ^    r  a  limitation 

[liewill  then  contained  directions  as  to  the  maintenance  over  in  the 
f  the.  children  during  their  minorities,  and  a  clause  of  TfThediS^ 
iffiforship  in  the  event  of  any  of  the  sons  dying  under  ten  dying 
tly  <Mr  the  daughters  before  marriage.     It  was  then  pro-  i^g  y^^^^  ^^^ 

ided  that  the  shares  of  the  dauirhters  were  to  continue  "«<*»  ^^  .^^- 

out  leaviog 
D  the  names  of  the  executors,  upon  trust,  to  penmt  any  children 

her  siinriving. 
Ibe  shares  of  the  children  of  each  daughter  are  vested,  subject  to  be  devested  by 
lit  dyioff  before  didr  mother ;  and  there  teing  one  alive  at  her  deaths  the  represent* 
itive  of  two  who  died  before  her,  held  entitled  to  their  shares. 

them, 


(( 
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1821.       them,  on  attaining  21,  to  receive  die  interaiti  diiiDg 
their  lives,  or  till  they  should  marry,  and  to  transfisr  and 
pay  to  them  one  third  of  the  principal  of  their  reqieo- 
tive  shares,  on  theday  of  their  respective  marriages;  and 
to  assign,  settle,  and  assure  the  remaining  two  third 
parts,  in  the  names  of  themselves,  or  other  tnislee% 
upon  trust  to  pay  and  apply  the  interest  and  dividends, 
for  the  separate  use  of  his  dau^ters  for  thor  lives;  and 
after  the  decease  of  his  daughters,  *'  upon  trust,  at  to 
^^  the  principal  and  the  stocks,  fimds,  and  securities,  in 
^^  which  the  same  shall  be  then  invested,  in  trust  finr,  and 
^<  for  the  benefit  of  all  and  every  the  children  of  my 
<^  said  daughters,  in  equal  parts,  shares,  and  proportions; 
^^  and  in  case  either  of  my  said  daughters  shall  happen 
^^  to  die  without  having  been  married,  or  if  mairied, 
shall  not  happen  to  leave  any  children  her  surfiving, 
then    upon  trust,  to   assign,  transfer,  and  pay  the 
said  trust  funds,  and  securities,  unto  her  surriring 
**  brothers  and  sisters,  and  the  children  of  any  deceased 
*^  brother  or .  sister,  in  equal  shares  and  proportioaB, 
*^  such  children  taking  only  such  share  as  their  paveot 
'^  would  have  been  entided  to  if  living." 

The  testator  died  in  1799,  leaving  a  widow  and  five 
children  surviving  him.  One  of  his  daughters,  Jfisr- 
garetf  having  attained  21,  married  «7.  Empson^  and  died, 
leaving  one  infimt  son,  JV.  «7.  Empson ;  she  had  issue  t«o 
other  children,  who  died  in  her  lifetime,  and  to  whon 
their  father  took  out  administration.  Two*thirds  of  her 
share  of  the  testator's  estate  had  been  transfierred  into 
the  name  of  the  Accountant-General ;  and  a  petition 
was  DOW  presented  in  the  name  of  the  infimt,  W.  J.  Etf' 
ion,  dakning  the  whole  of  this  fund  as  the  only  so^ 
viving  child  at  his  mother's  death.  The  father,  J.  fiwpstM) 
also  petitioned,  claiming  to  be  entitled  to  two*thirds  of 

it,  as  representative  of  his  deceased  children* 

Mr. 
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Mr.  Homef  Mr.  Bolfef  and  Mr.  Thnuyf  in  support  of       1821. 
tlie  petition  of  the  in&nt 

The  testator  contemplated  a  settlement  of  two-thirds 
of  bb  daughters'  shares  to  be  made  so.  as  to  exclude 
the  husbands. '  At  the  death  of  the  daughters  the  fund 
was  to  be  divided  amongst  their  children,  which  can 
only  include  those  in  existence  at  that  time.  During 
die  life  of  the  daughters  the  interest  only  is  given ;  the 
principul  is  the  subject  of  a  distinct  bequest  to  take  e£Eect 
at  the  daughters'  deaths  which  suspoids  the  vesting. 
BSUngsleif  v.  Wills  {a)y  Brograve  v.  Winder  {b),  Bats^ 
ford  Y.  KebbeU  (c),  Hoghton  v.  Whitgreaoe.  {d)  The  gift 
at  the  daughter's  death  is  of  the  securities  in  which  the 
fimd  shall  be  then  invested,  an  expression  Confining  the 
ipft  to  that  period.  From  the  limitation  over,  in  the 
event  of  all  the  children  dying  before  the  mother,  it  is 
Sfipeieiit  that  survivorship  amongst  them  was  intended ; 
if  all  diedf  none  of  the  representatives  would  take;  but 
if  sCMne  survived,  the  representatives  of  those  who  died 
woaU  be  entitied;  and  the  ri^t  of  the  represent- 
atives of  those  who  died  would  depend  on  the  circum- 
stimoe  of  one  surviving  the  mother.  This  could  not  have 
the  intention. 


.  Vi^Agar  and  Mr.  Empson^  on  the  other  side. 

The  distinction  between  a  gift  of  the  principal  and  a 
gift  of  the  interest  is  not  applicable  here,  as  the  whole 
fimd  is  given  at  once  to  the  trustees,  and  separated  from 
tSie  testator's  general  estate.  The  gift  to  the  children 
after  the  death  of  the  mother  would  vest  in  them  ac- 
cording to  Monkkause  v.  Holme  {e\  and  many  other 
cases;  and  the  limitations  over  only  divesting  it  in  an 

(a)  5  iltfr.919.  {h)  2  Ftft.  JUD.  654.  (c)  3  Ve».SS9, 

{i)  I  Jac.  4r  Walk;  1 46.  (e)  1  Bro.  C.  C.  .198. 

event 
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1831%  event  that  has  not  happ^ed,  cannot  be  extended  byiin- 
plication  to  create  a  survivorship  in  other  events  duit 
are  not  provided  for.  Eandall  v.  Metcalfe  [a\  Skq  ?. 
Bamts.  (i)  Hey  also  referred  to  Exd  v.  Wdaaee(c\ 
V^eedon  v.  feU(d\  Tta^  v.  Longford  {e\  Browne  ?. 
Lord  Keryon.  {/) 

Vhe  Lord  Chief  Barok. 

In  this  caise  there  are  two  petiticms ;  one  by  die  siff- 
viving  child  of  Mrs.  Empson^  claiming  to  be  entitled  ID 
the  whole  of  a  iimd  that  was  settled  on  his  mother  fiv 
heir  Kfe;  the  other  by  the  &ther  as  administrator  of  tvo 
children  who  died  before  the  mother,  insisting  that  tiny 
took  vested  interests.  The  question  arises  cm  the  will 
of  jr.  Hunt^  by  which  he  gives  all  the  residue  of  his  pro* 
per^  to  trustees ;  there  is  no  division  in  the  bequest  of 
interest  ftom  capital ;  the  whole  is  given  to  the  trosteei 
out  and  out;  they  are  to  apply  the  interest  in  the  manner 
directed^  and,  in  certain  events,  to  transfer  the  cqiild 
The  object  of  the  first  direction  given  is,  that  it  may  be 
so  settled  as  to  secure  the  receipt  of  the  interest  for  Ae 
daughters  during  their  lives ;  and  after  the  decease  of 
the  daughters  it  is  given  in  trust  for  all  and  eveiy  their 
child  and  children.  If  it  rested  here,  there  could  be  no 
doubt  that  each  of  the  children  took  absolute  vested 
interests. 

There  is  then  a  gift  over  in  case  either  of  the  daug^ 
ters  should  happen  to  die  without  having  been  married^ 
or  without  children  surviving  her ;  and  upon  this  ptit 
of  the  will  the  question  arises  whether  the  efiect  of  the 
former  words,  which  seem  quite  clear  as  to  vesting^  is 
destroyed  by  it.     There  is  no  limitation  over  in  the 

(fl)  Cited  9  Vet,  314.         (A)  3  Mer,  355,  (c)  2  Ves.  MO.  11«- 

id)  S  Aik.  1 23.  ie)  3  Ves.  119.  (/)  3  Mad.  410. 

event 
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vent  of  some  of  the  children  dying  in  the  lifetime  of 
heir  mother ;  and  if  it  is  to  be  supplied^  it  can  only  be 
ff  some  inference.  The  daughter  having  lefl  a  child, 
hat  is  sufficient  to  satisfy  the  words ;  the  gift  over  there- 
(Nne  does  not  take  effect ;  then  is  there  any  thing  to  give 
I  to  those  only  who  survive?  Such  a  construction 
rould,  no  doubt,  be  very  inconvenient ;  for  if  the 
hildren  of  the  daughters  married,  and  had  issuer  and 
hen  died  in  the  lifetime  of  their  mother,  could  we  take 
kway  all  benefit  from  the  issue,  by  an  inference  drawn 
irom  words  that  do  not  look  towards  survivorship.  The 
Uughter  has  married  and  has  left  a  child ;  in  that  event 
here  is  no  limitation  over  expressed ;  but  there  is  an 
izpress  gift  to  the  children  absolutely;  how  then  can 
liat  be  divested  ? 

If  there  had  l)een  no  authority,  I  should  have  thought, 
ind  my  learned  friends  agree  in  opinion  with  me,  that 
his  must  clearly  be  the  construction;  but  there  are 
mthorities  in  point.  In  Skey  v.  Barnes  (a)  tlie  testator 
pive  personal  pro^^erty  afler  the  death  of  his  daughter 
o  be  divided  amongst  her  children,  and  the  issue  of  a 
leoeased  cliild :  the  portions  of  the  sons  to  be  paid  at  21, 
lod  those  of  the  daughters  at  21,  or  marriage,  with  a 
pit  over  in  the  event  of  there  being  no  issue,  or  of  then* 
ill  dying  before  their  portions  became  payable.  Sir 
fVi  Grant  considered  it,  as  he  did  every  case,  in  a  most 
faur  and  satis&ctory  mode,  and  held  the  shares  to  be 
neaCed  in  the  children,  and  transmissible  to  their  repre- 
entatives.  That  is  certainly  a  stronger  case  than  this. 
rhere  b  another  case,  Siurgess  v.  Pearson  (6),  where 
here  was  a  gift  of  personal  property  to  be  divided 
iBMHigst  three  children,  or  such  of  them  as  should  be 
iving  at  tiie  death  of  their  mother.  They  all  died  before 
ber,  and  the  Vice-Chancellor  was  of  opinion  that  the 

(a)  5  M*f.  595.  ib)  4  M0d.  41 1 . 

Vai.IL  Hh  will 
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will  gave  them  retted  interests,  to  be  diTested  odyta 
the  event  oftbere  being  sotne  or  one  of  tbon  Mnng  la 
the  mothei^s  death,  and  that  not  having  hiqipened,  their 
shares  passed  to  their  representatives.  These  two  omb 
are  dbrect  andiorities  for  the  principle  on  which  we  pto- 
oeed.  We  are  of  c^inion  that  the  shares  of  the  diiMren 
who  have  died  were  vested,  and  that  their  father  is 
entided  to  them. 


Ttiis  Court  doth  declare  that,  according  to  the  true 
construction  of  the  will  of  the  testator,  Jl  H^  in  tbe 
pleadings  named,  the  children  of  Margaret  Empsan  d^ 
ceased,  late  Margaret  Hunt^  took  each  of  them  a  Fcsted 
interest  in  the  share  of  the  said  testator's  residuary  estste, 
to  which  the  said  M»  £.,  their  mother,  became  cn^ed 
for  her  life,  under  her  said  father's  will. 

Reg.  Lib.  A.  18^.  to.  998. 


SHORT  t;.  LEE. 


riiHIS  was  a  bill  filed  against  several  occupiers  of 
^    lands  in  the  parish  of  Woodbury  in  Devonskirt^ 


Rolls. 

25,  86,  97. 
Mar,  1.5. 

A  book  in  the 
haDd-writing 
of  A.  P.,  pur- 
porting to  contain  account  cf  tithes  collected  by  him  seventy  Tears  ago,  cannot  be 
received  in  evidence,  without  proof  that  A,  B.  was  collector  of  tithes  at  that  tioe. 

In  a  suit  for  tithes  by  the  lessee  of  an  ecclesiastical  corporation  aggregate,  to 
whom  the  rectory  belonged,  ancient  documents  in  their  poisessioo,  ptupoiting  to  ke 
accounts  furnished  by  some  of  their  members  eroplopred  to  collect  the  tithes,  iikI 
appearing  to  be  approved  and  settled,  are  admissible  m  evidence. 

The  statutes  of  the  body  enjoining  the  appointment  of  coUecton,  together  vidi 
the  iatemal  evidence  of  the  documents,  and  their  coming  out  of  the  proper  custod|]r, 
held  sufficient  proof  that  the  accounting  parties  were  really  coHeetofs. 

Modus  of  4<f,  for  every  milch  cow  and  calf,  and  ^d,  for  eveiy  httfer  aad  cal(  in 
lieu  of  tithe  of  calves  anci  milk,  bad. 

Modus  of  5(i.  for  every  hogshead  of  cyder,  and  \d,  for-fhiit,  in  lieo  of  titbe  af 
apples,  pears,  and  other  fruit,  bad. 

It  is  the  dut^  of  a  court  of  equity  to  decree  tithes  in  kind,  when  satisfied  that  tlie 
modus  set  up  is  either  bad  in  law,  or  that  it  has  not  immemorially  existed. 

An  issue  is  not  to  be  directed,  unlesft  there  be  reasonabletloiilit  as  te  die  ftct^sod 
when  it  depends  on  evidence,  the  effect  of  which  can  be  better  ascertaioad  by  •  juiy- 

II  '      for 
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kr  the  tithes  of  hay,  (dover,  and  other  artificial  grasses,  t9Sl. 
eaivts,  milk^  colts,  agistment,  apples,  pears,  and  other  ""c^Mir 
Unrden-stuff.  The  pUintiff  was  lenee  of  the  Custos  iaad  ^  •. 
College  of  Vicars  Choml  of  the  cathedral  church  of 
^  Peter  in  Ejceter^  who^  as  impropriate  rectors,  were 
entitled  to  bodi  the  great  and  small  tithes. 

•  The  Defendants,  by  their  answer,  set  wp  the  fofiowo 
ing  moduses:  ^*  fer  eviery  acre  of  meadow  hay,  cutr 
^  mown,  or  taken  upon  or  from  off  the  said  lands 
^  and  (arms,  yearly  at  Easter  Uie-sum  of  i^cL ;  and  fer 
'^  every  acre  of  pasture  hay,  cut,  mown,  or  taken  vpon 
^  «r  inxn  off  the  said  farms  and  lands,  yearly  at  Edsia- 
.**  lii^  aum  of  Sd.  in  lieu  of  the  tithe  of  hay,  clover* 
^'fmd  other  artificial  grasses;  and  also  for  every  milch 
**  co«v  and  cidf  kept  and  fed  within  tlie  said  paiisht 
^  yearly  at  EoiUr  the  sum  of  4d. ;  and  for  every  heifer 
*^  and  calf  kept  and  fed  within  the  said  parish  yeariy  at 
^  Easter  J  the  sum  of  Sd.  in  lieu  of  tithe  of  calves  and 
^  iniHt;  and  for  «very  foal  and  oolt  yielded  and 
^  teoiight  fordi  within  the  said  parish,  yearly  at  Easter 
^  4iiea«ni  of  Id.  in  lieu  of  the  tithes  of  foals  or  colts; 
^  and  also  fer  every  barren  vere  and  unprofitable  cow, 
'*  kept,  fed,  agisted,  or  depastured  within  the  said 
^  pariah,  yearly  at  Easter  the  sum  of  2d,  in  lieu  of  the 
^  fiths  of.  agistment  of  barren  and  unprofitable  cows ; 
^  and  also  for  every  hogshead  of  cyder  produced  and 
^  made  within  the  said  parish,  yearly  at  Easter  the  sum 
^  of  id.\  and  for  fruit,  including  hdard  apples,  when 
^  gathered  within  the  said  parish,  yearly  at  Easter  the 
^  sum  cf  Id.  m  lieu  cf  tithes  of  apples,  pears,  and 
^  oiher  fi*uit ;  and   also  for  eveiy  garden,  and  herbs 

*  growing  therein   within  the  said  parish, '  yearly  at 

*  Easter,  the  sum  of  Id.  in  lieu  of  tithe  of  garden 
«  staflC" 

H  h  2  On 
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1821.  On  the  part  of  the  Defendants,  the  depoairioiM  of 

sereral  witnesses  in  snpport  of  the  rooduses  were  Ksd» 
and  also  the  ecclesiastical  surveyt  in  which  tlie  titha  of 
com  were  stated  to  belong  to  the  rectory;  tbooe  of 
hay,  calves,  and  some  other  articles,  were  not  expnaij 
mentioned ;  there  was,  however,  this  entry,  '*  si  «K» 
decimis  canteniis  in  libro  Paschali^  Si.  8s."     Tbey  abo 
tendered,  amongst  other  evidence^  a  book  purportiiig 
to  have  been  the  account-book  of  a  former  lithe  col- 
lector in  the  years  1752,  1753,  and  1754.     A  witnen 
stated  that  this  bode  i^peared  to  be  in  the  hand-writiiy 
of  one  Robert  BeaUj  with  whose  hand*writing  he  wis  wcD 
acquainted;  and  he  and  other  witnesses  had  been  infomed 
that  R.  Beale  was  .the  tithe  collector  of  T.  Hmti^ 
who  was  proved  to  have  paid  rent  to  the  college^  and  wis 
therefore  supposed  to  have  been  at  that  time  the  ionee 
of  the  rectory;  die  book  came  from  the  poaseomi  of 
J.  BedUy  the  son  of  Robert  Beak. 


Mr.  Home  and  Mr.  Bottler  for  the  Plaintiff  obfectod 
to  the  reception  of  this  book,  on  the  ground  diat  there 
was  not  sufficient  proof  of  its  being  in  the  hand-writiif 
of  R.  Beale^  or  of  his  having  been  actually  the  col- 
lector. 

Mr.  WetheteU,  Mr.  Heald,  Mr.  Merivale,  and  Mr. 
Wakefield^  for  the  Defendants. 

From  the  distance  of  time,  it  would  be  next  to  im- 
possible to  prove  the  appointment  of  Beale  to  be  col- 
lector ;  but  if  information  and  beliei^  proving  that  he 
was  reputed  to  hold  the  office  be  not  sufficient,  the  book 
itself  is  evidence  that  he  acted  as  such,  and  in  serenl 
cases  collected  by  Mr.  Phillips  (a),  proof  of  exercisiog 
an  office  was  held  to  be  sufficient  evidence  of  possessing 

(a)  Treat,  on  Evidence,  180^  sd  editioo. 

it. 
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it.  Internal  evidence  is  in  all  cases  to  be  had  recourse  1821* 
to^  far  the  purpose  of  ascertaining  whether  a  book  pro- 
duced is  or  is  not  a  rec^ver's  book  (a) ;  and  such  books 
have  been  admitted  in  evidence,  even  though  the  hand- 
writing oonld  not  be  proved.  (6)  An  entry  by  a  midwife 
of  the  birth  of  a  diild,  referring  to  his  ledger,  is  evidence 
€jf  die  child's  age.  (c) 

JTte  Master  of  the  Rolls. 

It  would  have  been  more  satisfactory  if  the  witness 
had  proved  that  he  had  seen  Beale  write,  but  I  think 
there  is  reasonable  proof  that  the  book  is  in  his 
hand-writing.  Still  it  appears  to  me  that  there  is  not 
cnoo^  to  warrant  the  Court  in  receiving  it  as  evidence. 
The  foundation  for  the  admissibility  of  this  species  of 
evidence  is  to  be  had  by  ascertaining  clearly  the  cha- 
racter filled  by  the  writer.  Though  the  cases  have  gone 
a  great  way  in  &vour  of  rectors,  in  making  the  books 
and  papers  of  their  predecessors  evidence  for  them,  yet 
in  all  these  cases,  the  first  point  is  to  prove  the  char 
racter  of  the  individual  who  wrote  them ;  if  you  &il  in 
this,  they  cannot  be  evidence.  If  the  writings  of  per- 
sons not  invested  with  the  proper  characters  were  re- 
ceived, nothing  could  be  more  dangerous  to  property. 
Suppose  that  Beale  was  not  the  person  authorized  to 
collect  the  tithes,  but  nevertheless  had  for  some  pur- 
pose made  these  entries;  then  if  after  his  death  the 
book,  purporting  to  be  a  collector's  book,  was  to  be 
evidence  to  prove  that  he  was  collector,  and  his  being 
odleetor  was  to  prove  the  entries  to  be  correct,  the 
consequence  would  be,  that  the  rights  of  the  rector  on 
the  one  hand,    or  those  of   the  parishioners  on  the 

(a)  Doe  d.  Webber  v.  Thynne,  10  East  206. 

(b)  Jones  V.  Waller,  G will.  S47. 
(e)  Higkam  ▼.  Bidgwajf,  10  East^  109. 

H  h  3  other. 
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1081.  other,  would  be  exposed  to  the  gretlert  dmger,  aud 
perlMip»  fix>m  the  writing  of  a  person  bacriog  a  oontnry 
interest  In  Jones  ▼.  Waller,  I  wppoM  tkej  moit  htie 
found  by  some  e^onee  that  the  book  was  written  by  a 
collector ;  wben  you  fix  him  with  that  chtraoCcri  hm 
entries  become  eridence^  and  the  principle  is  the  sane 
with  stewards'  books,  and  in  the  case  of  the  midwife's 
memorandum. 

The  character  of  a  tithe  collector  is  a  prifate 
one;  it  may  or  may  not  exist,  for  the  lessee  may 
collect  either  by  himself,  or  through  the  roediiliti  of  an 
agent  It  is  not  like  those  public  offices  which  have 
been  alluded  to,  wliich  must  exist,  and  with  req>ecC  to 
which  you  may  therefore  presume  that  a  penoQ  who 
acts  in  them  has  been  appointed.  Here,  on  the  con- 
trary, you  have  first  to  raise  the  character  into  cadltp 
ence^  and  then  to  prove  that  this  person  filled  it 
Supposing  that  Heathfield  was  the  lessee,  which  is  M 
proved,  for  though  he  paid  rent  to  the  college,  k  doei 
not  appear  for  what,  yet  still  nan  constat  that  there  wii 
any  collector.  In  all  the  private  relations  of  life,  jdo 
do  not  presume  the  existence  of  the  particular  character, 
nor  does  a  person's  acting  in  that  character  prove  that 
he  possessed  it  Cases  have  been  cited  of  acting  in  a 
public  character  having  been  held  evidence  against  die 
party  of  his  holding  that  character,  and  soidetlnies 
against  third  persons,  but  there  is  no  instance  where 
that  has  been  extended  to  private  situations.  Hbw 
extremely  mischievous  it  might  be  in  commerce.  It 
would  let  in  a  very  dangerous  latitude  if  the  Court 
were  once  to  dispense  with  that  which  is  an  essential 
preliminary  before  any  writing,  not  verified  on  oatb, 
can  be  made  evidence,  and  which  must  be  establisbea 
by  proof  alitmde. 


On 
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Oq  the  pmrt  of  the  Plainiiff  some  ancieni  parchmeDt  1881« 
njUs  were  produced,  purporting  to  be  accounts  of 
tb«  ocdlection  of  the  tithes  of  Woodbury^  by  proctors 
if)pouited  by  the  college  for  36  different  years>  between 
the  yegrs  1401  and  1495 ;  the  recq>tion  of  these  docu- 
ments was  olgected  to. 

It  appeared  that  the  rectory  of  Woodbmy  was  granted 
to  the  custos  and  college  of  vicars  choral  by  Henry 
Marshall^  Bishop  of  Exeter^  some  time  between  the  years 
1191  and  1203,  and  by  the  grant  it  was  directed  that 
the  vicars  should  annually  choose  a  proctor  to  collect 
the  tithes.    The  grant  was  confirmed  by  the  succeed- 
11^  Bishop  of  Exeter^   W*  Brewer^  in  the  year  1228f 
and  afterwards  by  letters  patent  of  the  6th  Henry  IV. 
A-  D*  1405s  by  which  the  college  was  incorp<»rated :  and 
1^  ^ool^  was  produced  from  the  muniment  room  of  the 
qqikyt  purporting  to  be  a   copy  of  certain  statutes 
Wid0  fibout  the  same  period   for  their  government^ 
tgr.vhicb,  amongst  other  things,  it  was  provided  that 
ypafffy9  on  the  fieast  of  Si»  Gregory^  two  proctors  should 
bi  dhofen  to  receive  and  dispose  of  the  tithes  of  Wepd^ 
imrf»    The  college  consisted  of  a  custai  and  24  vicars^ 
sB  iff  whom  were  fi^rpierly  eccl^slsstipal  persons.    The 
Dol}s  ia  question  were  found  ia  their  muniment-roon^ 
N|4  purported  to  be  the  accounts  of  the  proctors.   They 
Vnn^  with  soniQ  siig^it  variations,  in  the  following  form : 
WflfM^*     CciB9f^u$  dcminonmi  R.C.  et   T.C.  pro' 
mnk»^.  iSm  a  Jesio  PascV  anno  4*  p  ^fMl  int^m\ 
Omu  followed  the  different  receipts  for  the  year^  intro- 
t^oed  by  the  words,  Mprimis  retpmdent  dr,  4'^.;  the 
yipf"^^^  were  next  stated,  and  they  concluded  thus: 
B(  m  ddmnt  de  daro  Ixvs.  11^  ob-^quos  soUM  et  sic 
fmti  recetserlU.    With  respect  to  some  of  the  items^ 
diey  occasionally  referred  to  other  documents,  as  thus: 
ut  patei per  reniale /  ut patet per papirum  inde  fact ;  ut 

H  h  4  pUnius 
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1821.  plenius  paiet  in  quadam  cedtJa  hue  compoto  annexa  d 
cord  audUoribus  coputata.  It  was  stated  that  the  final 
words,  sic  qtdeti  recessemntj  or  sic  qmeha  recessi^  inn 
]>orting  a  discharge  to  the  proctors,  were,  nearly  in  all 
instances,  written  in  a  different  character  or  inici  or 
both,  from  the  body  of  the  account.  It  appeared  by  • 
comparison  of  the  names,  that  the  proctors  for  the  yean 
to  which  these  accounts  applied,  were  themaelyes  Tican 
of  the  coU^e. 

It  was  argued  for  die  Defendants,  that  the  principk 
on  which  the  accounts  of  stewards  and  badiffi  aie  r^ 
ceived  could  not  be  extended  to  these  rolls,  the  ool- 
lectors  not  bemg  mere  agents,  but  being  tbemsdfei 
interested  as  members  of  the  collie,  and  having  dbere> 
fore,  an  interest  in  augmenting  its  revenues.  Utt 
steward's  books  are  received,  on  the  groand  that  Ui 
only  interest  is  to  diminish  die  amount*  And  the  CcMrt 
cannot  entar  into  a  comparison  of  the  proctor^s  intomH 
m  his  two  characters  of  vicar  and  reoaver;  for  however 
small  the  interest  of  a  corporator  may  be^  it  is  aafficMiit 
to  ^squalify  him.  Burton  v.  Hinde  (a).  The  receptioB' 
of  these  documents  would  be  open  to  all  the  objectiooi 
of  letting  in  evidence  made  by  the  parties  for  them- 
selves. They  appear  to  have  been  prepared  by  die 
proctori  of  the  year,  and  the  body  at  large  togethor, 
and  cannot  therefore  be  distinguished  from  any  odier 
corporation-books,  which  are  not  evidence  against 
strangers  in  questions  of  private  right.  Bramn  v.  Cor- 
poration of  London  (b\  Cook  v.  Baker  (c).  Mayor  of 
London  v.  Mayor  of  Lynn  (<f).  Marriage  v.  Jjowrence*  {() 

Nor  does  the  practice  which  has  prevailed  with  re* 
spect  to  rectors'  aiid  vicars'  books  meet  the  present  cases 

M  1  T,R.  174.  {b)  11  Mod.  2S5.  (c)  5  Ke6.l2. 

(c/)  1  U.  B.  2107.  (e)  5  Barn,  ^  Aid.  U2. 

ibosi 


i)  4  GtM.  1618.  (6)  Wight w.  65.  (c)  P.  200.,  3d  ed. 

0  S  Gicft/!f.  653.     Bund.  180.  (e)  P.  46. 

f)  Evidence,  T.t.  IS. 

account* 
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e  books  are  received  '^  because,''  as  Ijord  Hardwicke        1881. 
»  ^the  parson  knows  that  his  aitry  cannot  benefit 
ttber  himself  or  his  representative,  who  has  nothing 
>  do  with  the  living ;  and  it  is  not  to  be  presumed 
lat  the  parson  would  make  false  entries  for  his  suc-> 
Bssor,  who  stands  indifferent  to  him.''     It  was  on 
same  principle  that  in  lUingworth  v.  Leigh  (a)  the 
ks  of  the  lessee  were  admitted,  his  interest  being  only 
porary ;  and  as  he  could  not  have  benefited  himself 
my  fabricated  entries ;  so  in  Perigal  v.  Nichcison.  {b) 
\  principle  fidls  of  application  to  the  case  of  entries 
le  by  those  who  have  a  permanent  interest,  the  in- 
itance  being  vested  in  them.    It  is  indeed  said  in 
*I%iUqf^s  work(c)  that  the  books  of  impropriate 
CNTt  have  been  received,  but  the  cases  referred  to  do 
bear  out  the  assertion.    IlUngooorth  v.  Lagh  was  the 
^>  of  a  lessee.     In  Woodnoth  v.  Lord  Cobham  {d)  the 
HUits  produced  were  those  of  the  impropriator's 
pardy  and  were  therefore  evidence,  on  the  general 
M^ple^  applicable  to  stewards'  books.    The  >  anony- 
ii  case  in  Btmbunf{e\  and  that  in  Finer  {/)f  appear 
pfe  arisen  in  the  course  of  the  same  suit,  heturd  first 
ba  Exchequer,  and  afterwards  tried  in  an  Issue  befiMre 
K'C  J.;  and  from  the  report  in  JBsit&fiy,  it  seems 
baUe  that  there  also  the  books  were  not  those  of 
iqqpropriator  himself,  but  of  his  steward.     Here  the 
NBts  are  prepared  by  a  member  of  the  corporatioi^ 
t«gieed  to  by  the  body  at  large,  in  whom  the  whole 
erilsnee  is  vested.  It  appears  also  firom  the  references 
iJtiMr  documents  that  these  accounts  were  cmly  copies. 
sjFeoDclude  with  a  discharge  to  the  proctors  of  the 
r^  and  were  probably  settled  at  a  meeting  of  the 
ly ;  diey  are  not,  therefore,  to  be  ccnnpared  to  private 
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IMI»  acoomiCpbooks.  If  thejr  are  to  be  considerai  as  reoeipCi 
to  the  prooUMiB,  the  proper  cestody  tor  them  to  hwt 
come  from  would  haf«  been  that  of  the  hands  cf  the 
descendants  of  those  persons.  Another  otgection  i%  tkst 
there  is  no  proof,  except  from  the  rolls  themselves,  Ast 
the  persons  named  ever  were  iqqsointed  prodors. 


On  the  part  of  the  Plaintiff  it  was  contended,  tint 
the  practice  of  recciying  the  books  of  vicars  and  redon 
in  evidence  in  favour  of  their  sucoesaors,  did  not  depead 
on  thdr  having  no  interest  to  make  Use  entrieSf  hnt 
was  an  excqidon  to  the  general  rules  of  evideoob  h 
was  so  treated  by  Lord  Keng^  in  (httram  v.  Murf 
wood{a);  it  is  an  anomaly  in  the  law,  and  not  connedd 
vdth  the  princq>Ie  on  which  collectors'  books  tn  sd- 
mitted.  Whatever  the  reason  of  the  exception  umj  b^ 
it  must  extend  to  these  rolls,  as  well  as  to  the  oidinsiy 
case  oft  vi^ar^s  book.  Even  if  it  turned  on  the  anMasI 
of  intesest,  the  result  would  be  the  same^  for  the^  vicM 
have  no  interest  beyond  dmr  own  Irvea.  In  AAnVt 
MiehiU{b)  dw  accoimts  of  the  leeva  of  an  abbqb 
allowed  by  the  baiUfl^  were  received,  to  prove  the  ps|f 
roent  of  tithes  in  kind;  and  in  Morgan  v.  T^/ler^  in  ths 
Exdieqner,  a  few  years  ago^  which  waa  a  bill  fit 
tithes  in  the  parish  ciHomekutehj  in  JEsssa^  soms  nilf 
were  produced  containing  the  aoeounts  kept  bj  ihi 
bailiffii  cf  Nem  CMegi  Oxford^  the  iaqprcpnale  rcalBni 
between  the  years  1989  and  1490;  they  were  inoeiidl 
in  evidence.  In  a  late  ease  in  the  ExiAequer,  fJM  v* 
Mewmg^  the  bill  was  filed  by  the  vicar,  and  he  pnh 
duoed  in  evidence  an  account  given  in  by  a  aef^KStniar 
%o  the  Bishop  m  the  year  1600 ;  it  coptained,  lihe  tkat 
documents,  a  charge  and  discharge,  but  die  Court  wsi 
of  opinion  that  it  was  evidence.    Lord  EUenbanot^hf  oo 


(«)  ST.n.l  23,  (h)  2  Price,  599.    Sec  p.  415. 
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the  trial  of  an  acticm  which  turned  upon  the  title  of  the  1821. 
Dean  and  Chapter  of  Westminster  to  a  part  of  Teihill 
Fiddsj  received  in  evidence  some  ancient  accounts  reUf- 
dered  to  them  of  their  rents ;  there  was  the  same  ob- 
jection Bs  in  this  case,  arising  from  the  circumstance  that 
the  persons  entrusted  with  the  collection  appeared  to  be 
themselves  members  of  the  body,  but  it  did  not  prevaiL 
In  the  same  way  old  leases  and  rent  rdls  have  been  ad* 
mitted,  though  in  favour  of  a  party  claiming  under  the 
lessor,  {a) 

The  Master  of  the  Rolls. 

This  question  is  one  that  has  very  properly  given 
rise  to  a  considerable  extent  of  argument^  considering 
its  importance,  and  the  degree  of  novelty  attempted  to 
be  given  to  it.  I  shall  state  my  view  of  it  now,  but  am 
desirous  that  the  counsel  should  not  consider  themselves 
precluded  from  suggesting  any  further  observations  on 
it  in  the  progress  of  the  cause. 

It  is  material  in  questions  of  evidence  to  bear  in  mind 
what  is  the  point  in  issue:  here  we  have  a  question 
relating  to  spiritual  possessions;  and,  therefore,  ar- 
guments deduced  from  the  rules  of  evidence  as  to  other 
property  do  not  apply,  as  it  depends  upon  the  law  which 
governs  the  evidence  as  to  tithes,  the  subject  matter  of 
this  soit.  It  is  attempted,  on  the  part  of  the  Defendants, 
io  make  out  an  immemorial  usage  of  a  fixed  payment 
fin*  titbes,  against  the  common  law  right  of  the  rector; 
and  direct  and  positive  evidence  for  a  considerable  period^ 
and  evidence  of  reputation,  which  in  these  cases  is  pro- 
perly received,  for  a  longer  period  has  been  given, 
diewing  that  this  fixed  payment  has  existed  as  far  back 
as  we  can  go,  from  which  it  is  to  be  presumed,  that  it 

(a)  Phillipt,  Ev.  208.,  5(1  edition. 

has 
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18S1.  has  always  existed  since  the  time  of  legal  memory.  But 
if  it  can  be  shewn,  that  at  any  time  between  that  penod, 
the  year  iS89,  and  the.  present,  another  payment  \m 
been  made,  it  will  establish  that  the  fixed  paymenl, 
although  it  may  have  lasted  for  a  considerable  tim^ 
has  not  been  immemorial ;  and  the  question  is^  whether 
that  which  is  now  tendered  is  not  proper  evidence  to 
meet  the  case,  pardy  of  direct  and  pardy  of  piesonqHiie 
evidence,  that  is  made  by  the  Defendants. 

These  rolls  are  thirty-six  in  number,  and  purport  ts 
bear  date  about  four  centuries  ego,  and  extend  oiert 
period  of  nearly  a  century :  they  come  out  of  the  custody 
of  this  corporation  of  Vicar's  Choral,  and  puiport  tobe 
the  accounts  annually  rendered  to  them  by  the  procbxi 
for  each  year,  of  the  dthes  received  by  them  as  diar 
proctors.  Now,  first,  with  respect  to  the  existence  of 
the  character  of  proctor.  It  is  in  evidence,  thrt  Ae 
rectory  was  granted  to  the  vicars  by  a  charter  alsMit 
coeval  with  the  time  of  legal  memory ;  they  were  thai 
a  corporation  aggr^^ate^  composed  of  eodesiastiGs;  bt 
the  ground  on  which  the  confirmation  was  reciied  to 
have  been  made,  was  their  particular  assiduity  in  Ae 
performance  of  ecclesiastical  dudes.  These  gnnti  of 
rectories  that  were  formerly  often  made  to 


bodies,  were  called  appropriadons ;  they  were  not  giicn 
to  the  persons  performing  the  duty,  but  were  tipp^ 
priated  to  a  particular  body^  which  out  of  the  proceeds 
was  to  provide  some  persons  to  perform  it ;  so  here  die 
officiating  vicar  was  to  have  a  salary  firom  the  ooipo- 
ration.  Now  in  the  charter,  we  find  an  obligation  oit 
up<m  them  to  do  what  their  own  interest  would  nataaJHj 
have  suggested  to  them,  namely,  to  iqppoint  annnspy 
proctors  to  receive  the  tithes  for  them ;  this  being  msde 
a  matter  of  duty,  and  being  also  the  only  convenieot 
mode  in  which  the  oollecdon  could  be  made^  we  mnst 

presuiD^) 


Supposing  then  the  i^r^om  de  facto  to  have  existed  ; 
indi  reelect  to  the  documents,  it  is  objected  that  they 
■re  not  the  originals  by  which  the  proctor,  as  he  weiit 
Mmdy  actually  collected;  but  how  does  that  signify? 
llkrjrwere  still  accounts  rendered  by  him.  It  is  not  neces- 
ni  any  case  of  collector's  books  to  produce  the  very 
that  he  collected  by,  The  principle  is,  that  the 
eteiy  b  made  by  aii  individual  conusant  of  the  fiict,  at 
a;  time  when  it  was  not  in  dispute,  having  no  interest  to 
Mdke  a  fidse  entry,  and  making  one  tending  to*  charge 
Umdf;  it  is  on  this  principle  that  entries  in  steward's 
bookB  are  received,  and  not  from  their  bdng  actually 
ctwipcwrnry  with  the  transaction.  It  is  the  same  with 
tK»  entries  by  the  attorney  and  the  midwife  in  the  cases 
ndfanodto. 

It  is  then  objected,  that  these  rolls  are  accounts  that 
between  two  parties ;  the  body  at  large  on  the 
faandt  ;and  the  individual  collector  on  the  other. 
Be  it  to ;  but  still  they  were  the  collector's  accounts  of 
Am  items;  the  entries  were  his,  and  the  others  were 
fmmtsi  ex)ocpt  in  receiving  and  checking  them.  I^ 
diereibre,  tbey  Were  representations  of  the  transductions 

of 
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ptesunie^  that  they  did  appoint  proctors;  the  existence        18£1. 

tif  the  diaractef  does  not  admit  of  doubt.    It  is  quite 

diasimilBr  from  the  question  as  to  JS.  Beahfs  books ;  for  he 

was  a  person,  whose  character  of  collector  depended  oh 

the  pleasure  of  a  private  individual,  who  might  or  might 

iMC  iqipoint.     Here  it  was  a  positive  diity  to  appoint, 

Md  a  corporate  body  could  not  itself  cdiect;  and  there- 

ftve  the  existence  of  the  officer  is  proved,  both  by  the 

tetnre  of  the  body  and  by  the  duty  prescribed  to  them. 

The  rolls  also  come  out  of  their  own  archives.     In  the 

odier  instance,  there  is  an  absence  of  all  these  circum- 
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18S1.  iif  the  day,  when  there  was  no  disputi^  and  wbea  the 
aooounting  party  had  no  interest  to  diai)|;e  husself  wkh 
what  he  had  not  receiTedi  the  principle  ob  whiehentriti 
by  stewards  are  held  to  be  evidence  applies. 

Another  objection  is,  that  the  proctors  were  nMnheii 
of  the  body;  tbatfact  is  not  disputed,  ask  ia  to  be  fiuil^ 
collected  from  these  documentsi  that  in  moai  inafsaarti 
if  not  in  alli  it  was  the  case.  Bat  wfaal;  diflsrenee  io» 
that  make.  The  profits  were  to  be  distribitted  eqpaHy; 
the  collector,  lAiereTore,  as  a  member  of  the  bodyt  W 
an  interest  to  the  extent  of  a  twenty-fonrtb  part  of  At 
actual  receipt ;  but  on  the  other  side,  his  interest  ex- 
tended to  the  entire  amount  Could  he  then  be  sus- 
pected of  wrongfully  setting  down,,  from  interalal 
motives,  what  he  had  not  receivedt  in  order  that  k 
m^t,  by  diai]giBg  himself  with  242.  reoorar  UL  fasck 
again.  He  had  an  interest  direcdy  against  every-satqr. 
In  cases  of  this  kind  the  question  must  be»  whether  d^ 
cumstances  ave  not  presented,  exdnding  die  pnibalii% 
of  its  being  a  false  rqiresaitadon  of  the  nesgvsfirattk 
time.  If  the  entries  are  made  by  one  on  whom  ibm 
was  nothing  operating  to  make  him  falsdy  chsige 
himself  the  difficult  of  gelding  evidence  after  a  gml 
lapse  of  time  has  induced  the  courts  to  receive  then. 
That  applies  to  these  entries,  even  if  the  proctor  wss  t 
member  of  the  body ;  but  if  in  any  of  the  ^Hrnnfff  lie 
was  not,  they  then  fall  within  the  common  case  of 
stewards'  books. 

There  is  aoothar  ground  for  receiving  diese  roll& 
Suppose  them  to  be  the  accounts  of  the  conporatioa) 
and  not  of  the  individual  collector;  then  the  qoertioQ 
arises,  "vrfiether,  with  respect  to  entries  rdating  to  tithes 
an  ecclesiastical  corporation  aggregate  is  diatingitffliHhk 
focMn  a  corporation  sole;  and  if  aitries  Hiade  by  tbt 

latter 
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latter  are  received  as  evidence  as  to  tithes,  is  there  any  1821. 
princifde  on  which  it  can  make  a  distinction^  whether 
the  corporation  consists  of  one  or  of  many  ?  Both  are 
eodeaiastics,  both  owners  of  tithes,  and  both  have 
temporary  interests  only.  How  can  they  be  distin- 
guished. 

Thus  there  are  two  principles,  independent  of  the 
authorities,  in  favour  of  the  evidence ;  first,  that  they 
should  be  received  as  the  entries  of  the  proctors,  and 
tiuHigh  they  were  members  of  the  body,  that  does  not 
aflect  die  ground  on  which  such  entries  are  admitted ; 
there  being  evidently  a  balance  of  interests,  and  the 
interest  in  making  the  entry  being  the  smallest.  The 
case  before  Lord  EllenboreHgh^  loose  and  imperfect  as 
the  note  of  it  is,  is  directly  in  point  to  prove,  that  the 
circamatance  of  the  entries  being  made  by  one  of  the 
membeA's  of  the  body  makes  no  difference;  though  upon 
a  qneation  of  disputed  title  and  not  of  tiUies.  {u)  It  is 
never  inquired  whether  tlie  steward  had  any  interest  in 
the  amount,  either  by  receiving  a  poundage  or  in  any 
odier  'way.  As  the  proctor  acted  individndly  and  not 
in  his  corporate  character,  his  being  a  member  of  the 
body  is  of  no  eonsequence ;  no  case  has  been  found 
wtierfe  it  was  so  considered :  and  if  we  look  to  the  set  off 
of  the  opposite  interests,  the  preponderance  being  against 
making  fidse  charges,  reduces  him  to  the  situation  of 
any  other  proctor  or  collector. 

Now  consider  it  the  other  way,  as  the  acoowK  made 
oot  bj  the  corporation.    It  is  admitted  that  the  entries 

(i^  On  a  jdbsaqttent  day,  NBs  Honour  mentioned  llhat  lie  had  -mtAe 
«M|[idilef  neipecting  that  case,  and  ^found  that  h  appeared  by  tkie 
docainealf  then  produced,  that  the  persons  rendering  the  account* 
were  ineoibeci  of  the  AUiey,  from  the  circumstance  of  their  being 
mehdoned  sometimes  wfratev  and  sometimes  as  monachuu 
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IStl. 


At  to  the  prin- 
ciple on  which 
entries  in  a 
rector's  books 
are  admitted 
as  evidence 
for  his  suc- 
cessors.   Qu, 


Entries  of 
tithes  receiTed, 
in  the  books 
of  an  ecclesi- 
astical corpo- 
ration aggre- 
gate enoued 
to  arectoiy, 
areeridence 
for  their  suc- 
cessors. 


of  a  rector  or  vicar  are  evidence  for  or  against  his  suc- 
cessors.    It  is  too  late  to  ai^gue  upon  that  rule,  or  upon 
what  gave  rise  to  it,  whether  it  was  the  cunus  scaccariit 
the  protection  extended  to  the  dergy,  or  the  peculiar 
nature  of  property  in  tithes.     It  is  now  the  settled  law 
of  the  land.     It  is  not  to  be  presumed,  that  a  persoD 
having  a  temporary  interest  only,  will  insert  a  fidsdiood 
in  his  book,  from  which  he  can  derive  no  advantage. 
Lord  Kenym  has  said,  that  the  rule  is  an  exception;  and 
it  is  so,  for  no  other  proprietor  can  make  evidence  b 
those  who  daim  under  liim,  or  for  those  who  daim  ti 
the  same  right,  and  stand  in  the  same  predicameat 
But  it  has  heea  the  settled  law  as  to  Uthes,  as  fiir  haA 
as  our  research  can  reach.     We  must,  therefiMC^  set 
out  from  this  as  a  datum;    and  we  must  not  make 
Gomparisons  between  this  and  other  corporalions.    Nu 
corporation  sole,  except  a  rector  or  vicar,  can  make 
evidence  for  his  successor.    It  is,  therefore,  of  no  con- 
sequence what  the  law  may  be  as  to  other  corpoialioD 
books  that  do  not  relate  to  tithes.    The  question  is  re- 
duced to  this,    whether  when  tithes  are   the  subject 
matter  of  dispute,  there  is  any  difference  between  a  cor- 
poration of  one  and  of  many,  no  authority  having  beeo 
cited  where  sudi  a  distinction  has  been  taken,  or  eren 
where  the  case  of  a  lay  imprc^nriator  has  been  disdo- 
guished. 


Whether  en- 
tries in  the 
books  of  a  lay 
impropriator 
in  fee,  of  tithes 
received^  are 


It  is  said,  that  a  vicar  in  general  may  be  trusted, 
because  he  has  no  inducement  to  fabricate ;  that  tfgo- 
ment  apfdies  equally  to  those  vicars  who  have  odIv 
life  interests.  On  what  prindple  can  it  be  said,  that  be 
shall  be  trusted  when  alone,  but  not  when  he  is  one  of 
many  ?  With  req>ect  to  the  case  of  a  lay  impropriator 
in  fee,  it  is  not  the  question  here ;  he  certainly  may  be 
suspected,  as  he  has  a  permanent  interest  and  might  be 
making  evidence  for  his  heirs.    But  in  this  case  and 
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that  of  a  Ticar  itisdiiierent:  for  though  in  both  of  these  1821. 
jcases  the  corporation  continues,  yet  it  is  composed  of 
iinccnmected  individuals ;  the  man  who  dies  transmits  no 
intereit  to  his  representatives.  It  is  to  be  observed 
that  all  the  cases  are  the  same  way:  in  all  of  them  the  evidence  for 
evidence  was  received.  It  is  doubted,  whether  in  the  undcr^hiniu^ 
ammymous  case  in  Bunbury  and  Viner^  the  books  were  Q^ 
tbo0e  of  the  impropriator  himself  or  of  his  collector; 
bot  k  certainly  purports  to  have  been  his  own  bode,  for 
it  is  put  upon  the  same  principle  as  a  vicar's  books* 
But  if  it  had  been  the  book  of  a  steward,  or  of  any 
third  person,  it  would  have  been  received  upon  the 
general  law;  and  Lord  Chief  Justice  Kit^  would 
not  have  spdcen  of  the  cwrsu$  scaccariij  which  would 
then  have  had  nothing  to  do  with  it  It  seems,  there- 
fore^ to  have  been  decided  in  the  Exchequer,  and  at 
Nisi  Prius,  that  the  books  of  a  lay  impropriator  were 
to  be  recdved  in  the  same  way  as  those  of  a  vicar 
or  rector.  It  is  not  new  to  treat  the  lay  and  ecclesias- 
tical rector  in  the  same  way ;  we  know  that,  notwith- 
standing the  many  ingenious  arguments  against  it,  the 
lay  rector  has  the  same  privileges  as  the  ecclesiastical  with 
req)ect  to  prescription  in  rum  decimando. 

,   In  lUingworth  v.  Leigh  the  entries  were  made  by  the 
leasee  of  the  impropriate  rector;  they  were  not  received 
upon  the  principles  of  the  general  law  of  evidence,  for 
unquestionably  entries  made  by  a  lessee  could  not  be  re- 
ceived in  general ;  he  could  not  make  evidence  for  his 
landlord.    The  reason  why  they  were  received  was,  that 
it  was  on  the  subject  of  tithes ;  the  decision  could  not 
be  referred  to  any  other  principles :  on  any  other  sub- 
ject they  could  not  have  been  read.    That  was  the  case* 
of  an  impropriator  in  fee,  who  was  put,  in  this  respect, 
on  the  same  footing  as  a  vicar.    In  other  cases  in 
QwiUimj  the  subject  was  much  discussed,  and  the  doc- 
VoL.  II.  I  i  trine 
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18S1.  trine  genecBlly  admitted.  IniheHormAunktmtekwm 
much  argued ;  bnt  there  the  aocoimiB  were  kept  by  t 
bailiff  resident  on  the  fiirm^  and  tberefcve  WDold  ham 
been  evidence^  even  if  it  had  not  been  a  qoeitioli  nMtig 
to  titbe& 

The  case  of  BuUen  ▼•  Mkltdl  beait  npoa  ihii^  ai 
being  a  case  of  mutual  accoonta  examined  on  boA 
sides.  In  another  oase^  lianby  ▼•  CmriiM{a%  C.B 
ThomiOfif  speaking  of  a  coUector^s  reoeqpty  wfBi  ^ff 
<^  this  sum  was  actually  reoeivedt  the  penon  who  hii 
«  given  this  receipt  was  the  cdkctory  and  even  sop* 
^*  posing  him  to  be  dead»  they  might  have  produced  hii 
account  with  his  principal,  and  Intimately  shera 
that  he  had  charged  himself  with  the  reoeipC  of  tUi 
'^  sum;  and,  upon  that  ground,  it  woidd  have  beat 
'<  evidence."  These  rolls  are  of  that  description;  dRj 
are  accounts  with  the  principals. 

I  think  then  that,  supposing  these  rolls  to  be  tlieao- 
Qounts  <^  the  body  itself,  composed  of  persons  hsnraf 
only  a  tempolrary  interest,  they  are  adndsGible  in  eri* 
dence  on  the  same  principle  as  a  vicar's  books.  On  the 
other  ground,  which  is  quite  distinct,  and  which  would 
apply  even  if  this  were  not  a  question  as  to  titbei» 
namely,  that  they  are  the  accounts  of  a  collector  chsif- 
ing  himself,  I  also  think  they  ought  to  be  received. 


The  rolls  being  read,  a  minute  discus»on  of  tlieir 
contents  ensued,  the  Defendant's  counsel  endeavoviif 
to  reconcile  them  with  the  moduses.  {b)    They  lefened 

10 

.  (a)  1  Price,  S29. 

(b)  The  word  aibedo,  which  occurred  in  most  of  the  Rolli»  o^ 
onioned  some  difficulty.    Tliere  were  entries  of  nuns  rccdfed  vad^ 

4  the 


e  bead  of  vendUio  aliedims  ;  and  of  sums  paid  to  women  pro  col" 
Home  ei  deiiberatUme  aibedinit  j}er  annum.    From  the  context,  and 
MB  ils  appearing  to  be  frequently  substituted  for  laciicimumt  it  was 
pposed  to  be  ^onimous  with  that  word. 
(«>'  fi  Wood.  945.  (b)  1  Wood.  598.  (c)  6  Fet,  66$. 

(^  9  Vet.166.  (e)  1  Aik.  152.  (/)  1  Mad,  67. 

ig^  3  F.^B.  4i.  (h)  1  Darnell,  104.    5  Prke,  369. 

(•)  «P#tcr,416. 

1 i  2  and 
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Hfiahjkld  ▼•  TVoKSf  (a)  and  Trewin  v.  Boiid(ft)y  oases       Itiiil. 
\B6ng  to  the  pariah  of  Woodbury,  in  which  the  moduses 

qilestkm  were  admitted ;  and  they  pressed  for  an 
me,  as  the  usual  mode  of  decidmg  questions  of  modus 
d  other  questions  of  fact,  citing  Cy Connor  v.  Cook  {c), 
orris  v.  Warden  and  Canons  of  St  Pa«f  s(d),  Ex  parte 
ibon  {e)f  Ex  parte  GaUimore  {/),  Hampson  v.  Hamp^ 
i  (g%  and  Drake  v.  Smith,  {h)  As  one  ground  for 
recting  an  issue,  it  was  urged  that,  by  tendering  a  bill 

excqptions,  the  question  of  the  admissibility  of  the 
Da  in  evidence  might  be  put  upon  the  record;  in 
tswer  to  which  Btdlen  \.  MicheU  (t)  was  cited,  where 
e  majority  of  the  Court  of  Exchequer  held  that  a  bill 

exceptions  was  not  regular  in  an  issue  out  oif  a  court 
equity* 

On  the  question  of  evidence,  in  addition  to  the  argu- 
eots  previously  offered,  it  was  contended  that,  by  corn- 
ring  the  opposite  interests  of  the  individual  vicar  who 
la  collector,  it  appeared  that  the  balance  was  in  favour 
anginenting  the  revenue.  His  interest  as  proctor  was 
ily  for  (me  year ;  whereas  he  enjoyed  for  life  a  24th 
are  of  the  revenue,  when  the  number  of  vicars  was 
%  asd  more  when  there  were  vacancies,  which  was 
ben  the  case^  or  when  any  were  non-resident,  they 
ing  then  excluded.  By  Tannet's  Notitia  it  appeared 
at  in  the  26th  of  Hen.  8.  there  were  only  20  members ; 
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1881.       and  in  the  jrdlsfinr  the  year  148O9  it  Was  stated  diat  00^ 
^  Shobt       ^^  shared.    The  interest,  therefiirei  whi^  thqr  bad  ai 
corporators^  most  have  been  greater  than  the  oppooie 
interest  in  the  character  of  proctors. 

The  Mast£b  ^  the  Ro£Ls. 

The  Plaintiff  having  proved  his  title  as  reddr,  die 
emus  of  proving  that  it  is  not  to  be  followed  by  theoml 
l^gal  consequences  lies  on  the  Defendants.    For  ds 
purpose  it  is  not  enough  to  establish  a  costomirjr  pqF* 
ment  subsisting  for  a  long  period  of  time;  diat  is  not 
disputed.    The  point  on  which  th^  are  at  issue  ii^ 
whether  the  rector  is  bound  for  ever  by  this  monqr  con* 
position ;  which  depends  not  up<m  its  actual  paymealf 
but  upon  its  antiquity.    There  is  no  deed  prior  to  dtt 
ISth  of  Eliz^  nor  any  evidence  of  sudi  a  deed}  it  ii^ 
therefore^  necessary  for  the  Defendants  to  prove  die 
usage  to  be  immemorial  to  raise  the  presumption  of  ill 
agreement  between  the  proper  parties,  the  patron,  dte 
parson,  and  the  ordinary.    If  they  fiiil  in  proving  dii% 
the  rector  is  not  bound.    I  just  notice  here  a  very  eztis- 
ordinary  case  that  one  is  surprised  to  find  in  the  boob; 
it  is  that  ofSansom  v.  ShaWj  stated  in  2  QwUL  806.  fito 
a  MS.  note  of  Mr.  Justice  Buttery  where  a  leaned 
Serjeant  is  represented  to  have  gravely  contended  tha^ 
with  respect  to  modus,  the  time  of  legal  memory  did 
not  mean  the  time  of  Bich.  1. ;  and  he  seems  to  hsve 
received  some  encouragement  from  the  Court.    Tbere 
must  be  something  incorrect  in  the  report ;  it  certainly 
is  not  law. 

Now  in  this  case  the  Defendants  allege  several  cof- 
tomary  payments.  The  first  is,  for  every  acre  of 
meadow  hay,  yeariy  at  Easier^  4£L,  and  for  every  sere 
of  pasture  hay,  yearly  at  Eastevy  StLy  in  lieu  of  the  titbe 

of 
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hftjr,  clovery  and  other  artificial  grasses*  t  do  not  1821. 
ollect  any  instances  of  this  sort  of  double  modes 
hay,  dividing  it  into  kinds,  and  pa^g  4(2.  tor 
If  and  SeL  for  the  other;  and  the  witnesses  are 
;  quite  consistent  upon  it;  the  term  pasture  hay,  I 
mwCf  is  dropped  ip  their  evid^ce ;  they  say  that  4id. 
I  paid  for  meadow  hay,  and  Sd.  for  other  hay,  and 
I  witness  states,  that  he  does  not  know  which  sum 
I  been  paid  for  each  sort  respectively.  This,  how- 
r,  would  not  perhaps  be  a  decisive  objection,  though 
is  of  importance  to  the  rector  that  he  should  not  be 
;  in  any  doubt  as  to  what  each  payment  applies  to; 
18  entitled  to  know  clearly  when  he  is  to  have  4<(2. 
1  when  Sd. ;  if  that  is  left  in  uncertainty,  he  demands 
it  his  peril.  But  this  might  perhaps  be  sufficiently 
nred  up,  if  it  were  sent  to  an  issue. 

9at  the  next  modus  is  open  to  more  objection;  for 

fj  milch  cow  and  calf  4(2.,  and  for  every  heifer 

I  calf  Sd^  in  lieu  of  the  tithes  of  calves  and  milk. 

is  I  suppose  is  meant  to  cover  the  tithes  of  all  the 

ves  and  milk  on  the  farm.     But  the  union  of  two  The  union  of 

des  that  are  distinctly  titheable  in  one  customary  tinctirtit^ 

inent  is   always  objectionable;   there  cannot  be  a  able  in  one 

vnent  of  one  thing  in  lieu  of  another  that  is  distinct  tionable. 

w  the  tithes  of  milk  and  calves  are  quite  difierent ; 

latter  are  subject  to  the  rules  that  govern  the  tithing 
inimals ;  the  right  attaches  when  they  are  bom ;  but 
k  is  titheable  each  day,  according  to  a  certain  rule ;  it 
St  be  taken  on  the  spot  where  the  animal  is  milked,  and 
squally  due  whether  there  is  or  is  not  a  cal£  How 
n  can  one  payment  cover  both?  The  consequence 
old  be,  that  cows  might  be  introduced  without  calves ; 

rector  would  then  be  entitled  to  nothing,  and  yet 
akl  be  precluded  from  the  tithe  of  the  milk.    If  it 

lis  be 
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18S1«  be  said  that  in  such  a  case  the  modus  dofBS  not  appljt 
then  they  have  claimed  too  general  an  examptipai  it 
ought  to  have  been  more  correctly  stated* 

Tlie  modus  for  the  agistm^  of  cows,  I  do  not  see 
any  oljection  to  in  point  of  law ;  but  it  is  Angular  tluil 
when  the  right  to  agistment  tithe  ipust  have  exteodsd 
to  various  animals,  there  should  be  a  inodus  in  ths 
soli^ry  instance  of  cows,  but  not  in  any  other* 

The  next  modus  is  void  on  the  &ce  of  it,  at  least  u 
it  is  applied.  For  every  hogdiead  of  eyd&r  Sd.;  if  we 
are  to  understand  that  to  be  for  cyder  only,  it  is  not 
the  question  in  the  cause;  the  Plaintiff  does  not  dam 
tithe  of  cyder,  nor  am  I  aware  that  any  such  Hfiifi  is 
known  to  the  law.  It  is  a  manufacture^  artide^  an4 
the  rector  can  claim  the  raw  material  only,  except 
where  custom  makes  a  difference.  In  JBdgeriai^  ▼. 
FoUel  (a),  a  modus  of  ^(L  for  every  hogshead  of  ^idei 
in  lieu  of  the  tithe  pf  orchard  fruit,  was  held  to  be 
void.  I^  tlierefore,  this  modus  is  to  be  upderstood  ii 
the  manner  in  which  the  witnesses  state  it,  namely,  as 
in  lieu  of  apples  and  fruit,  then,  according  to  that  cssc^ 
and  on  every  prindple,  it  is  bad  in  point  of  law ;  for  (he 
consequence  would  be,  that  if  they  made  no  dd^i 
the  rector  would  have  no  tithe  of  apples.  Aud  e 
modus  leaving  it  in  the  option  of  the  former,  by  ao| 
manufacturing  tlie  raw  material,  to  exclude  the  rector 
from  his  common  law  right,  making  it  perfectly  uI|oe^ 
tain,  is  necessarily  bad« 

The  next  is,  for  fruit,  induding  hoard  apples,  k(, 
in  lieu  of  tithes  pf  apples,   pfars,  and  other  fruit.   I 

(<i)  2  Ganii,  S3  5. 

own 
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(Nm  I  was  surprised  to  see  in  die  answer  this  eisth^  18S1. 
ovdinaxy  oombinatioDf  a  payment  being  first  stated^ 
tha^  if  good  for  any  things  covers  aj^les ;  and  then 
BDOtfaer  modus  for  hoard  apples ;  so  that  there  are  two 
modnses  for  the  same  artide.  Then  comes  a  modus 
for«  garden-stu£^  and  if- that  means  the  produce  of 
gardens  generally,  it  includes  apples  again;  the  first 
modus  is  not  confined  to  apples  made  into  dder,  and 
dina  there  are  three  payments  for  one  article. 

The  evidence  in  support  of  these  moduses  is  pardy 
pared  and  pardy  written.  The  witnesses  do  not  exacdy 
i^ree  with  each  other,  but  all  appeal  to  reputation  in 
Mpport  of  their  own  statements.  This  shew%  that 
tlmigh  evidence  of  that  description  is  properly  ad-^ 
mitted,  yet  we  ought  to  be  extremely  carefid  with 
reelect  to  it  when  we  find  witnesses  differing,  and  yei 
oadi  sttlgoining  to  his  statement  a  rq>utation  coinciding 
irilh  his  own  opinion.  The  first  written  evidence  con* 
nMi  of  two  books  of  former  lessees,  which  shew  the 
Mnal  collection  of  the  tithes,  and  are  therefore  pro- 
Mfy  admitted.  The  first  b  firom  Easter  n71»  to 
Emtter  1772,  and  there  are  these  entries:  nieadow 
{nas  4<2if  land  grass  S^i,,  cow  and  calf  44^  heifer  and 
arif  Sd^  vore  cow  2d.^  garden  and  fruit  Id^  Easter 
hies  &d^  which  one  of  the  witnesses  supposes  to  cover 
lie  gardens  also ;  cider  Sd.  per  hogshead ;  hoard  fruit  Id^ 
teting  a  distinct  modus  for  hoard  fruit«  In  the  other 
look-there  is  entered :  for  every  acre  of  pasture  and  arable 
jasture  hay  4dL ;  for  fiuit,  including  hoard  apples,  iVth 
vlian  gathered,  and  when  sold  oat  of  the  parish -^th ;  so 
hsSL  if  this  bopk  be  correct,  it  destroys  die  modus  for 
ipples,  as  they  paid  tithe  in  Idnd  in  both  cases. 

In  addition  to  this  evidence,  two  cases  in  the  Ex- 
diequer  have  been  alluded  to ;  these  decisicms  are  cer- 

I  i  4  tainly 
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1891.  tainly  not  evidence,  the  redoida  not  being  pfodnoed,  od 
eren  if  thqr  were  produced,  it  woold  be  m  qooiiai 
whether  they  could  be  reoetTed,  the  ractor  not  hafing 
been  a  party,  but  his  leasee  only.  But  if  sdmiltBi 
what  would  they  prove  ?  These  modnaes  were  not  ia 
dispute;  the  question  was  as  to  the  mode  of  tilhi^ 
oats  and  barley,  and  there  moduses  were  adimttni. 
The  cases  cannot  therefinre  be  stated  as  mcHe  dai 
the  recognition  of  the  lessee^  that  he  thought  that  dicre 
were  such  moduses ;  but  we  are  to  consider  not  whtt 
was  the  notion  of  any  modem  lessee^  but  what  waa  the 
usage  long  before. 

The  ecclesiastical  survey  does  not  famish  nuMh 
assistance;  it  proves  too  much,  if  it  is  to  be  piimaiiit 
that  there  was  no  tithe  of  any  of  the  artidea  not  laa- 
tioned ;  for  there  is  no  express  mention  of  tithes  of  kq^ 
milk,  or  calves,  yet  both  sides  admit  that  th^  are  litheabk^' 
disputing  the  manner  only,  with  respect  to  wfaidi  thv 
gives  very  little  light.  There  must  have  been  othv 
articles  titheable;  and  we  do  not  know  what  is  indaded 
in  aliis  decimis.  The  total  value  is  stated  at  62^  14s.  6dl; 
according  to  the  rolls,  the  average  is  about  71/.;  tbe 
variation  is  not  such  as  to  prove  that  one  of  them  moit 
be  incorrect,  the  survey  never  being  considered  an  exact 
criterion  of  value.  As  to  the  mode  of  payment^  it  is 
totally  silent  It  was  not  requisite  in  the  survey  to  state 
any  thing  more  than  the  value ;  it  is  therefiire  generalised) 
mentioning  only  some  of  the  larger  articles,  asgiork) 
and  lana ;  the  articles  now  in  dispute  were  then  of  ooo- 
paratively  small  value,  the  hay  bein^  on  an  average^  only 
50  shillings  per  annum,  and,  therefore^  they  were  the 
less  objects  of  particular  notice  in  the  survey. 

This  being  the  evidence  on  the  part  of  the  DefendantSi 

have  they  made  out  their  moduses?  some  of  thenii  as  I 

bsTe 
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htere  iAxervedf  are  bad  in  point  of  law;  as  to  some,  there       1821. 
is  contradictory  evidence;  with  respect  to  the  rest,  there 
is  evidenoe  of  the  actual  pernancy  of.  the  tithes,  ac- 
axrding  to  diem,  for  a  considerable  period,  carried  further 
back  bjr  the  evidence  of  reputation.    I  agree  that  we 
ODght  to  be  very  careful   in   disturbing  an  ancient 
usage;  finr,  as  was  observed  by  Lord  Hardwickey{a) 
parties  ad,  and  purchases  are  made  upon  the  faith  of  the 
JDoduaes;  and  all  the  property  in  the  parish  is  governed 
by  the  subsisting  rule  that  has  been  snflfered  to  prevail, 
and  by  the  continuance  ci  whidn  no  one  b  injured. 
Tlie  Court,  will  not,  therefore,  be  willing,  when  there  is 
contradictory  evidence,  itself  to  decide  against  a  long 
established  usage,  if  it  can  be  more  satisfactorily  laid 
befcre  another  tribunal.    This  must  not,  however,  be 
carried  too  fiu* ;  it  is  not  to  be  assimilated  to  other  cases 
of  usage ;  there  is  no  adverse  possession,  but  a  constant 
acknowledgment  ci  title  by  payment  of  the  composition ; 
and  though  the  composition  has  not  been  changed,  that 
does  not  take  away  the  power  to  change  it.    Usages 
liowever,  and  long  enjoyment,  though  not  to  be  pressed 
as  positive  evidence  of  tide,  b  entitied  to  considerable 
weight.    It  is  carried  back  by  evidence  of  paymait,  and 
by  reputation,  fi>r  a  considelrable  period,  and  that,  if  not 
ooDtiadicted,  is  a  &ir  ground  for  presuming  that  it  has 
existed  from  the  time  necessary  to  give  it  validity,  that 
is^  fimm  the  time  of  lq;al  memory. 

Bot  beyond  the  time  to  which  the  evidence  extends,  the 
Defendant's  case  rests  upon  presumption  only;  the  rector 
tlm  produces  the  accounts  of  the  proctors,  in  the 
fifteenth  century,  to  shew  what  the  state  of  things  was 
then.  What  could  be  better  than  these  important  docu- 
ments, to  sui^ly  the  want  of  evidence  at  that  period? 

(a)  8  Vet,  ten.  5io. 

The 
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18^].       The  Defeodnts,  however,  objeetad  to  dwir  nufiim, 

and  thinking  the  talgect  of  importeBOSy  I  wm 

that  it  should  be  canvaMeds  alid  that  if  poasiUe  an  j 

li^t  might  be  thioim  upon  it.    But  I  still  think  diiy 

ought  to  be  admitted.    WhenanenipiirjrisoBniedfaad 

to  such  a  remote  period,  the  dearth  of  evidence  natnndlf 

leads  the  Court,  fiom  its  desire  of  asoertaining  the  tnril^ 

rather  to  let  in,  than  to  exclude  what  is  cfiered^  talmf 

care  alwqfs  not  to  exceed  the  bounds  of  legal  lolak 

These  documents   possess  those  qualifications  iriutk 

always  make  the  declarations  of  deceased  persons  s» 

dence^  namdy,  tliat  thej  were  persons  having  a  uwpi 

tent  knowledge,  or  whose  do^  it  was  to  know,  hasi^ 

no  motive  to  make  a  fidse  representadon,  and  thtf 

written  declarations  being  direcdy  at  variance  with  thtf 

only  interest.    Such  dedarations  are  universally  evidsawi 

as  in  the  cases  c»f  the  entries  made  by  the  attonmjm 

the  midwife;  the  principle  has  even  been  apfdied  Iss 

letter  written  by  a  third  person,  and  reoogniied  mi 

preserved  by  the  individual  to  whom  it  was  addruwdi 

who  had  a  contrary  interest,  (a)  This  principle  was  mdi 

discussed  by  Lord  EUenboroughj  in  Higham  v.  BUg^ 

W(yiJ>)\  aiier  reviewing  the  case  in  Strange  {c\  where  the 

entry,  by  an  attorney,  in  his  book  of  a  sum  chaiged  snd 

paid  for  preparing  a  surrender  was  admitted,  he  sUM 

that,  in  the  case  before  him,  ^  the  entry  made  by  the 

'*  party  was  to  his  own  immediate  prejudice,  when  bi 

<^  had  not  only  no  interest  to  make  it,  if  it  were  not 

^^  true,  but  he  had  an  interest  the  other  way,  not  to  dis- 

*<  charge  a  claim  which  it  appeared  irom  othSer  evidenis 

^<  that  he  had,"  and  he  was,  therefore,  of  opinion  thstit 

ought  to  be  received.    The  rest  of  the  Court  ooncnned 

in  that  opinion,  and  though  Mr.  Justice  Bayle^  subjoinsd 


(a)  Roe  V.  Rowlings,  7  East,  279.  (b)  10  Easi,  109- 

(r)  Warren  v.  GrevilU,  2  Stra,  1 129. 
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ift  AB  a«ldUkM9iAl  jt^ncpipatapGe  moonwy  to  maio  (he       1821. 

anliy  eyid^m^  tbfit  the  parQr  writing  itioigbl;.  haye 

^pm  fiwmioeci  to  tb^  fim^  m  biff  life  tim^^  yet  iipiie  of 

itt  throe  other  Ridges  add  that  q^aIificatio» ;  eod  Mr* 

fmtifii  Bag/letf  himself  in  a  ^ubsoqpeiit  oaMs  (a)  fftate^ 

te  fttle  to  bflb  that  ^<  if  a  party  who  haa  knowledge 

V  ef  the  fad,  make  an  entry  of  it,  whereby  he  cbargea  An  entiyby 

»  liam^  Qt  discbargei9  another,  wpod  whom  be  would  *  <*c«»»ed  . 

penon  nsy  De 

'^  otherwiae  have  a  claim,''  it  is  admissible  in  evidence*  evidence^ 

Iliia  is  a  oorrected  stat^ooa^t  by  himself  in  wbidb,  aft^  codidnoTin 

iuther  consideration,  he  lay^  down  the  rule  in  the  mne  ^^  life-dme 

with  the  other  three  judges,  aqd  interma  Apply*  u^nedto^ 


ng  eamtly  to  the  preseat  ease*  ^<^ 


This  being  the  general  principle,  is  there  any  souiid 
KiCiBctioQ  to  be  taken  from  the  circumstance  of  the 
MnKma  Biaking  the  entries  being  members  of  the 
iollege?  It  is  said  that  they  bad  a  permanent  interest 
n  making  the  entiy,  and  a  temporary  interest  only  oa 
he  other  side*  But  observe,  by  the  entry  the  party 
fairgea  himself  with  90^;  bis  iuterest  would  certainly 
pad  bim  thct  other  way  ip  that  particular  transaction ; 
Dd»  therefore^  credit  is  given  tQ  bim*  Nor  can  be  have 
mf  motive  of  interest  acting  on  his  mind  to  induoe  him 
>  fidsify  it;  for  though  he  has  a  permanent  intetesi  in 
Ii0  tithes,  yet  he  could  never  derive  any  benefit  ^m 
be  entry*  It  could  not  be  evidence  for  bim;  if  any 
piistion  arose  during  his  life^  it  would  be  an  obgectiqu 
jhift  it  was  made  by  himself;  and  it  cannot  be  supposed 
iu^  he  was  anticipating  contests  after  bis  death*  Ther^ 
fbae,  these  is  in  fript  no  set  off  of  interests;  the  interest 
is  sU  oneway;  then  how  does  it  differ  from  the  ordinary 
ettes?  In  the  case  before  Lord  JSUenborough  respecting 
ToiiiU  jpieUUi  the  same  objectioa  was  made,  but  he  had 
BO  difficulty  in  overruling  \U 

(a)  Doc  V.  Bobson,  15  Easi,  35, 

If 
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1821.  ^  Ifwe  compare  tbese  with  stewaidfl^acooonts  fa  geDenI, 
they  are  evidence  of  much  more  importance:  coiuider 
the  doty  that  the  proctors  had  to  perform;  knowing 
that  they  were  to  be  accomitable,  and  their  aoooonli 
subject  to  revision,  and  being  passed  with  exact  fcnn% 
similar  to  those  by  which  the  Crown  aoooimts  are  passed 
m  the  Exchequer  before  the  proper  clEReen,  widi  i 
quietus  given  at  the  end  of  them.  It  is  said  dwyane 
only  copies  ma^e  up  from  other  papers ;  that  is  the  sne 
with  the  accounts  in  the  Exchequer;  thqr  ^tre  die  joist 
documents  of  both  parties;  and  they  are  not  the  less  Ae 
accounts  of  the  accountant  because  th^  are  diednd  bj 
the  other  par^.  They  are  the  more  solemnly  pRpsrad 
•  and  assented  to,  and  are  therefore  the  more  to  be  de- 
pended upon.  One  drcnmstance  I  wished  to  knowi 
whether  they  were  to  be  considered  as  peHect  widmit 
bang  signed  and  sealed  ?  I  have  enquired,  and  I  find 
that  the  records  in  the  Exchequer  have  nothing  of  dtt 
kind,  but  end,  like  thes^  with  sk  quietus  reeessit* 

On  this  ground  alone  I  think  these  docnmorti  sn 
admissible ;  and,  with  respect  to  the  other  groand,  I 
am  strongly  inclined  to  think  diat  no  distmction  exists 
between  a  corporation  sole  and  aggr^ate^  and  that 
though  corporation  books  are  not  evidence  on  odier 
subjects,  yet  they  may  be  on  this.  The  case  of  an  iiii- 
prc^riator  in  fee,  it  may  be  said,  is  distinguishabley  as 
he  has  a  permanent  interest ;  but  if  there  was  at  Ae 
time  an  absoice  of  all  prospect  c»f  litigation,  and  it  does 
noc  appear  that  any  advantage  could  be  gained  bjr  die 
entries,  I  cannot  see  why  the  rector^s  books,  wfaidi  aie 
received  when  the  rectory  belongs  to  an  indrridiialf 
should  not  whoa  it  bdcMigs  to  several,  having  onty  de 
same  extent  of  mterest.  All  the  cases,  lUifigwortk^' 
Leighf  and  those  in  Bunbuty  and  Viner^  are  the  same 
way,  and  seem  to  me^  if  it  were  necessary  to  have  le- 

course 


CASES  IN  CHANCERY.  491 

ooorae  to  themp  strongly  to  establish  (he  admissibili^  of       16SI. 
die  erklenoe  on  the  second  groand;  but  on  the  first 
ground,  I  think  it  dear  that  it  would  be  impossible  to 
rqectit. 

Then  if  these  documents  be  properly  received,  their 
effect  is  next  to  be  considered :  much  learning  and  in* 
genuity  has  been  exercised  upon  them ;  and  I  cannot 
think  that  this  part  of  the  subject  is  not  one  which  the 
Court  is  bound  to  investigate,  and  to  which  it  must 
qpply  its  own  judgment.  It  cannot  be  its  duty  to  transfer 
tlie  consideration  of  these  numerous  records,  in  an  un- 
known and  antiquated  language^  to  a  tribunal  which, 
however  excellent  it  is  in  determining  the  e£fect  of  pared, 
must,  with  respect  to  the  import  of  writtoi  documents, 
take  its  views  from  the  Judge.  As  to  directing  an  issue 
to  determine  the  question  of  evidence,  it  would  be  per- 
fecdy  hovel  for  a  judge  in  equity  fo  send  a  cause  to  a 
joiy  to  decide  a  point  of  law.  It  is  for  the  Judge  to  de* 
ode  points  of  evidence  as  they  arise ;  it  would,  therefore, 
be  sending  it  to  be  decided  by  the  Judge  who  might 
bappen  to  preside,  sutgect  to  revision  by  the  Judge  who 
lent  it,  and  subject  to  be  then  sent  back  for  another 
briaL 

After  examining  these  rolls  over  and  over  again,  1 
aunot  find  the  least  ground  for  doubt  Upon  the 
lijpotbesb  that  aH  the  tithes  were  due  in  kind,  and  that 
lie  mode  of  collecting  them  in  each  year  was  by  the 
pie  of  each  article  upon  a  separate  contract,  in  each 
aae  made  between  the  proctor  and  the  occupier,  eveiy 
RiD  exhibits  the  account  which  in  such  a  case  would  be 
expected ;  every  word  is  used  in  its  proper  sense;  every 
encumstance  is  accounted  for,  and  corresponds  with  the 
h(ypothcisis.  But  upon  the  contrary  hypothesis,  that  the 
moduses  contended  for  were  at  the  time  the  standard  for 

the 
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18fih  the  paynient  of  the  tUicfe  attenqvted  to  be  eovend  hi 
them,  and  had  been  so  for  300  yean  before  dnttkM^  it 
becomes  necessary  to  search  out  for  some  temoiB  asi 
unusual  interpretation  of  eveiy  word  and 


Hay  is  insisted  to  be  corered  by  two  diflSsrent  modus 
of  4d.  and  Sd  according  to  the  nature  of  the  land,  mi 
computed  at  that  rate  by  the  acre.  Ln  no  one  nB  ii 
there  any  reference  to  any  such  (fivisioa^  diatilicifioly  m 
computation ;  from  whatever  person  or  ^afoe  it  iliii< 
cdved  it  is  always  under  one  uniform  deaomiiiatiBii)  asi 
a  variable  price  fixed  by  sale  in  each  p«rticnlsr  CM^ 
without  ever  in  a  single  instance  attodk^  to  any  bad 
payments  On  the  contrary,  when  the  aitkiea  are  nted 
in  one  payment  according  to  tin  modns^  ihey  afe  «v- 
formly  sepansted  by  the  rolls. 

The  terms  vendiiio  and  xfendii.  applied  indiscrimioMeijf 
throughoot  ihe  roUs,  to  articles  admitted  to  be  still  tithe- 
able  in  kind}  as  wdl  as  to  those  attempted  to  be  cotend 
hf  modusesi  could  not  in  the  former  cases  have  had  of 
reference  to  any  immemorial  compositicm,  becanse  si  to 
them  no  svch  comporition  existed.  Why  then  is  a  dif* 
ferent  meaning  to  be  applied  to  the  same  terms  in  die 
same  rolls,  when  applied  to  the  latter  cases  ?  In  the  in- 
stances of  gorboj  lana,  agnorum^  porcdiorumj  Sec,  the 
terms  must  be  understood  in  thor  usual  sense,  impoilhf 
a  sale  of  the  tathe  in  kind.  Why  then  ate  the  sametenu 
in  the  same  documents  to  have  a  stnuned  and  unususl  0- 
terpretatioD,  when  a|^ied  to  hay,  calves,  and  apples? 
The  proposed  confltructioa  cannot  dppty  in  some  easeir 
as  when  the  tithe  d[  calves  of  one  pieiwn  is  sold  to  aodther 
by  name,  and  when  the  tithe  calf  is  sold  to  the  batcher. 


How  did  it  happen  that  in  no  one  of  the 
during  a  period  of  nearly  a  century,  each  contauing 

details 
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nmiB  of  8Qcb  mfaiiita  pArticularity  and  oorreetneM,  tSil. 
mt9  AoM  neffer  be  a  single  word  of  reference  to  die 
icient  modoa  or  composition,  wfaidi,  tf  it  existed,  most 
efwy  instance  have  been  the  sole  criterion  to  be  re* 
rtred  to^  and  which  the  occupier  niast^  in  etery  icase^ 
im  regard  to  his  own  interest,  have  uniformly  exacted 
tompHance  with  ?  •  If  fixed  money  payments  were 
abe  due  in  each  year,  the  tithe  coUeetor  nerer  could,  in 
if  ktttanee,  have  possessed  the  artide  in  kind ;  whereas^ 
ii  isppeBsn  to  have  been  die  case  in  several  instances, 
hayf  miik,  calves,  and  apples;  hay  is  laid  up  for  use ; 
Ik  is  delivered  and  carried  about  for  sale,  and  women 
id  for  the  sale ;  applo  gadiered,  Sec. 

Tlie  variations  in  price,  appUed  to  a  ddieable  article^ 
pareody  of  the  same  denomination  and  description,  is 
beity  inecondlfttble  with  die  supposed  efxistence  of  a 
sd  hnmemorial  p^rnent,  but  is  accounted  for  if  the 
lot  dqpended  on  the  vaiue  of  the  artide,  and  the  con- 
ict  made  on  the  sale  of  it.  Seven  di£brent  sumsy 
m  Sid.  to  Isd.  follow  each  other  m  the  same  rc^ 
di  stated  to  be  received  from  dififefient  persons  for  iq> 
ready  a  titheable  article  of  the  same  description,  pro 
m  viMo  decimalii  whereas,  upon  the  sujqposition  of  the 
jdosesi  BO  sqxurate  payment  oa^t  to  have  been  made 
r  the  cd^  without  the  cow  or  the  heifer,  neidier  of 
ueh'  is  mentioned ;  nor  in  either  case  <xnAd  th^re  haiie 
en  any  other  payment  than  ^d.  or  Sd.^  which  is  not 
e  sum  paid  in  any  one  of  the  seven.  A  similar 
wrvadon  i^lies  to  the  variation  in  the  pqm^its, 
len  made  for  the  entire  cal^  and  when  made  for  the 
ho  <tf  one  or  more  calves,  short  of  the  number  neocs* 
rf  to  entitle  the  rector  to  an  entire  cal£  Thus  when 
•  is  paid  pro  una  vittdo  dacimaKg  Id.  or  Ij^  is  paid 
o  deckna  u$dut  vUidii  6d.  for  die  dthe  of  diree  calves, 
1.  for  the  tithe  of  two  calves,  and  a  fractional  sum  for 

the 
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isil.  the  titbe  of  half  a  calf;  all  esq^cable  upon  die  known 
right  to  the  tithe  of  the  odd  nmnbent  but  wholly  inocMi- 
patible  with  a  fixed  sum  of  W.  or  Sii.  ibr  eadi  calf;  the 
price  never  coaU  diminish  when  the  number  Increasedy 
and  half  a  calf  could  nerer  be  subject  to  any  payment 


The  sale  beng  made  to  the  occupier  himari^ 
vendito,  is  inoompatiUe  with  the  idea  of  its  being  the 
sale  (rf*  a  modus.  Sometimes  the  article  is  not  aold,  but 
is  accounted  tfx  in  a  different  way;  as  in  the  aocomt 
of  the  carriage  and  saving  of  hay  non  vendUo;  and 
of  the  hay  quod  parochiani  noluenmt  haberti  iriiidi 
hXaxdu^proadoementOmperamnm.  Themeaningof 
the  word  vendito  appears  also  from  its  <^po»tioD  to 
rdentOi  we  havcj  pro  alio  vihdovendilo  wad  pro  alio  vitdo 
retenio*  And  how  can  the  terms  vtnditio  albedimtmi 
lacticinii  as  a  head,  be  recondled  with  the  fixed  modus 
fof  a  cow  and  cali^  and  for  a  h^fer  and  cal£  The  term 
albedo  evidently  applies,  according  to  every  interprets- 
tion,  to  some  titheable  article,  the  produce  of  milk,  ind 
the  rolls  state  it  to  have  been  the  subject  of  tdt 
Expences  are  diarged  ad  vendendum  albedinem;  tk 
article  is  sold  per  astaienij  arising  evidently  snbseqoait 
to  Easter^  when  alone  any  paym^it  on  this  account  was 
to  be  made  according  to  the  modus.  The  payment  d 
the  price  agreed  upon  is  sometimes  by  instalmeatii  at 
di£ferent  periods  of  the  year;  which  must  have  been 
regulated  by  contract. 

The  terms  applied  to  apples,  are  equally  inexplicable 

on  any  other  hypothesis  than  that  of  their  being  due  io 

kind;  venditio pomorum ;  coUectio  pomcrum;  pro  moiii 

pomorwn  decimaL  Mius  parochue — pntium  modii  3d»; 

et  ab  6s.  9d.  pro  S  quart,  and  3  Us.  pomorum  decimtl 

tots,  parochue.    Tithe  apples  and  pears  sold ;  the  reaidue 

of  the  tithe  apples  made  into  cider. 

The 


the  whcde  of  this-  period  there  does  not 
appear  to  have  been  any  dispute,  or  any  prospect  of 
diqrate^  respecting  the  mode  in  which  any  of  the  tithes 
were  to  be  rendered  in  any  part  of  the  parish.  From 
the  first  roll  in  1401»  to  the  bst  in  1495,  there  is  only 
one  entry  of  any  expense  incurred  by  litigation.  In 
wtd  citatione  ad  dtandum  William  Hoppyng  pro  dccimis 
vktJarum  ir^usU  decimaiorum ;  the  amomit  of  which  was 
two-pence.  The  same  mode  of  collecting  the  tithes 
aiq>ears  to  have  been  invariably  and  uninterruptedly 
pursued  for  nearly  a  century.  There  was,  therefore, 
no  motive  for  invention  or  falsehood,  no  inducement 
for  not  relating  truly  and  correctly  what  passed  within 
the  year,  much  less  for  a  series  of  officers  to  surcharge 
themselves  fidseiy  with  sums  so  gready  exceeding  those 
which,  acoordmg  to  the  moduses,  were  the  sums  really 
doe  and  received,  without  a  single  one  in  a .  sin^e 
Vol.  IL  K  k  instance 
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The  (qyposition  betwe^  the  rolls  and  the  moduses,  is  1821. 
the  greater,  from  their  applying  each  to  the  whole  parish ; 
tile  one  prescribing  the  rule  which  ought  to  have  been, 
and  the  other  shewing  the  rule  which  was  in  &ct  uni- 
versally pureed  with  every  occupier  in  the  parish.  The 
The  rolls  were  not  loose  memoranda  made  for  private 
use^  or  that  might  never  be  seen  or  acted  on,  or  to  be 
used  only  to  establish  a  claim  upon  the  land-owner  or 
oocupier*  They  were  made  solely  for  the  inspection 
and  guidance  of  the  rector  and  of  the  tithe  collector5  to 
settle  ifUer  $e  the  exact  state  of  the  annual  receipt  and 
out-goings  drawing  with  a  minuteness  of  detail '  to  the 
liywest  firacticm,  verified  by  vouchers,  scrutinized  t^  au- 
ditDis  appointed  for  the  purpose,  comparing  in  every 
instance,  the  chaige  with  the  voudier,  {cum  ista  ceduld 
parHadariier  amputato)  and  by  which  the  accountant  was 
ta  be  called  upon  personally  to  answer  to  his  employei!S> 
according  to  the  sum  admitted  to  have  been  received. 
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18S1.  instanoe  telling  the  tnidi  iki  fitraiir  of  himfldE  The 
only  oondnsion  mnft  be,  that  the  ndk  repreaented  tfe 
paymoits  that  were  made,  and  that  the' paTmenta  neit 
made  because  they  weie  coufimnabb  -to  what  was 
unhersally  known  to  be  the  rule  by  whidi  alone  thqr 
could  be  governed,  viz.  by  the  common  law  of  die  land^ 
unvaried  by  any  fixed  or  binding  composition. 

A  great  deal  has  been  said  tboat  the  duty  c»f -tlie 
Court  to  direct  an  issuer  but  I  wish  it  to  be  nndentbod 
that  it  b  my  opinion,  that  there  is  no  rule^  that  t 
defendant  setting  up  a  modus  as  a  defimce  to  tlie 
rector's  bill  for  an  account  of  tithes  in  kind  has  a  rigliti 
as  a  matter  of  course,  to  demand  an  issue.  If  the 
Court  is  satisfied,  Iduit  the  modus  set 'up  is  upon  tlie 
fiu:e  of  it  bad  in  law,  or  is,  by  the  evidence^  provedin 
the  judgment  of  the  Court  not  to  have  immemorisllf 
existed  in  point  of  fiict,  it  isunder  no  oUigatkmto 
send  the  question  to  be  tried  by  a  jury.  It  is  the  dn^ 
of  the  Court  in  such  a  case  to  give  ah  immediate -decree 
for  the  rector  for  the  account  ci  tidies  in  kind,  ^Hiidi 
is  the  necessary  consequence  of  his  common-law  li^ 
without  exposing  him  to  the  expenoe  or  risk  oS  sa 
issue*  It  is  only  when  the  Court  entertains  a.reasoa- 
able  doubt  as  to  the  fiict,  and  when  it  depends  sa 
evidence,  the  eflfect  of  which  can  be  better  ast^Mined 
before  a  jury,  that  the  Court,  for  the  information  df  ils 
own  conscience,  has  recourse  to  dns  auxiliary  mode  of 
obtaining  it. 

The  account  of  tithes  subtracted,  when  resisted  by  s 
claim  of  modus,  can  be  granted  only  in  a  court  of 
equity.  The  remedy  under  the  statute  of  Edward  W^ 
which  applies  only  to  praedial  tithes,  is  for  a  penakjr, 
and  in  such  a  case  would  not  lie;  die  ecclesiasticai 
court  might  be  stopped  by  prohibidon.    The  Court,  by 

11  its 
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ito  4Doo8titutiocif  iimst  have  the  jpow(sr  of  deciding  1821. 
incidentftlly  eveiy  question  pf  law  or  -fyct  which  arises  ^'*" 
upon  a  subject  over  which  it  has  couplete  jurisdictioiK  «, 

The  tnal  by  :i8B||e  tarmB  ji/o  necessary  append^e  te  the  ^'^' 
proceedings  of  a  court  of  equity.  It  is  pnly  throi^gh 
the  medium  of  a  fictitious  form  that  the  Court  is  able  to 
obCam  this  auxiliary  enquiry ;  the  expeuoe  and  delay 
attendant  on  it  are  only  to  be  incurred  when  the  Court, 
in  the  exercise  of  a  sound  discretion,  may4eemitiKces- 
sary,  except  Jn  the  eases  where  practice  has  .made  it 
a  matter  of  right,  as  where  required  by  an. heir  at  law 
or  41  rector. 

The  ci^ses.in  which  courts  of  equity  have  in  the. first 
instancy. and  ^without  auy  reference  to  an  issue,  decided 
against  <moduses  on  the  ground  of  rankness,  are  all 
instances  of  this  principle  being  acted  on.  The  MS. 
rqHKTt  of  what  is  si|pposed  to  have  been  said  on  this 
subject,  at' the  bar  and  on  the  bench  in  the  Court  of 
Coqpwon  Pleas  in  ^e  year  1748,  in  the  case  of 
Sonsom  v.  Shasw  (a)^  is  not,  I  think,  entitled  to  any 
Hitthorii^.  .1  have  already  noticed  the  erroneous  doc- 
trine which  the  ^aine  rqx>rt  attributes  both  to  tlie  bar 
|liid40fthe,Coi|rt  respecting  the  .time  necessary  to,  give 
validity  to  a  modus.  .There  is  a  ^milar  inaccuracy  on 
the  present  ,gu]igect.  The  report  represents  Serjeant 
BelfieU  to  have  stated,  that  the  name  of  rankness,  ap- 
plied-to  a  modus,  was  first  introduced  by  Ixird  Chief 
Baron  War4j  who,  he  «ays,  ^^  was  a  great  patron  of 
^  the  clergy,  and  cajfried  their  rights  a  great  way,  as 
*^  was  another  great  man  that  afterwards  came  into  the 
^^  Court  of  Common, Pleas  from  the  Exchequer.'*  Xord 
.Chi^. Justice  Wilks  is  made. to  s^,  as.to  rankness, 
^  It  it  taidi  .and  I  am  afraid  truly,  that  there  have  been 

ia)  2  GwUi.  80S. 

K  k  2  *'  many 
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1821.       **  many  cases  determined  upon  this  foodng;  the  fewer 
*^  the  better ;  but  I  am  glad  they  are  not  in  print,  fer 
'^  then  they  might  hare  misled  more  than  they  hare 
*^  at  present    The  reason  of  those  detaminations  I 
'*  cannot  guess,  unless  it  be  that  bonijuiicis  eU  amplian 
<*  jurisdietianemP     Burnett  3.  is  made  to  say,  ^  My 
*'  brother  Belfidd  has  given  us   the   bistoiy  of  tk 
'*  beginning  of  this  doctrine  of  rank  modus  in  Lord 
'*  Chief  Baron  WarJPs  time,  and  I  have  had  anodier 
'*  case  ^ven  me  by  a  learned  judges  which  shews  the 
^  end  of  it.    The  case  I  mean  is  Giffard  ▼«  WMh  in 
^  which   %d.   for  a  lamb  was  decided  to  be  a  good 
'*  modus  in  the  Exchequer,  and  in  the  House  of  Lords 
*'  upon  appeal  in  1785."    Mr.  Justice  BwmeU  is  made 
to  add,  <*  and  there  was  an  end  of  rank  moduses,  1 
*  ^  believe  they  have  never  been  heard  of  since."* 

These  extraordinary  observations  were  not  called  fcr 
as  necessary  to  the  decision  of  that  case.  The  modus 
was  not  of  a  magnitude  to  be  objectionable  on  the  hesd 
of  rankness,  and  so  the  jury  who  had  found  in  byoor 
of  it  upon  issue  joined  in  prohibition  had  decided.  Had 
the  modus  been  open  to  the  objection  of  rankness,  die 
objection  could  not  have  been  taken  in  the  shape  in 
which  it  was  presented  to  the  Court,  viz,  on  a  motion 
in  arrest  of  judgment,  rankness  not  being  in  itsdf  sn 
objection  in  point  of  law  to  the  validity  of  the  modos^ 
but  operating  as  internal  evidence  to  disprove  its 
immemorial  existence,  and  so  the  Chief  Justice  decided. 
But  the  dicta  ascribed  to  the  Court,  besides  being  ir- 
relevant, were  entirely  imfounded.  Tlie  objection  of 
rankness  neither  did  nor  could  owe  its  origin  to  Lord 
Chief  Baron  Ward :  nor  did,  nor  could  it  terminate 
with  the  case  of  Giffard  v.  WM.  The  case  of  Giffard 
V.  JVebb  did  not  decide  that  rankness  could  in  no  case 
afford  an  objection  to  a  modus,  but  only  that  the  magni- 
tude 
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tilde  of  the  sum  in  that  case  was  not  such  as  to  afford  a  1821» 
presumption  against  the  antiquity  of  the  modus.  The 
contrary  had  been  decided  in  respect  to  a  modus  of  the 
same  amount,  set  up  for  the  same  article  in  the  reign  pf 
WUUam  III.,  in  the  case  of  Lm/Jkld  v.  ErUieknapp^ 
cited  by  counsel  in  Sansam  v.  Shaw^  from  DodJCs  MS., 
under  the  name  of  Leyfidd  v.  Detdapp^  and  rqiorted 
in  GmUimj  (p.  560.)  and  in  Wood^  (vol.  i«  p.  S83.)9  in 
whidi  an  issue  was  at  first  granted ;  but  the  Plaintiff 
having  refused  to  try  it  and  moved  for  a  rehearing,  the 
Coort  unanimously  agreed  that  the  custom  was  not 
good,  and  that  there  ought  to  be  no  issue.  This 
iDstanoe  verifies  Lord  ELdxni^  observations  on  the  case 
oiSansom  v.  Siham^  that  rankness  was  known  to  Courts 
of  Equity  long  before  Serjeant  BdfieUts  time. 

In jBm^  v.  Doderidge{a)f  in  I  JM^Pawellf  J.  said,  that 
while  he  sat  in  the  Exchequer,  if  a  modus  was  too  high 
tliqr  always  disallowed  it.  In  Benson  v.  Watkins  {b\ 
the  Court  of  Exchequer  disallowed  a  modus  too  near 
the  value  as  rank.  In  the  year  1745,  three  years  before 
die  case  of  Sansam  v.  Shaw,  and  fourteen  years  after 
Crf^d  V.  Webb  was  decided  in  the  House  of  Lords, 
Lord  Hardwickej  in  ]^in  v.  P^M  (c),  made  a  decree 
for  tithes  in  kind  in  opposition  to  a  modus,  upon  the 
ground  of  rankness,  without  sending  it  to  an  issue^  saying, 
diat  it  ^[qieared  to  be  nothing  more  than  a  composition 
iqmi  agreement,  whidi  parsons  had  submitted  to  in  sue- 
cembn  from  time  to  time,  and  merely  a  personal  pey^- 
dient,  not  a  composition  reaL  The  same  great  Judge,  ^ 
in  Moore  V.  Bectford,  Hil.  1750,  cited  by  Blacksionej  J., 
in  Pike  v«  Jkmling  ((2),  said  he  should  be  ashamed  to 
send  A  modus  ci  80/.  per  awnum^  to  be  tried  by  a  jury 

.    (a)  S  GwUL  587.  (fi)  Bunb.  10. 

[e)  3  Aik.  39S.  Id)  GwUL  1 1 66. 

K  k  S  where 
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1B6L       whemth^i^  VBlne  of  the  tithes  WMBOt  above  6(ML|  and 
iecreed  for  the  l^Iamtiff  with  eoslB. 


Id  Hulse  t^  Mtmk  {a)^  the  Ceurt  of  BiuAeiqpcr^  in 
1769,  del  aside  two  payments^  alleged  tobeiAddiMa^  on 
idn^  grotind  of  rahkiheas;  and  so  id  theF  aaitte  yeariii 
)lfMtf  ^.  ifinrrftsoii  (»).  The  Ciwt  of  CoiMaM  Fleai^  is 
Pike  V.  Dcnolingy  held  reiy  cKflfatnt  hngolige  ftoitt  AM 
attributed  to  it  thirty  years  before,  irf  JbiMMi^  f  •  5hnft 
^  CdnrU  of  Equity/'  th^y  said,  <^  wloeb  ai^  jhd|{«ilof 
<<  both  the  fact  and  die ju^ee^the ease,  tmtf^ cexUMf 
^  over-rale  a  modus,  whM  they  see  tiM^  tRe  uiteMil 
^^  evidence  against  the  possibility  0^  fts  IMnittibrid 
^  existonc^  is  so  st^tx^,  that  it  wbvti  he  nvtgaiSaiffat 
<<  oppressive  to  send  it  to  be  fifed  by  a  jiityC*  And 
Blackstone^  J.  says,  <<  So  it  was  done  by  Lord  Hardwidif 
^  k  Mdotif  T.  Seckfbri:  sa  in  Ibtfkm&  vC  £qs9^  n 
^  diTOfent  ihoduseift  #efe  ovitf^itifbd  Wt  beii^  tM  Mb, 
<^  withcmt  diretthigan  isihe  to  tfy  iihy  oftfaf^* 

Tn  Morgan  v.  :Mfviar  fc^  m  IT^S,  the  ixird  OAt 
Baron  of  th^  Ehecheqter  said  r  *^  It  is  hot  an  universal 
^  rale  in  questions  of  this  sort  to  refer  onrsdves  to  a 
^  jury.  It  is  only  when  th^re  is  a  doubt,  that  we  do  it^ 
^  both  in  (gases  of  inMuses  and  of  custioms.'^  In 
Bh^  V.  Chkhesler  {d)  in  l?8f,  t!ie  ChanceHbr,  no^ 
#iehseaaMHng  the  decision  df  iSHfftttd  v.  mn,  (irMdi 
was  <:ited  hi  the  eirgath^tj)  f^imk  an  i§SM  kytffi 
raoAjMbtSd.  tor  a  laiiib.  He  ^ald,  ><  Aat  the  rahfeMi 
**  of  a  ritodus  depended  ok  the  historf  off  itofobyf  afid 
<<  certainly  was  in  itself  a  quteiioti  of  fiiet  and  not  of 
^  livw;  but  although  it  was  a  questicft  of  ftat^  it  was  i 
'*  questioki  that  the  Court  bad  fte^fiihtiy  deeded,  liial 

(a)  GiM.  9iiO,  (6)  GwUL  970. 

{c)  4  OwHi.  1047.  (<ij  O  GMl  1316. 
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**  this  modus  was  notoriously  rank;  and  if  so^  there  was        1821. 
<<  no  reason  why  a  Court  o{  Equity  should  direct  an 
^  issue  to  try  a  bd  of  which  it  was  perfectly  satisfied.^ 

The  practice  has  since  been  conformable  to.  these 
authorities.  In  OCmnor  v.  Coeke  (a)^  though  the 
CSfaooelior  say%  that  <'  courts  of  equity  in  ancient 
^  times  were  more  in  the  habit  of  taking  to  them- 
^  selTca  the  dedsion  of  questions  of  feet  than  they 
^  luBra  thought  it  wise  and  discreet  in  later  times; 
^  and  that  if  any  reasonable  doubt  had  been  raised 
^  upon  it  in  the  eridence^  it  has  been  of  late  thought 
^  wisa  and  discreet  to  send  the  question  of  feet  to  ji 
^  jury/'  Yet,  he  adds,  that  <*  there  is  no  doubt,  ac- 
^  cording  to  the  constitution  of  tins  Court,  itmay  tdce 
^  to  itsdf  die  decision  of  every  fact  put  in  issue  upon 
^  the  record."  And  the  same  great  authority  says, 
ift  the  case  of  the  Warim  qf  St.  PmiU^.  Morris  {J}\  ^^ 
^  upen  the  payment,  as  it  stooi^  at  the  original  hearing 
^  in  oppositicKi  to  the  daim  of  tithes,  he  should  have 
!*  thought  the  Court  had  a  ri^t  to  refuse^  but,  if  asked, 
^  ought  to  have  directed  aQ  issue.''  Referring  to  the 
same  case  in  Hampson  v.  Hampson  {c\  he  says,  *^  My 
^  opinion  always  was,  that  this  Court  was  not  justified 
^  in  sending  the  question  to  a  trial;  my  opinion  being 
^  thati^  that  evid^ice  havingbeen  received,  theveprdidt 
f  bad  been  contrary  to  that  whidi  was  found,  I  should 
(<  not  have  held  myself  bound  \xy  that  verdict."  The 
NHM  groat  Judge  in  Bmlkn  v.  JMSckfUid)  expressly  de- 
clared bis  opinion,  that  the  Court  of  Exchequer  oog^t 
nqttp  have  granted  an  issue  in  that  case.  Lord  Bedetdak 
dcVvfSred.a  similar  opinion  in  the  same  case.  In  the 
ial«i  casq  of  Mtn-gofk  v>  3^!er,  the  Court  of  Exchequer 

(a)  6  Ves.  671.  (b)  9  Fes,  1S8  (e)  5  Fes.  ^  Bmu  4S. 

(d)  S  Price f  999.    ^  Jfp»»  ^98. 

K  k  4  decreed 


SOS  CASES  IN  CHANCERY. 


• 


182r.  decreed  the  account  of  tithes  without  any  iame^  ifoiwtth- 
gtanding  the  evidence  in  support  of  the  modus.  It  was  the 
contrarkty  of  the  evidetice^  and  the  doubt  as  to  the  fittt, 
which  occasioned  an  issue  to  be  granted  inDraiev»Smiik 

.  There  is  no  case  in  which  an  issue  has  been  grantedy 
where  the  Court  has  been  satisfied,  diat  the  dUeged 
modus  had  its  origin  since  the  time  of  Iqpd  memorf . 
The  evidence  to  disprove  the  immemorial  existence  of 
the  moduses  in  this  case  is  oitirdy  written,  ocmtained  in 
thirty-six  ancient  rolls  in  a  dead  lai^^nagei  eubracmg 
many  items  of  diflferent  kinds.  Their  constroctian  has 
called  forth  the  application  of  learning  critical  and 
accurate  investigation  and  collation,  frequ^at  and  usefiii 
revision,  and  the  asdstance  of  glossaries  aild  antiqmiiin 
knowledge,  to  form  a  correct  judgment  respecting  dieir 
meaning  and  import.  Could  this  be  done  befete  a  juy 
at  Nisi  Priusj  with  the  same  eflfect  as  it  may  in  a  oooit, 
assisted  by  the  learning  and  industry  of  the  bar,  dufing 
a  hearing  of  many  days,  devoted  entirely  to  this  one 
subject,  and  with  a  knowledge  of  the  whole  of  the  canse 
to  which  the  enquiry  bebngs  ? 

It  is  not  a  case  in  which  there  is  any  contrariety  in  the 
evidence,  or  in  the  conclusions  to  be  drawn  firom  it.  All 
the  parol  evidence  applies  to  one  period.  All  the  an- 
cient written  evidence  to  another ;  the  inference  affinded 
by  the  one  does  not  in  the  least  interfere  with  that  de> 
rived  from  the  other.  In  the  earlier  period,  the  tithes 
were  rendered  in  one  mode ;  in  the  later  in  a  ^Efieient 
mode :  anciendy  by  a  contract  of  sale  of  eadi  artide^ 
made  each  year  by  agreement  between  the  annual  officers 
and  the  occupiers ;  in  modern  thnes,  by  compositions 
made  between  the  lessees  and  the  occupiers.  There  is 
no  question  of  fact  to  be  left  to  tlie  jury.  It  is  merdy 
a  question  of  law,  9s  to  the  edmissibili^  of  these  rolls ; 

and, 
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am],  when  admitted»  a  question  as  to  their  construction  1821. 
and  effect.  If  the  case  were  before  a  jury^  they  ought 
to  take  the  directions  of  the  Judge  on  these  points :  and 
the  question  would  ultimately  come  fiur  the  revision  of  the 
Court  directing  tlie  issue^  which^  as  Lord  Eldon  said^  in 
Hampton  v.Hampson^  if  it  disapproved  of  the  conduct  or 
opinion  of  the  Judge  or  the  jury,  would  not  hold  iitseif 
bound  by  the  verdict  To  what  purpose  then  would 
it  be^.  to  subject  both  parties  to  the  additional  expence 
and  delay  of  an  issue,  only  to  bring  back  the  case  for  the 
finid  decision  of  the  Court,  diat  has  already  formed  a 
dear  and  decided  opinion,  upon  which  it  must  at  last  be 
boundtoact? 

I  am  perfectly  satisfied  that  there  ought  to  be  no  issue, 
except  upon  the  modus  for  colts,  if  the  rector  insbts 
upon  it;  fori  do  not  find  in  the  rolls  any  payment  fora 
colt  biit  that  of  Id.  As  to  the  rest,  there  must  be  an 
account 

Reg.  lab.  B.  1880.  ib.  891. 


ELLISON  V.  BIGNOLD.  March  7. 9. 

npHE  UU  in  this  cause  was  filed  by  ten  of  the  di-  On  ainll  by 
-■•    rectors  of  a  society  called  the  National  Union  Rre  JTmS?^ 
Associatiim,  on  behalf  of  themselves   and  the  other  anceoompany, 
members,  against  Thomas  Bignoid^  and  anotlier  person,  deed^agBiiiit 

also  directors  of  the  same  society.    The  Association  was  snodicrdireo- 

tor,  slleBiig 
formed  by  a  deed,  dated  in  March^  1819,  and  expressed  nusconmi^ 

to  be  made  between  the  persons,  whose  names  were  or  ^^^^^ 

shoul^ibe  subscribed  in  the  schedule  thereto,  of  the  one  fere»  1^  con- 

^  dnuiAgan 

inJoDctiQny  the  pigintiflli  not  haviag  made  uie  of  the  powers  of  regulation  given  them 
by  the  deed. 

A  Vduntaiy  society  for  uMnrance,  bv  way  of  mutual  gusurantee^  is  or  b  not  iU^gal, 
aecgrdiog  a»  the  shares  of  the  money  udd  up  are  or  are  not*  transferable  generally 
to  persons  not  members. 

part, 
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18S1.  part,  and  cestaia  tnutaea  of  the.  ocber  part,  by  ^MA 
it  was  wknesndy  that  tha  persons  parties  of.  tbe  fint 
pact  had  cfaohnad  and  agsttd,  and  did  by  way  of  ds* 
clanition  aMkaol  ofi  aoveni^  qxatfanoooBly.  and  iiiUf 
oonsent  andagaee  to:  establish  anduntvy  fire  sockt]^ 
fee  the  pacpoaa;  of  seconag.  to  that  mfunbers  peeifiiisiy 
aaauinentkai  fee  losses,  by  fireir  The  parties  of  tk 
Aal  parlthe»cpa^e|iantied  with  tbetcasteas,  toobsene 
and  fesfosnt  liia  articles  and  provisoea  of  the  deed. 

The  deed  contained  vanona  aiticlesy  the  priudpsi 
of  wliich  were  to  the  fbUowing^  effect  Every  peona 
executing  the  deed  or  any  other  instrument  obligii^bai 
to  its  stipulations,  became  a  member  of  the  sode^,  and 
to:  aeeeiise  a  part  of  the  annual  premiiudSy  and  to 
a  pupt  of  die  lofliee,  in  pnyoation  tallni  aap^  ia 
aFkieh  hei  wsb  iosaaed*  Tlie  manaoeniettt  waa  la  bt 
oanwaiMdCxyleidv  diractaes^  whaweie  taholdtleir 
offices  for  life,  with  salaries  and  an  aUowanoe  fir  a^ 
tattdaoee  on  the  busmesa  of  the  society.  The  diredDn 
were  to  fix  upon  a  seal  for  the  society,  and  to  adect  one 
of  their  number  to  be  president,  and  they  were  to  af^XNiit 
the  trustees,  auditors,  secretaries,  treasurers,  surgeoosi 
solicitors,  sunreyeH^  ^igcnts,  clerfcs^  ^^  other  servants, 
with  some  exceptions.  Hie  directors  were  to  eboose  from 
two  to  five  members  to  be  auditors,  who  were  to  franaif 
and  audit  the  accounts  of  the  society  retatbig  totKe  poli- 
cies, cash,  and  other  eflects,  quarterly  at  least;  the  anditnn 
^ere,  from  time  to  time,  to  make  a  report  of  tlmr  pro- 
ceedings toifae  directors;  and  the  directors  wer^  as  th^ 
should  think  fit,  to  order  money  balances  of  all  such 
accounts,  or  any  other  accounti,  whether  audited  or  not, 
to  be  paid  into  the  bands  of  the  treasure  or  treaauren^ 
aaul  secitiities  to  be  depooled  with  the  trustees.  Tbe 
fpnds  of  the  society  were  to  be  applied  to  anaweriiig  tbe 
peUdes  and  indeauiifying  tiie  directors  and  trasteei^  and 

aoy 
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any  dtHdemcy  was  to  be  supplied  bj  the  members  at  1881. 
large  proportiondly.  There  was  a  proviso  for  fillii^ 
up  the  places  of  directors  who  should  die^  desire  to  be 
dischai^ged,  or  for  six  months  n^;lect  to  act;  and  if  any 
dEhrector  should  reftise  to  act  hi  die  department  assigned 
to  him  by  the  mqority,  or  should  be  gnihy  of  a  breach 
of  trust  concerning  the  wocSBetyf  or  become  bankrupt 
take  the  benefit  of  any  act  for  the  relief  of  insohent 
debtors,  or  execute  a  composition  deed,  he  was  to  be 
discharged  from  his  offices.  The  directors  were  em- 
powered to  make  other  orders  and  bye-laws,  so  that 
none  of  them  should  be  repugnant  to  tlie  general  prin- 
ciples ci  the  deed. 

By  tke  24th  article  it  was  redted  that  the  Defendanf^ 
7*.  Bignold^  was  the  projector  and  founder  of  llie  society^ 
Aat  he  had  been  at  great  expence  in  brix^ging  it  to 
natuitir,  and  that  it  was  IBcely  to  derive  great  nlMSAg^ 
fitam  his  kn6wliedge  and  experience,  and  that  he  had 
agreed  and  did  thereby  agree  for  die  space  of  du^ 
years  to  advance  10,000/.,  to  answer  any  immediate 
cdb,  imd  dM»  while  ehtided  to  the  aHo#ance  dieran- 
after  litoidbfted,  to  pay  thd  reht  and*  ttticeii  and  odier 
txttt&Ufgstil  cEi^pences  of  the  housed  and  ofltces  ttsed  ftf 
oaiidu6tiiig  diie  business,  and  to  provide  a  s<i6fetary, 
detks,  mid  servants,  wlio  wete  to  be  approved  of  by  dke 
jttrectors^  and  to  be  sul]gect  to  b(e  dbm&s^  by  Aeliu 
ih  dondderation  of  whidi  it  was  agreed  duit  B^tkM 
i^hdofd  be  endded  for  his  life  to  receive  and  tdb  lUL 
pet  cenL  updn  die  premiums,  when  thqF  AaiM  amooat 
to  !$0,000£  per  amtum^  it.  per  cent.  upoA  die  nesift 
SO,'Mof.,  and  22. 105.  per  cent,  upon  all  fiiirther  pri^ 
influms,  over  and  above  die  expences  of  condciddiig  di^ 
dfice^'  to  1>e  paid  by  him  as  albresaid;  he  wte'  alscf  t6 
fiav^  a  power  of  appointing^  by  deed  ot  wffl,  ait  A&^ 
tace  of  7/.  lOs.  per  cent,  upon  die  premiuriis  foi^  k  ttttn 

of 
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18S1  j       of  14  years  from  his  death :  if  he  made  no  appointment 
that  allowance  was  to  be  paid  to  his  next  of  kin* 

This  deed  was  only  executed  by  five  or  six  persomy 
but  it  appeared  that  the  policies  contained  a  dause^  bj 
which  the  persons  accepting  them  bound  themaelTes  to 
the  performance  of  the  covenants  and  articles  in  the 
deed;  about  2000  insurances  had  been  effected  in  this 
manner,  making  tho^  parties  insured  members  of  die 
society. 

The  billy  imputing  several  acts  of  misconduct  to  the 
Defendant  Bignald^  to  whom  the  management  of  the 
business  had  been  principally  confided,  prayed  an  ac- 
count and  injunction  against  him;  and  an  injunctioa 
was  obtained  by  motion  ex  parte^  to  restrain  him  from 
receiving  money  on  account  of  the  society,  firom  acting 
Off  intenneddling  in  its  business,  and  iron^  destroyiogb 
or  obliterating^  the  books,  papers,  and  documents 
to  it,  ii^  bis  possession* 


A  motion  was  now  made  to  dissolve  the  injunction. 
By  the  affidavits  on  both  sides  it  appeared  that  the 
business  of  the  socie^  had,  firom  its  commencement, 
been  conducted-  at  BignaUHs  house,  until  the  middle 
of  November  last,  when,  in  consequence  of  some  dis- 
putes, the  Pkdntifis  determined  that  it  should  be  csr- 
ried  on  at  another  place,  and  issued  an  adveitisement 
announcing  the  removal,  and  cautioning  the  public 
against  making  payments  to  Bignold;  he,  on  the  other 
hand,  pnblished  an  advertisement  denying  any  removal, 
and  continued  to  transact  business  at  the  former  office 
retaining  the  books  there^  and  receiving  some  premiums. 
It  was  stated  that  he  had  torn  out  of  a  receipt-book 
the  counterparts  of  some  receipts  he  had  given  for  pre* 
miums  paid  to  him;  this  charge  he  explained  by  saymg, 
that,  being  personidly  liable  for  the  sums  in  question, 

which 
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whidi  did  not  amount  to  more  than  SO/.,  he  liad  taken  IMl. 
these  eomiterparts  out  of  the  general  book  as  memoran- 
dmns  or  vouchers  for  hims^.  It  appeared  that  he  had 
withdrawn  from  being  one  of  the  sureties  for  the  pay- 
ment of  the  stamps,  and  some  of  the  duties  had  not 
been  paid ;  in  consequence  of  which  procedings  against 
Ae  society  had  been  threatened  by  the  Stamp  Office. 
The  D^ndant  Bignold  had  not  advanced  the  10,0002. ; 
he  stated  that  he  had  only  guaranteed  that  sum  in  the 
event  of  a  deficiency  of  funds;  and  that  the  clause  rdalii^ 
to  it  had  been  introduced  into  the  engrossment  of  the 
deed  without  his  knowledge :  he  also  insisted  that  he  had 
disbursed,  for  the  purposes  of  the  society,  more  than  he 
had  received.  No  auditors  had  been  iq^inted  according 
to  the  deed ;  one  of  the  directors  had  died,  and  another 
had,  as  it  was  stated,  become  disqualified  by  nonhOttend* 
aooe;  but  the  vacancies  had  not  been  filled  up. 

Mr.  Wetherell  and  Mr.  Gfyfh  in  support  of  the 
motion. 

This  association  is  ill^al  under  the  stat  6  Geo.  1  • 
c.18.  s.  18.;  it  assumes  a  corporate  character,  by 
having  a  common  seaL  One  of  the  provisions  is, 
that  the  directors  who  sign  the  policies  are  not  to 
be  personally  liable :  thus  the  insurers,  who  are  drawn 
in  to  advance  their  money,  have  no  one  whom  they 
can  sue.  But  if  it  be  legal,  as  it  proceeds  upon 
the  prindple  of  mutual  guarantee,  it  makes  all  the 
insurers  partners,  and  the  Ull  is  filed  not  for  the 
purpose  of  dissolution,  but  treating  the.  concern  as  a 
sttbsbting  one,  and  seeking  an  account  of  what  is  due 
to  it  from  one  partner.  According  to  Waters  v. 
Ttylor  (a),  and  Carlen  v.  Drwy  (A),  a  suit  for .  that 
purpose  cannot  be  instituted  by  members  of  such  a 

(fl)  1 5  Vei,  10.  (&)  I  r.  ♦  -B.  154. 

society. 
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18S1*  sodetyy  imtU  th^  have  resorted  to  the  modet  prafidcd 
bjr  th^  articles.  The  directors  have  fiite  rpowcr  nf 
making  bgre-kws,  to  regulate  whatever  tbejr  miqr  oigsot 
to  in  fihe  Defendant's  pgnduct;  if  he  has 
any  breach  of  trust,  they  may  remove  Una.  Hie 
counts  should  be  submitted  to  the  andiUxs.;  thcgr-diQiiUt 
as  >ai{]reliminaiy 40  this  billy  ha^  tried  at  least  i^Mlhtt 
the  trihuoal,  and  the  system  of  mlaa  that  .thqr  haqs 
mfettnilly  agreed  on,  are  not  sofficieiit  ^  tbepaqposv 
of  jnktice.  Xh^  ^aonpt  take  from  the  DsftndaBt  4hi 
btttf  t  of  those  rcgulatbns,  and  apply  at  qnoe  40  As 
Ciouvt,  superseding  the  authority  of  €be  trntiiink 
putting  the  Master  in  his  place.  The 
of haraig siicha  concern  carried  on oader  die 
of  ;the  Court,  which  must  be  die 
obficHs.  This  4s  not  a  case  where  an  HQaaelion  ii 
rendered  neoessiuy  by  any  immtnoit  danger  of  d^ 
stniction ;  the  acts  complained  of  are  of  a  triffing  nator^ 
and  aie  readily 


Mr.  ForManqucy  Mr.  BaiMjf,  and  Mr.  Shadmdl  tx 
the  Plaintiffs. 

The  statute  of  Geo.  1.  was  designed  to  operate 
only  against  undettakings  MEely^to  beOMne  misdiiewNb* 
to  the  kin^s  subjigcts  at  large,  and  does  not  afiect  tim 
case,  where 'the  dealings  <6f  the  society  are  confined 
to  its  own  members,  nor*does  it  apply  where  the  shares 
are  not  tvansferable  generally.  King  v.  Webb  (a). 
The  case  tXKing  v.  Dadd  (d),  was  held  within  the  statole, 
from  the  Defendants  holding  out  a  delusive  oondidon  that 
the  subscribers  should  not  be  accountable  beyond  the 
amount  of  their  shares.  In  'Caiien  v.  Dnuy  (c),  the 
scheme  was  to  sell  beer  to  the  public  generally;  so  also 

[a)  14  East,  406.  (A)  9  East,  516.  (c)  1  V.  ^  M.  154. 

in 
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in  Buck  ▼.  Buck  (i»),  md'JOng  ▼.  StrMon  (&),'Ui  wbidb        1891. 
the   statuie  was  beitt 'to  apply^    It  b  dear  that  4he 
grkfvaiice  omteKiplated  #a8  a  tbcie^  with^bates  liBii»- 
ftraUegenerally ;  dealbigwUh  the  public  i^^Bnemlly ; 'but 
neither  of  these  ingredients  are  to  be  found  in  this  case*  (r) 

The  question  tbta  is,  wbidier  the  Defendant  ctani> 
permitted  to  abuie  the  <^n'fidenoe  rqxMed  in  rUm  b^ 
the  society.  ^He  is  ibolding  himsdif  out  to  the  -aab- 
acribersy  -as  the  pdmn  who  is  to  receive  die  premnufMy 
whidi^appeaiBifeo  Wan  'usarpation  of »  power  •not -giTen 
him  by  the  -deed ;  what  he  receiyes  he  refilses  'to  »pay 
tyfer,  liid  ti»sre  are  -other  acts  -of  misoondact  besides 
Us'iefosibg  to -advance  the  lO^OOOI.  In  ^geotad  the 
iSoiIrt  has  jurisdiWon,  notwithstanding  any  mode  of 
enlisting  diffisTfnoes  that  may  have  been  agreedon. 

Tbs  iJbRo  Chanceixoh,  during  the^aigumenl,  db- 
servedy  that  the  directors  had  nothing  to  do  but  toaippoint 
a  treasurer  to  receive  the  money.  If  by  such  an ;  aj^point- 
ment  they  disphu^e  the  Defendant,  then,  snppoifing^  <tihe 
society  to  be  l^al,  they  would  giveme  a  case<in  whidi 
I  should  be  bound  to  act  As  to  <the^  account  haakB, 
the  directors  have  under  this  deed  Ji  dear  {mwer  to 
regulate  the  custody  of  thi^m,  eiid  make^nyovder.tiiht 
they  may  think  fit  Should  not  {hef)r^flrBt  make  the 
necessary  regulations^  and  tiwta  come  here  to  prevent 
the  Defendant  firom  acting  contrary  to  Aeln?  But  if 
they  do  not  avail  thekpselves  of  these  ^powers,  then 
comes  the  qnstion  whether  B^g^fioU  has  not'^  nfndi 
rig^t  as  'diey  to  keep  the  books, -so-^bngaa  ihty  do 
not  i^point  a  proper  hand  to  hold*them.    I  do^notaee 

(a)  1  Campb,  547.  (b)  8  Gmpb.  549.  n. 

Ic)  AfkdtetFraiiy.HuickmiontXSSaM^Sn.  Dfnieiy.HMMu, 
3  M.fS.  488. 

any 
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1821.  aay  thing  in  the  deed  giving  BignM  the  power  of 
receiving  the  premiums.  '  One  difficulty  is  in  the  fonn 
of  the  deed ;  they  resolve  and  agree  together,  butth^ 
protest  against  covenanting.    What  does  this  mean  ? 

Ai  to  the  ef- 

viso^expn^ed      ^^  ^^  ^os&  of  the  argument,  his  Lordship  deli- 

to  be  ^  by  way  vered  his  cminion  to  the  following  eflfecL     Tl|is  is  a  bill 
of  declaration,  ,  .    t    m    *.  i  »  ^    «     • 

and  not  of       by  some  persons,  on  behalf  of  tbemsdves,  and  ail  omen 

c^enant."       daiming  an  interest  under  a  deed  professing- to  form 

what  is  called  a  National  Association,  being  a  sort  of 
insurance  company  governed  by  particolar  pnivisioiis. 
The  question  of  the  legality  of  this  instrument .  is  ^one 
that  it  is  necessary  for  the  Court  to  consider  wdl  befcit 
-it  decides  that  it  ought  to  interpose  at  all.  The  genend 
scheme  of  the  deed, .  laying  aside  the  nonsense  about 
agreeing  W  dedaring  without  coveorating^  and  loot 
ing  at  the  part  only  where  the  members  cov^iant  with 
the  trustees,  binding  themselves  to  perform  the  artides, 
IS  to  form  a  sode^  for  the  purpose  of  insuring  the  pro- 
perty, not  of  persons  not  belonging  to  it,  but  of  diose 
only  who  are  members.  It  was  constituted  at  fint  of 
only  five  or  six  persons,  certainly  not  then  enough  to 
carry  into  execution  this  plan  for  the  formation  of  a 
National  Association ;  it  is,  however,  intimated  to  me 
that  there  are  now  about  2000  members.  Now,  as  1 
have  understood  the  law,  (I  wSX  not  say  that  I  am 
correct,  but  I  believe  that  I  am,)  when  a  number  of 
persons  undertake  to  insure  each  other,  if  *  the  shares 
and  interests  in  the  money  that  is  laid  up,  be  not 
assignable  and  transferable  to  any  persons  who  are  not 
members,  the  society  is  not  ill^al ;  but  if  there  may  be 
assignments  and  transfers  of  the  shares,  I  have. under- 
stood that  that  made  it  illegal. 

But  it  is  one  thing  to  say  that  this  association  is  l^l| 
and  another  to  say,  that  the  Court  is  to  lend  itsas- 

sbtance 
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sistance  in  carrying  it  on.  It  is  difficult  to  refuse  its 
assistance,  when  persons  have  equitable  rights ;  but  it 
is  to  be  seen  in  what  way  those  rights  are  to  be  enforced. 
Here,  the  directors  are  not  to  be  personally  liable,  and 
the  consequence  is,  as  it  strikes  me,  that  if  the  parties 
are  not  driven  by  a  sense  of  honour  to  pay  the  losses, 
I  do  not  see  how  they  are  to  be  recovered.  An  individual 
cannot  come  here  to  have  an  account  taken  of  the  effects 
of  all  the  members  that  are  liable.  The  Court  will  not 
therefore  be  astute  to  find  the  ipeans  of  deciding,  that 
those  who  must  deal  without  its  assistance  in  ninety-nine 
cases,  shall  not  do  so  in  the  nundredth. 
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Another  consideration  is,  whether  this,  plan  can  be 
carried  into  effect,  looking  at  it  with  reference  to  the 
doctrine  of  those  very  distressing  cases,  where  persons 
who  have  been  expecting  a  provision  for  their  old  age, 
from  benefit  societies,  have  found  themselves  at  last  dis- 
appointed, firom  the  societies  being  founded  on  erroneous 
principles.  The  Court  has  there  been  obliged  to  consider 
the  whole  as  originating  in  a  blunder,  and  to  put  an 
end  to  them  by  a  dissolution,  (a)    Now,  attending  to  this, 
we  find  here  a  covenant  by  Bignoldj  positive  in  terms,  to 
advance  the  sum  of  10,000/.,  and  I  think  that,  in  all 
probabili^,  that  sum  was  looked  upon  as  what  was  neces^ 
sary  to  set  the  society  going.     It  is  then  to  be  con- 
sidered, whether  it  can  be  carried  on  at  all,  if  it  has 
broken  down  by  this  article  not  being  performed. 

Another  view  of  the  case,  of  great  importance,  is  this ; 
that  if  it  can  be  kept  out  of  a  Court  of  Equity,  it 
should;  and,  therefore,  the  Court  will  not  be  astute  to 
assist  those  who  will  not  avail  themselves  of  provisions 
in  their  deed,  which  might  perhaps  have  kept  it  away ; 

(«)  Pierce  v.  Piper ,  17  Fes,  1.    Reeve  v.  Parkins,  anie,  p.  390. 

Vol.  II.  LI  I  say, 
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1821.        I  saj,  perhaps;  for  all  those  r^gnlatioiia  probaUj  oonkd 
not  obviate  the  sudden  evib.  whidi  a  misdiievoos  mtfi 
migfateffect.    There  are  by  this  deed,  directtws»  tmstea, 
surveyors,  auditors,  &C.,  to  be  appointed;  the  genenl 
management  is  to  be  in  the  directors;  they  are  to  hait 
meetings^and  to  be  paid  if  they  do  thdr  duty;  ifiiot,lo 
pay  forfeit;  the  auditors  are  to  inspect  the  accounte; 
the  directors  are  to  say  where  the  books  shall  be  kqit 
All  this  should  have  been  done,  if  the  society  had  beea 
regularly  carried  on,  according  to  these  aitides.    Itdoei 
n<it  now  come  befixre  me,  as  if  it  had  hitheito  been  con- 
ducted  on  the  princiides  of  the  deed,  but  aa  a  sodetf 
that    has   not   been,    and   periiaps   for   that   reason, 
nevor  can  be  conducted  on  those  principles.    I  most 
consider  the  reguIaticMis  of  the  deed  not  to  have  been  slr 
tended  to,  and  we  must  look  iqxxn  it  as  a  general  part- 
nership, not  connffctcd  with,  and  depending  ondKse 
particular  stipulations;  they  cannot  be  rdieved  in  the 
same  way  as  if  they  had  conformed  to  them.     With 
these  voluntary  associations,  the  Court,  before  it  intai^ 
feres,  must  see  that  it  is  under  an  oU^atioo  to  ad^  and 
that  it  can  efiectually  act,  for  the  benefit  of  the  peraan 
who  have  laid  out  their  mxmey  in  a  way  in  which  there 
must  be  so  much  difficulty  in  recovering  it. 


MmrtkB. 


The  Lord  Chaneettor^  after  observing  that  the  sodetj 
was  not  ocmstituted  according  to  the  deed,  said,  they 
must  invest  themselves  with  the  characters,  that,  accord- 
ing to  the  deed,  they  ought  to  have,  b^re  they  came 
to  the  Court.  If  they  would  not  act  upcm  thrir  deed, 
the  Court  could  not  manage  their  af&urs  for  them. 

Injunction  dissolved. 
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PAGE  V.  WILSON.  ^Rotxa. 

IJ,  14. 

^■^HIS  was  a  Bill  by  the  rector  of  Panfieldj  in  EsseXf  for  Lands  which 
•*•   tithe  of  wood  and  underwood.    The  Defendant,  Sr  ^.^  **^|i   - 

^  ducnarged  of 

H*  W*  Wilsanj  was  the  owner  and  occupier  of  some  woods  dthes,  before 

within  the  parish,  called  the  Priory  Woods^  containing  ^'^ory  by 

about  68  acres;  the  other  Defendants  were  occupiers  of  one  of  the 

other  lands.    By  their  first  answer,  they  admitted  the  andcombg to 

D^ndant  to  be  rector,  and  as  such*  to  be  entitled  to  the  Crown  on  ^ 
-,    .  _  their  suppres- 

ail  tithes  in  the  parish,  except  the  tithes  of  wood  and  non,  were 
underwoodmtheiVwryJTooA^andofhedges  or  hedge-  ^l^^^ll^ 
rows  in  the  parish,  not  being  of  greater  width  than  one  by  them  to 
rod,  and  producing  wood  used  for  fencing  and  fuel,  in  ^^monas- 
the  parish,  by  the  occupiers.  They  then  set  up  a  custom  teries^n  whose 
by  which  the  Priovy  Woods  were  discharged  from  the  mained  tin  the 

payment  of  all  tithes  of  wood  and  underwood,  which  dwwlution, 

are  no  longer 
custom  they  attributed  to  the  woods  having  formerly,  and  exempt  fiY>m 

befe»  the  time  of  legal  memory,  been  the  properly  of.  [E"  ^ 
monastery  or  priory,  called  Panfield  Priory.    They  also  A  custom  in 
stated,  that  from  the  time  whereof  &c.,  by  a  certain  hJJidr^  ex- 
andent  custom,  used  and  approved  within  and  through-  empting 
pat  the  said  parish  of  Panfield^  which  was  md  always  had  hedgerows, 
been  within  and  parcel  of  the  southern  division  or  dis-  ¥^  !j*u  !!  "'^ 

*  ^  m  width,  irom 

tikt  of  the  hundred  of  Hinckford^  in  the  county  of  tithes  of  wood 

£««r,  «.d  within  and  throughoul  aU  the  other  parishe,  ^l^^f^. 

withm  the  said  southern  divisions  and  distnct  of  the  said 

hundred,  (b^g  nineteai  other  parishes,)  no  tithes  of 

wood  or  underwood,  cut  in  hedges  or  hedgerows,  not 

being  of  greater  width  than  one  rod,  were  ever  due  or 

pqraUe  to  or  for  the  use  of  the  rector  of  the  said  parish 

oi  Panfield i  but  that  by  such  custom  all  the  said  hedges 

and  hedgerows,  not  being  of  greater  width  than  one  rod, 

had,  during  all  the  time  aforesaid,  and  still  were^  exempt 

or  dtsdiarged  of  and  from  the  payment  of  all  tithes  of 

L  1  2  wood 
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1821*  wood  or  underwood,  arising  and  cut  from  the  same 
They  stated  that  they  had  cut  no  wood  or  underwood, 
except  such  as  fell  within  these  exceptions,  and  the  lop- 
pings of  some  ancient  pollards.  There  was  an  inac- 
curacy in  one  part  of  the  answer,  with  respect  to  the 
exception  of  hedges,  it  bdng  mentioned  as  extending 
only  to  hedges  producing  wood  used  for  facing  and 
fuel,  in  the  parish,  by  the  occupiers. 

The  Defendants  having  afterwards  discovered  some 
material  documentary  evidence,  obtained  leave  to  file  a 
supplemental  answer;   by  which  they  stated  that  the 
manor  of  Priors  Panfylde^  in  the  county  of  Essex^ 
and  all  the  lands  and   tenements,  meadows,  feedings, 
pastures,  woods,  and  underwoods,  lying  and  being  in 
Panfylde^  in  the  county  aforesaid,  called  Panfylde  Priory^ 
were  part  of  the  possessions  of  the  late  dissolved  monas- 
tery of  Christ  Church  Canterbury^  and  the  convent  of 
the  same  place,  which  was  one  of  the  greater  monasteries, 
and  came  to  the  crown  by  the  dissolution,  suppres- 
sion, grant,  or  surrender  thereof,  and  by  the  statute 
SI  Hen.  8. ;  and  that  the  said  manor,  lands,  &c.,  were 
before  and  at  that  time,  by  prescription,  composition,  or 
other  lawful   ways  and  means,  enjoyed  by   the   said 
monastery  and  convent,  free  from  the  payment  of  any 
tithes,  whether  great  or  small,  or  of  any  modus  in  lieu 
of  such  tithes,  or  of  tiny  ecclesiastical  dues  whatsoever. 
They  then  stated  a  grant  from  the  crown  in  the  30th 
Hen.  8.,  of  the  manor  o[  Priors  Panfylde,  and  the  lands, 
&c,   called  Panjylde  Prioiy,  to  Sir  Giles  Capellj  his 
heirs  and  assigns;   the  Priory  Woods  were,   they  be- 
lieved, part  of  Panfylde  Priory,  and  had   never  paid 
tithe  of  wood  or  underwood. 

The   earliest  document  produced  was  a  grant   of 
Henry  I.,  confirming  to  the  monks  of  S^.  Stephen  of  Caen, 

io 


it 
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in  Normandy,  whatsoever  King  William  his  &ther,  and  1821. 
Queen  Matilda  his  wife,  gave  apd  granted  to  God,  and 
to  &•  Stephen  of  Caen  ;  amongst  the  estates  comprised, 
was  one  thus  described ;  *'  And  in  Essex,  the  litde  manor 
ofPanfeldj  with  the  wood  and  lawns  thereto  adjacent, 
discharged  and  quit  of  all  customs,  which  Walerand 
<*  Fitz  Ralph  gave,  with  all  the  tithe  of  other  his  land." 
In  the  third  year  of  Hefiiy  the  Fifth,  ( 14 16,  the  year 
after  the  suppression  of  tlie  alien  priories,)  the  alien 
manor,  called  the  priory  of  PaunfieMe,  in  Essex,  with 
other  possessions  of  the  abbot  and  convent  of  St*  Stephen 
of  Caen,  wa^  granted  to  Jl  Wodehous,  in  fee.  Edward  the 
Fourth,  in  the  first  year  of  his  reign,  (1461,)  granted 
the  manor  of  Panfielde,  otherwise  called  the  Priory  of 
Pamfield,  to  Gresilda  Hinde,  in  fee.  {a)  It  appeared  by 
recitals  in  certain  letters  patent  of  the  22d  or  23d  of 
Edward  the  Fourth,  and  in  an  act  of  parliament  of  the  7th 
of  Henry  the  Seventh,  that  Gresilda  Hinde,  in  the  1 1th  of 
Edward  the  Fourth,  sold  the  manor  oiPanfeld  to  Thomas 
Archbbhop  of  Canterbury,  and  enfeoffed  certain  persons 
of  it  to  his  use,  by  the  king's  licence;  and  in  the  fol- 
lowing year,  the  archbishop  and  his  feoffees,  by  the  king's 
licence^  conveyed  it  to  the  prior  and  convent  of  Christ 
Church  Canterbury,  and  their  successors.  The  grant 
to  the  prior  and  convent  was  ratified  by  the  letters 
patent  of  the  22d  or  23d  oi  Edward  ih^  Fourth.  The  act 
of  the  7th  of  Henry  the  Seventh,  was  made  upon  the  peti- 
tion of  the  prior  of  Christ  Church,  for  the  purpose  of  con- 
firming the  grant  to  that  convent,  notwithstanding  the 
act  of  resumption  of  the  13th  of  Edward  the  Fourth,  by 

(a)  The  occasion  on  which  the  manor  reverted  to  the  Crown  did 
not  appear ;  it  was  probably  by  a  forfeiture  incurred  in  the  course  of 
the  civil  wars  in  which  the  country  was  involved  at  that  period.  In 
MoranCi  Hutory  of  Buex^  voLii.  p.  407.,  Henry  the  Sixth  is  said 
to  have  granted  it  to  Kin^i  CoUegCy  CamMdge^  in  Febrmry  1460,^ 
shortly  before  his  dethronement 
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1821.  nrlne  of  which,  some  process  agiinst  die  prior  had,  m 
the  peCkioa  stated,  been  oommenoed  in  the  EzcfaeqMd 
CSkrisi  Chanck  Camtertwry^  was  one  of  tiie  greater 
monasteries,  and  its  possessions  weie  smraidered  to  tk 
crown,  on  the  24th  Febnury^  SO  Htmy  8.  In  AEntl, 
in  die  same  year,  Hemry  the  Eighdi  granted  the  manor 
^  Pat^lM  Fhrkmy^  to  Sa  GUa  CapM  m  ke. 

Eridenoe  was  entered  into  on  both  sides,  with  reqpect 
to  the  alleged  custom  for  the  exonpdon  of  hei^jes^  the 
e&ct  of  whidi  is  stated  in  the  judgment  of  die  Coort 
There  was  also  evidence  of  the  nonpajment  of  tithefar 
the  IViory  Woods. 

Mr .  jETcirM  and  Mr.  £^^pk»  far  die  PbdndC 

The  evidence  does  not  by  any  means  support  the 
aD^ged  costom  as  to  die  hedges;  it  is  proved  diat  die 
south^n  division  of  die  hundred  of  ISmd^ard^  far 
whidi  it  b  laid,  is  a  district  of  recent  origin.  A  custom 
m  mom  dechmando  cannot  be  good  far  a  paridi,  and 
siq^ioang  it  could  be  laid  fon  a  district  consisting  of 
ninete^i  parishes  only,  it  must  be  immemorial,  which 
cannot  be  the  case  unless  the  district  is  equally  im- 
memorial. In  MamUU  r.  Paine  {a\  a  smilar  custom 
was  laid  foir  a  parish,  but  the  Court  said  there  was  no 
distincdon  between  copses  and  hedgerows. 

With  respect  to  the  Priory  Woods^  die  evidence  of 
non-payment  of  dthes  is  Tery  loose,  and  it  is  not  proved 
that  these  woods  are  identical  with  those  fermoly  belong- 
ing to  the  monastery  of  Oarui  CkMrdk  ;  the  best  evidence 
on  this  point  would  be  the  title  deeds,  winch  the  De- 
fendant has  not  prodnced.  But  if  these  focts  were  ad- 
mitted, die  material  point  to  be  proived  worid  he^  that  at 

(•)  aGm^  15(N. 

the 
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the  time  of  the  dissolation,  the  lands  were  held  by  the  1821. 
monastery  of  Cftns^CAurcA  lawfully  discharged.  Hanking 
T.  Ctay.  (a)  The  Defendants  allege  that  the  lands  were  at 
that  time  discharged  by  prescription,  for  which  purpose 
they  ought  to  prove  an  immemorial  possession  in  the 
monastery.  ClaviU  v.  Oram,  {b)  Here  the  lands,  before 
the  time  of  legal  memory,  were  part  of  the  possessions  of 
the  foreign  monastery  of  Caen;  they  then  came  to  the 
Crown,  and  having  been  granted  to  lay  persons,  passed 
from  them  to  the  monastery  of  Christ  Churchy  which 
it  is  contended  might  have  the  benefit  of  a  prescription 
enjoyed  by  the  monks  of  Caen.  But  even  if  that  mo*  ^ 
nastery  consisting  of  aliens,  could  be  permitted  to  pre- 
scribe, the  right  must  have  been  destroyed  when  the 
lands  came  into  lay  hands,  and  there  can,  therefore, 
be  no  prescription  now.  It  is  laid  down  by  Lord 
Hcbartj  in  Wright  vJ  Gerrard  {c)j  that  prescription 
must  be  founded  on  the  presumption  of  the  land  always 
having  been  in  spiritual  hands. 

Mr.  Heald^  Mr.  Treslaoe^  and  Mr.  Blake  for  the 
Defimdants. 

The  custom  with  respect  to  the  hedgerows  does  not 
depend  on  the  district  being  called  die  southern  division 
of  the  hundred  oi  Hinckford.  Whether  the  division 
is  modem  or  antient  does  not  signify,  if  we  prove  the 
custom,  and  identify  the  lands  over  which  it  extends, 
and  there  is  evidence  enough  to  entitle  us  to  an  issue. 
The  ancient  pollards  are  not  titheable,  Walton  v. 
Pryar.  {d) 

{a)  Bunb.57.    9  GwiU.  619. 

(b)  4  GwUl.  1354.  The  Matter  of  the  BoUt  femarked  upon  an 
ioaocuracy  attributed  to  the  Court  in  thb  case^  in  stating  that  the 
unity  was  destroyed,  by  the  lands  bebg  in  lease  at  the  time  of  the 
dissolution;  the  contrary  haying  been  decided  in  the  previous  case 
of  Cowity  V.  Keys,  4  Gwill,  1508. 

(r)  Hob.  306.     4  GivUl.  375.  (d)  2  GtM.  827. 
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1821.  WithresfpecttothePrio^  fVoodsyihey  are  not  dearly 

identified  with  tbe  possessions  of  the  monks  of  Caen^ 
The  grant  of  Henry  the  First  conveys  "  the  wood'*  only, 
using  the  singular  number;  but  in  the  grant  of  Hemy 
the  Eighth  to  Sir  Giles  Capellj  there  are  the  words, 
^^  cum  boschis  et  subboschisy**  making  it  probable  that 
the  latter  included  something  more;  these  woods  may, 
therefore,  have  been  the  property  of  the  monastery  of 
Christ  Church  immemorially,  which,  with  the  evidence  of 
non-payment,  would  establish  the  exemption.  But  if 
the  identity  of^the  woods  with  those  of  the  alien  priory 
were  made  out,  it  is  clear  that  they  might  then  have 
been  discharged ;  for  the  monks  of  Caen  being  sutgects 
of  the  king  of  England^  were  entitled  to  the  same  pri- 
vileges. See  Calvin*s  case  (/x),  and  Bacoris  arguments 
on  the  case  of  the  post^natu  If  they  could  bold  land, 
it  would  be  singular  if  they  could  not  enjoy  an  ex- 
empton ;  besides,  the  law  of  prescription,  as  a  part  of 
the  canon  law,  extended  over  all  the  countries  in  the 
spiritual  dominions  of  the  pope. 

In  order  to  have  the  benefit  of  an  exemption  under 
the  statute  31  Hen,  8.,  it  is  not  necessary  to  shew  in 
what  manner  the  discharge  originated.  In  Nash  v. 
Molins  (6),  it  was  resolved  to  be  sufficient  to  prove  that 
the  prior  held  the  land  discharged,  ^^  and  if  he  held  it 
<^  discharged,  non  refert  by  what  means,  for  it  shall 
**  be  intended  by  lawful  means."  So  in  Priddle  v. 
Napier  (c),  and  Lamprey  v.  Bxx)ke  (rf),  and  in  the  Arch- 
bishop of  Canterhunfs  case  {e\  where  the  effect  of  the 
statute  is  considered  at  large.  But  if  the  evidence  of 
the  previous  tide  obliges  us  to  go  back  to  an  earlier 
period  than  the  dissolution,  the  difficult  arising  from 
the  land  having  been  in  lay  hands  is  got  rid  of  by  the 

(fl)  7  Co.  1.  (6)  Cro,  Elk.  206.     4  Gwiil,  162. 

(c)  1 1  Co.  M.  b.     1  Gwill.  248.  (d)  Amb.  891.    3  GwUi.  859. 

(e)  2  Co.  42.     1  GtM.  IS9. 

4*  case 
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case  of  the  Bishop  of  Lincoln  v.  Cooper  (a%  where  1821. 
lands  discharged  by  prescription,  being  granted  by  .the 
bishop  to  the  Duke  of  Somerset^  and  afterwards  re- 
granted,  the  prescription  was  held  to  be  revived.  This 
proves  that  the  utmost  effect  of  the  land  passing  to  a  lay- 
man, is  to  suspend  the  exemption,  and  in  this  case  it 
must  have  been  revived  by  the  grant  to  Christ  Church. 

In  the  Bishop  of  Winchester's  case  (£),  it  was  held, 
that  the  tenant  of  the  bishop  might  prescribe,  and  one 
of  the  reasons  assigned  was,  that  it  would  benefit  the 
bishqp  by  increasing  the  rent  Spiritual  bodies  would 
derive  the  same  benefit  fix>m  their  alienees  being  able 
to  prescribe.  If  they  demised  the  lands  for  1000 
years,  the  prescription  would  continue;  then  why  not 
if  they  aliened  in  fee?  In  Slade  v.  Drake  (c),  it  is  said, 
arguendo,  that  prescription  goes  to  the  assignee.  Ac- 
cording to  Lord  Hobart,  in  Wright  v.  Gerrard,  the 
prescription  is  <*  inherent  in  the  land,  not  a  thing  given, 
^^  but  as  a  non  ens^  it  would  therefore  pass  with  thie 
land,  whoever  might  become  entitled. 

This  property  was  in  the  possession  of  the  monks  of 
Caen  before,  the  year  1200.  about  which  time  the  de- 
cretal epistle  of  Pope  Innocent  the  Third,  put  an  end 
to  arbitrary  consecrations  of  tithes ;  they  might  have 
taken  the  tithes  to  themselves,  which  would  then  never 
become  attached  to  the  rectory,  but  would  have  con- 
tinued vested  in  the  monastery  as  a  portion.  There 
may  have  been  a  grant  of  the  tithes  of  these  lands  by  the 
parson,  patron,  and  ordinary,  previous  to  the  ISth  JEUiz. 
If  the  discharge  arose  in  either  of  these  modes,  it  would 
not  be  destroyed  by  passing  into  lay  hands. 

(a)  Cro.  Elk.  SI 6.     1  Leon.  248.     1  GwUl.  1 65. 

(b)  2  Co.  45.     I  Gwill,  167. 
(e)  Hob.  895.     1  GwUL  585.    See  p.  400. 

Mr. /fom^ 
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1 82i  •  Mr.  Heme  in  rtspij. 

As  to  the  right  of  the  monks  of  Caen  to  prescribe,  it 
is  to  be  observed  that,  according  to  Lord  Coke^  pro- 
fession in  a  foreign  monastery  did  not  work  a  dril  death 
here  (a) :  if  the  spiritual  character  was  not  recognised  in 
the  case  of  an  individual,  why  should  it  confer  a  privilege 
on  the  body,  who,  residing  abroad,  could  not  perfbnn 
the  ecclesiastical  services?  But^  if  ihsy  ever  bad  tbe 
right,  it  was  destroyed  by  their  suppression  in  the  £d  of 
Hen.^.  It  was  a  privilege  which  ceased  when  tfaef 
could  no  longer  enjoy  it  The  dictum  cited  firom  Wri^ 
v.  Gerrard  is  contrary  to  the  authorities ;  if  prescriptiw 
exemption  were  inherent  in  the  land,  it  could  never  be 
lost  or  suspended.  The  doctrine  is  inconsistoit  witb 
the  case  of  the  Bishop  of  Lincoln  v.  Cooper^  fer  there  it 
was  admitted  that  when  the  Bishqp  granted  to  the  Duke 
of  Somerset^  the  prescription  was  gone.  In  that  case  it 
was  held  to  revive,  on  the  lands  returning  to  the  Bishop* 
The  great  distinction  between  that  case  and  this  is,  that 
here  the  lands  after  being  in  lay  hands,  returned  to  an 
ecclesiastical  body,  different  from  that  which  formeriy 
had  the  benefit  of  the  prescription.  Besides  which,  it  is 
known  that  the  Duke  of  Somerset^  during  his  pro- 
tectorate, was  in  the  habit  of  seizing  upon  ecclesiastical 
proper^ ;  and  it  is  probable  that  he  acquired  the  estate 
in  question  by  some  irregular  means,  and  afterwards, 
when  in  disgrace,  was  compelled  to  restore  it.  If  so, 
his  possession  would  naturally  be  treated  only  as  a  tem- 
porary spoliation. 

TTie  Master  of  the  Rolls. 

The  case  certainly  involves  a  question  of  great  im- 
portance, considering  the  great  extent  of  the  property 

(a)  Co.Lt^.  152.  b.  ^ 

that 
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thit  mqr  be  afieeted  by  it:  the  lands  of  the  monaitic       1891. 

lionMB  were  of  very  great  value;  the  alieii  priories  alcHie 

were  96  in  number(a),  and  it  is  said  by  Matthew  ParUf 

that  their  possessions  were  equal  to  those  of  the  King. 

Having  bestowed  considerable  attention  on  the  subject, 

and  having  arrived  at  a  clear  opinion  on  it,  I  will  at  once 

state  what  my  impression  is. 

The  case  divides  itself  into  two  branches ;  (me  relating 
to  the  alleged  custom,  and  the  other  to  the  right  to  pre- 
scribe. On  both  points  the  onus  lies  upon  the  De- 
fendants; for  it  is  now  clear,  whatever  doubts  may 
iiMrmeriy  have  been  entertained,  that  the  tithe  of  wood 
is  due  by  the  common  law  as  much  as  any  other  tithe; 
and  the  Plaintiff's  title,  as  rector,  to  all  the  tithes  in  the 
parish,  except  those  of  hedgerows  of  less  than  a  rod  in 
width,  and  those  of  the  Priory  Woods^  is  admitted. 

Ilrst,  with  respect  to  the  custom  to  exempt  the 

hedgerows,  it  is  properly  stated  as  a  custom,  and  not  a 

prescription.    They  state  it  as  a  local  custom,  by  virtiw 

of  which  all  wood  growing  in  hedgerows,  not  being  of 

greater  width  than  one  rod,  is  exempt;  and  as  they  have 

laid  the  custom,  it  is  not  circumscribed  with  reference  to 

the  use  of  it^  though  they  state,  in  the  beginning  of  the 

answer,  an  exemption  only  tot  wood  used  for  fencing 

and  fuel.    They  lay  the  custom  as  extending  over  this  Not  correct  to 

and  19  other  parishes,  forming  the  southern  division  of  \  custom  um 

the  hundred  oiHinckford,  and  they  are  a  little  incorrect  ^^^  approyed 

in  not  also  stating,  that  it  has  not  been  usual  to  pay  these  nineteen  other 

dthes  in  the  nineteen  other  parishes.    This  custom,  I  R"?**'5^  "^. 

*  titoeoiaparti- 

think,  they  fail  of  supporting,  either  in  point  of  law  or  cular  kind  was 
»  P*^*  of  feet  'X^ 

of  p. 
(c)  See^Accounl  of  ihe  Alien  Priories.    London,  J.  NichoUs,  1779; 
in  wbicdithe  number  is  stated  to  have  amounted  to  146. 

I  should 
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1821.  I  should  observe  also,  independently  of  thisy  dnt 

there  is  some  wood,  to  the  tithe  of  which  the  Plaintiff 
b  indisputably  entitled;  for  it  is  proved  that  there  ii 
some  wood  growing  in  detached  places,  which  therefcie 
is  not  covered  by  any  custom  or  prescription.  It  is  aho 
proved  that  there  were  some  pollards  cut;  and  thef  are 
not  proved  to  be  ancient  pollards.  In  order  to  privikgi 
them,  it  must  also  be  proved  that  they  are  timber;  by 
the  general  law  of  the  land  there  are  only  three  kinds  of 
timber,  oak,  ash, .  and  elm ;  other  trees  may  be  tiiobar 
by  custom,  but  no  custom  is  proved  here.  Some  of 
these  pollards  are  stated  to  have  been  hornbeam,  mqpk^ 
and  willow ;  they  are  not,  therefore,  comprehended  in 
the  description  of  wood  protected  from  the  general  law 
of  tithing :  Silva  Gsdua ;  nor,  if  they  were,  is  it  profed 
that  they  had  acquired  the  privilege  by  age.  The 
Plaintiff  is  therefore  clearly  entitled  to  an  account  of 
them. 

The  circumstance  of  wood  growing  in  hedgerows  doei 
not  constitute  any  ground  of  exemption ;  it  is  not  a  new 
point;  it  has  been  raised  before  in  nearly  the  same 
words  as  here,  and  with  respect  to  hedges  of  the  sane 
width ;  but  the  answer  has  been,  that  if  they  can  be  pio- 
tected,  it  can  only  be  by  special  custom.  In  Biggs  ▼. 
Martin  (a)  an  account  of  the  tithe  of  wood  growing  in 
hedgerows  was  decreed,  the  Defendant  having  insisted 
that  it  was  not  due.  So  in  Turner  v.  Weedon  (i),  Lqy- 
Jield  V.  Cowper  (c),  and  in  ManteU  v.  Paine  (^,  where  an 
exemption  for  hedgerows  less  than  a  rod  in  width  was 
claimed,  an  account  was  decreed,  the  Court  being  of 
opinion  that  there  was  no  distinction  between  copses 
and  hedgerows.  Nor  does  the  mode  in  which  the  wood 
is  used,  make  it,  by  the  general  law,  less  subject  to 

(a)  3  GwiU,  542.  (&)  1  Wood^  150.     S  GwilL  ^4. 

(c)  1  Wood^  330.  ((/)  4  Gwm.  1504. 

tithes. 
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tidies.  The'  leading  case  on  this  subject  is  Walton  v.  1821. 
jy^ron  (a),  where  Lord  Hardwicke  took  great  pains  to 
explain  the  nature  of  the  tithe  of  wood ;  he  there  shews 
diat  being  titheable  as  soon  as  it  is  feUed,  the  use  to  which 
it  is  subsequently  applied  is  of  no  consequence,  except 
where  there  is  a  custom,  which  may  make  a  difference. 

Then,  with  respect  to  the  custom,  being  a  claim  in 
nan  decmando  hj  laymen,  it  is  clear  that  it  cannot 
prevail,  except  with  this  article,  wood,  and  in  that 
case  it  must  also  be  proved  for  a  known  ascertained 
ancient  dbtrict«(6)  It  has  been  decided  to  be  good 
in  the  wealds  of  Kent,  Susscjp^  and  Surrey^  which  are 
known  ancient  and  extensive  districts;  but  it  cannot 
be  laid  fiir  a  parish.  It  is  confined  also  to  wood ;  for 
when  it  was  tried  to  be  extended  to  agistment  tithe 
throughout  a  hundred  (c),  the  Court  held  that  such 
a  custom  could  not  legally  exist,  saying,  that  though 
a  custom  in  non  decimando  might  prevail  with  articles 
titheable  by  custom  only,  yet  it  could  not  be  set  up 
to  destroy  a  right  given  by  the  common  law.  I  do 
not,  however,  concur  in  the  view  taken  in  that  case 
of  the  nature  of  the  tithe  of  wood,  it  not  being  a 
question  now,  whether  tithe  of  wood  is  due  of  common 
right.  An  argument  to  prove  the  contrary  is  drawn 
from  the  petition  of  the  Commons  respecting  the  tithes 
of  wood,  in  the  ISth  year  of  Edward  III.  The  king's 
answer  was :  ^*  Let  it  be  done  of  this  as  it  hath  been  done 
**  heretofore,''  clearly  referring  to  an  antecedent  custom ; 
and  though  wood  differs  from  other  titheable  articles  in 
not  yielding  annual  profits,  it  is  not  the  less  titheable 
on  that  account 


(a)  S  GwUl.  827. 

Ih)  See  Nagle  v.  Bdwardi,  3  Anti.  702.    4  CMU.  1442. 

(c)  Hicks  V.  IVoodtw^  4  Mod.  536.    2  GwiU.  SSO. 

In 
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1821*  In  this  case  die  costom  isnotlaid  for  any  district  ditt 

can  be  assimikted  to  the  wealds,  or  even  to  a  hundred; 
it  is  only  a  modem  division  of  a  hundred.  The  diitrict 
ought  also  to  be  as  andent  as  the  cnstom,  or  they  eouU 
not  be  co-exteusive ;  butitisproved  byallthewilnesKSy 
that  this  division  was  made  within  the  last  fiftf  yean^ 
for  the  convenience  of  die  magistrates  in  the  adminis- 
tration of  justice.  This  would  be  decisive  even  if  the 
custom  were  proved,  but  the  witnesses  fail  rfestabKihing 
it.  Th^  all  introduce  their  testimony,  by  asying  diat 
they  are  not  acquainted  with  any  sudi  custom,  and  dMD 
go  on  to  say,  that  they  have  never  heard  or  known  of 
any  dthe  of  wood  in  hedges,  or  ci  the  loppii^  or 
toppings  of  poUard  having  been  paid.  This  may  \mn 
happened  from  various  causes;  the  evidence  of  sneh 
witnesses,  being  merely  negative,  b  of  no  valos^  as  ii 
observed  in  1  GwiUim^  860.  There  are  also  seteral 
witnesses  who  ought  notstricdyto  have  been  examiml 
Some  of  them  are  fiumers,  and  others  deigymen  widim 
the  district:  one  of  the  latter  states  an  instance^  in 
which  he  received  tithe  for  wood,  cut  in  a  hedge  of 
less  than  a  rod  in  width,  which  is  better  evidence  thai 
No  custom  tn    any  on  the  other  side.     The  proper  mode  of  prariif 


^  beeood  *  *^^  ^  custom  would  be  by  the  evidence  of  persons  who 

xc^i 
woody  and  for 


ezc^t  for        felled  the  wood  and  carried  it  away  without  paying; 
a  known  especially  if  that  was  coupled  with  arefusal  to  pay.    Bvt 


ancient  dis-      ]f  jJjq  evidence  were  much  stronger,  it  is  a  fiital  otriectioOi 

tncty  not  leM 

than  a  county   that  the  district  does  not  compr^eud  a  sufficient  exteot 

or  a  hundred.   ^  legalize  the  custom ;    it  cannot  be,  excq>t  fiwr  an 

ancient  district  not  less  than  a  county  or  a  hundred. 
The  reason  of  this  rule  is  not  so  easily  found,  unless  it 
be  to  render  it  less  likely  that  such  customs  should  be 
set  up  by  fraudulent  contrivances.  It  does  not  prevail 
as  to  tithes  only,  for  no  custom  could  be  laid  for  a 
vill,  without  stating  it  to  be  an  ancient  vill.  The  autho- 
rities on  this  subject  are  to  be  found  in  Hicks  v.  Woodson^ 

and 
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and  in  Brookes  Abridgement^  and  Doctor  and  Student  1821. 
there  referred  to.  I  thinki  therefore,  that  the  PlaintiiOr 
is  clearly  entitled  to*an  account  of  the  wood  cut  in  de- 
tached places,  and  of  the  pollards ;  and  that  the  De- 
fendants having  fiuled  in  proving  the  existence  of  the 
custom,  and  the  requisites  to  give  it  validity,  there  must 
be  an  account  of  the  wood  in  hedgerows  also.  There  is 
no  contested  question  of  &ct,  the  custom  as  laid  being 
such  as  no  usage  could  support,  and  an  issue  is  there- 
fore quite  unnecessary. 

The  other  question  is  of  more  importance.    I  agree 
that  the  evidence  of  the  identity  of  the  lands  is  very 
ioos^  and  the  Defimdants  are  bound  to  lend  all  the  aid 
they  can  to  make  it  out  by  the  most  satisfieM^tory  proo£ 
It  is  not  enough  to  shew  that  the  monastery  had  boschoi 
et  sMoMcAos  in  the  parish;    there  ou^t  to  be  some 
evidence  of  the  quanti^ ;  it  would  otherwise  be  easy  to 
extend  the  wood,  and  with  it  the  exemption.     But  I 
think  there  are  other  circumstances,  tending  to  shew, 
that  these  lands  were  included  in  the  possessions  of 
Christ  Church  Canierhay  i    for  in  their  surrender  to 
Henry  VIII.  and  in  his  grant,  their  possessions  in  this 
parish  are  described  as  passing  by  the  name  of  PanfM 
Priory  i  and  there  is  a  great  deal  of  evid^ace^  to  shew 
that  the  woods  in  question  are  called  the  Priory  Woods, 
and  are  reputed  to  have  belonged  to  the  priory.    This, 
coupled  with  evidence  of  immemorial  non-payment  of 
lithe,  and  the  reputation  of  their  having  been  exempt, 
forms  a  body  of  evidence  in  &vour  of  the  icksntity, 
though  suspicion  may  be  excited  itom  the  non-pro- 
duction of  the  title-deeds.    But  if  the  case  turned  upon 
that  point,  it  would  be  a  proper  subject  for  an  issue, 
there  being  &ir  evidence  of  the  &ct 

I  will,  therefore,  assume  it  to  be  proved,  that  these 
sixty-eight  acres  formed  part  of  the  possessions  of  Christ 

Church 


526  CASES  IN  CHANCERY. 

1821.        Church  Canterbury;  and  that  h&ng  one  of  the  greater 
monasteries,  and  one  which  existed  before  the  time  of 
legal  memory,  and  there  being  proof  of  non-payment 
of   tithe,    the  Defendant    makes   out   a  primd  fade 
case  of  exemption,  bringing  himself  within  the  stat 
31  Hen.  8.  c.  IS.  s.Sl.,   giving  to  the  grantees  of  tlie 
crown  the  benefit  of  exemptions  previously  enjoyed  bjr 
the  monasteries,  that  being  the  only  case  in  which  a 
layman  can  prescribe  in  non  decimando.    The  rector, 
however,  undertakes  to  shew,  that  the  lands  were  not 
immemorifdly  in  the  possession  of  this  spiritual  hoos^ 
tmd  that  it  only  came  to  them  in  1472,  about  seventf 
years  before  their  dissolution.    Against  this  it  is  first 
argued,  that  the  lands  granted  in  1472  do  not  correspond 
in  extent,  and  are  not  proved  to  be  the  same  with  those 
which  passed  to  Hemy  Vilify  and  by  his  grant  to  Sir 
Giles  CapeU.    But  I  think  the  evidence  is  quite  sufBcieiit 
to  prove  the  identic ;  for  in  all  the  grants  the  proper^ 
passes  by  the  same   denomination,  of  the  manor  of 
Panfeld :    and  can  we  suppose  that  there  were  two 
manors  of  the  same  name  in  the  parish?    If  not,  it  is 
dear,  that  it  was  one  and  the  same  thing  that  passed  by 
all  these  grants.     And  though  in  the  grant  of  Hemy  I. 
the  word  boschos  is  used  in  the  singular  number,  yet  in 
all  the  others  it  is  in  the  plural ;  the  words  are  krge 
enough  to  comprehend  whatever  belonged  to  Panfield 
Priory  J  and  that  appears  to  have  been  the  subject  of  all 
these  grants. 

I  have  looked  into  a  little  book  that  contains  an  account 
of  the  alien  priories  (a),  and  also  into  Tanner's  Nth 
titia  (d).  It  contains  an  account  of  the  numerous  pos- 
sessions belonging  to  Christ  Church  Canterbury;  but  I 
do  not  find  that  they  had  any  thing  in  Part/leld,  though 

(a)  Account  of  the  Alien  Priories^  vol.  i.  p.  128.        {b)  Kerd^  19. 

.    they 
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they  had  in  Backings  prior  to  the  grant  in  the  12th  of        1821. 
Edward  IV«,  which  is  mentioned  there,  corresponding         _-  "^^ 
entirely  with  the  Plaintiff's  account     The  first  grant  v, 

to  the  monks  of  Caen  appears  to  have  been  by  Waleran  Wilson. 
Fitz  Ralphs  and  it  is  a  mistake  to  suppose  that  it  came 
to  them  in  the  time  of  Henty  I. ;  for  he,  in  his  letters 
patent,  acknowledges  it  to  have  been  granted  to  them  by 
his  fiither  William,  This  agrees  with  what  is  stated  in 
the  account  of  the  alien  priories,  which  mentions  Panfield 
to  have  been  given  to  the  abbey  of  5/.  Stephen  by  Waleran 
Fitz  Bantdphj  in  the  4th  of  William  the  Conqueror. 
However,  I  do  not  speak  from  this,  but  from  the  grant 
itself  from  which  this  very  material  fact  appears,  —  that 
in  the  time  of  William  it  belonged  to  a  subject,  and  was 
^ven  by  him  to  the  monastery.  The  title  originates 
with  him,  and  is  thence  traced  downwards  to  Wodehousej 
afterwards  to  -Griselda  Hinde^  and  ultimately  to  Christ 
Churchy  Canterbury. 

The  question,  tlierefore,  is  not  left  to  any  presumptions; 
and  we  must  inquire,  whether,  if  a  claim  to  tithes  had 
been  made  while  the  property  was  in  the  possession  of 
Griselda  Hinde^  or  of  Wodehotise^  they  could  have  made 
any  defence  to  it.  It  is  admitted,  that  laymen  were  by  - 
law  incapable  of  having  the  pernancy  of  tithes  or  pre- 
scriptive exemption.  Tithes  were  a  spiritual  property 
granted  to  spiritual  persons  for  spiritual  purposes,  and 
the  law  forbad  a  grant  of  them  to  laymen ;  no  usage 
could  legalize  it.  This,  however,  is  not  a  case  upon 
the  pernancy  of  tithes,  or  about  a  portion,  but  it  is  a 
case  of  exemption ;  and  the  answer  to  Griselda  Hinde 
and  Wodehouse  would  have  been,  that  being  lay  persons 
they  could  not  prescribe;  they  must  have  stated  it 
to  be  derived  originally  from  Fitz  Ralph,  and  it  follows, 
that  even  if  the  doctrine  oiHobarty  in  Wright  v.  Gerrardy 
be  law,  it  would  not  apply,  for  he  puts  the  case  of  lands 

VojL.  11.  M  m  having 


/ 
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]8£1.  having  always  been  in  spiritual  hands:  diese  first  be- 
longed to  a  layman,  then  came  into  spiritual  hands,  and 
then  to  lay  persons  again. 

With  respect  to  the  doctrine  of  Hdbarij  it  is  in  the 
first  place  merely  dictum^  not  called  for  by  the  casey 
By  the  com-  which  was  decided  upon  the  unity  of  possesion.  It  is 
land  equally  besides  contrary  to  the  iimdamental  principles  of  the 
^h^  h^^^  common  law,  by  which  all  land  is  equally  charged  witfi 
can  be  no  ex-  tithes ;  to  suppose  a  single  acre  not  charged  is  quite  a 
haSr°"th  '^'stake.  From  the  earliest  periods  dthes  were  ercry 
land.  where  due  to  somebody ;  even  in  extra-parochial  places 

tliey  are  payable  to  the  king.  And  although  when  in 
spiritual  hands  no  tithes  were  paid,  that  was  from  tbe 
rule  ^^  ecclesia  decimas  non  solvit  ecdesue^  and  not, 
as  he  supposes,  ftota  any  non-charge  inherent  in  the 
land.  The  land  was  still  liable,  though'  the  payment 
was  suspended.  This  case  was  in  1620,  but  what  Lofd 
Hobart  said  in  it  seems  to  have  had  no  efiect  at  all  upoa 
the  judges  who  decided  Sydaam  v.  Holmes  (a),  in  1722* 
This  doctrine,  however,  could  not,  even  if  correct,  ocmier 
'  any  immunity  from  tithes  upon  these  lands ;  they  mnst 
have  been  subject  to  them  at  the  time  of  the  grant  by 
Fitz  Ralph.  I  observe  also  a  very  striking  circumstance, 
that  none  of  the  grants  purport  to  pass  the  tithes  of 
these  lands,  although  in  the  grant  of  Henry  I.,  where 
the  grant  of  Fitz  Ralph  is  recited,  it  is  said  to  have  in- 
cluded the  tithes  of  his  other  lands. 

These  lands  then  being  liable  at  the  common  law, 
could  be  exempt  only  by  some  of  the  modes  that  have 
been  mentioned ;  real  composition,  bull,  order,  unity  of 
possession,  grant  or  prescription.  If  it  was,  as  now 
stated,  by   prescription,    still  there  must   have  been  a 

(fl)  Cro.  Car.  422,     Sir  W.  J(me$y  568.    2  GwHL  479. 

grant, 
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gni;nt^  that  is,  a  grant  is  presumed;  and  the  Court  is        1821. 

bound  to  presume  that  the  grant  was  such  as  it  ought 

to  have  been ;  that  it  was  made  to  this  spiritual  body 

and  their  successors,  for  spiritual  purposes,  and  so  as 

Hot  to  enable  them  to  aliene.     If  the  grant  was  made 

otherwisei  it  was  a  transgression  of  the  law,  and  would 

have  led  to  great  mischiefs,  as  by  their  alienations  the 

ichtirth  would'  be  stripped,  without  any  provision  being 

left  fbt  the  performance  of  the  duty.     It  is  on  the  general 

principle,  that  nnless  there  be  strong  evidence  against  it, 

you  must  presume  omnia  rite  actCf  and  not  from  any  undue 

fiitonir  to  the  church,  that  the  courts  have  always  supposed 

Mich  .'grants  to  be  made ;  so  that  when  the  bodies  were 

dissoived,  they  would   not  pass  to  the  crown   or  its 

granlee*      The  annihilation  of  the  alien  priories  put  the 

ediEemptions  of  their  possessions  upon  the  same  footing 

with  those  of  the  lesser  abbies  dissolved  by  the  stat* 

27  Hen,  8.,  and  on  which  those  of  the  greater  abbies 

irould  also  have  stood,  had  it  not  been  for  the  saving 

-clause  in  the  stat.  31  Hen.  8.     The  question  relative  to 

the  p^ssesMons  of  the  lesser  abbies  was  much  discussed 

in  Sydown  and  Holmes^  a  case  of  great  authority.     Croke, 

who  thought  the  lands  continued  to  be  exempt,  did  not 

pat  it  upon  the  ground  suggested  by  Lord  Hobartj  but 

argued,  first,  that  the  exemption  ought  to  be  presumed 

to  hate  originated  in  a  real  composition.    But  if  so,  there 

must  have  been  some  equivalent  given  in  return;  the  other 

ja^^es,  therefore,  would  not  presume  a  composition, 

there  being  no  evidence  of  it,  but  considered  it  to  be  a 

prescriptive  exemption,  which  ceased  at  the  dissolution 

of  the  abbey,  or  upon  alienation  to  a  layman.     Croke 

thcin  endeavoured  to  support  his  opinion  upon  the  stat. 

ftl  Hen.  8.,  by  arguments,  which,  however,  are  quite 

contrary  to  all  the  subsequent  authorities. 

M  m  2  If, 


Wilson. 
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1821.  If,  in  the  present  case»  the  proof  of  the  noDpayment 

p  '^'  be  sufficient  to  raise  the  presumption  of  a  prescriptive 

V.  privilege  in  the  spiritual  body  attaching  on  the  land ;  it 

would  be  the  same  with  respect  to  the  lands  bdonging 
to  all  the  alien  priories,  and  the  lesser  abbies  dissolved 
by  the  stat.  27  Hen.  8.,  many  of  which  enjoyed  ex- 
emptions. What  would  there  be  to  prevoit  them  ftoBi 
attaching  on  the  lands  in -the  hands  of  the  grantee? 
Yet  it  is  weU  settled,  that  except  where  it  was  saved  by 
the  Stat  SI  Hen.  8.,  the  dissolution  of  tlie  body  dis- 
solves the  exemption.  That  has  hitherto  been  the  law 
as  to  all  this  large  mass  of  property;  and  to  yield  tothe 
contrary  arguments,  would  overturn  the  case  oi^daam 
V.  Holmes^  and  the  other  authorities  which  have  ruled, 
that  in  these  cases  the  Court  must  presume  that  species 
of  exemption  which  would  not  have  perpetuity  in  the 
hands  of  laymen. 

If,  then,  at  tlie  time  these  lands  belonged  to  lay 
persons,  they  could  not  have  resisted  a  demand  of  tidieSi 
the  question  will  be,  whether  the  right  to  prescribe 
could  be  revived.  The  case  of  the  Bishop  of  Lincoln 
V.  Cooper  (a),  of  which  we  have  only  a  very  imperfect 
account,  is,  I  think,  distinguishable  from  this.  We 
know  the  suspicions  that  would  attach  upon  a  temporaiy 
transfer  to  the  Duke  of  Somerset^  and  it  might  have  been 
considered  as  an  undue  exercise  of  authori^,  leaving 
the  right  all  along  vested  in  the  bishop.  But  supposing 
that  the  property  was  treated  as  having  belonged  to  him, 
still  it  came  back  to  the  same  body  that  previously  held 
it  before,  and  the  decision  was  that  the  prescriptive 
right  of  the  bishop,  which  protected  it  in  his  hands, 
did   not  cease    altogether    by    its   being  parted   with 

(a)  Cro.  EL  216.     1  GwiU.  165. 

for 
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ibr  a  time;  the  grant  purporting  to  be  a  personal  182K 
privilege,  which  might  exist  in  the  bishop.  The 
principle  of  Sydown  v.  Holmes  was,  that  when  the 
body  was  dissolved,  the  privilege  was  gone ;  but  in 
the  case  of  the  Bishop  of  Lincoln,  the  body  con- 
tinued the  same.  Tithe  does  not  grow  out  of  the 
land,  bat  is  a  separate  and  distinct  property;  the 
right  might  have  existed  in  the  bishop,  while  the  land 
belonged  to  die  Duke  oi Somerset,  and  the  land,  therefore, 
might  have  become  again  discharged  when  it  returned 
to  its  former  owner.  It  was  a  question  on  the  con- 
struction of  the  grant,  whether  the  right  was  gone  by 
the  temporary  loss  of  the  land.  The  case  of  Sydavon  v. 
Holmes,  decided  about  45  years  after  this,  comes  ex- 
pressly to  the  point,  that  the  non-payment  of  tithe  does 
not  draw  with  it  a  presumption  of  such  a  durable  ex- 
emption as  would  continue  in  the  hands  of  a  layman. 

It  is  not  necessary  to  enter  into  the  consideration  of 
the  Bishop  of  Winchester's  case,  and  the  other  cases 
taming  either  upon  the  unity  of  possession,  or  upon 
the  question  whether  the  exemption  continued  when  the 
lands  were  not  in  prqpriis  manibus.  It  was  argued, 
that  as  it  was  more  beneficial  to  the  spiritual  bodies  to 
lease  their  lands  tithe-free,  they  would  derive  similar 
benefit  from  being  able  to  sell  them  with  that  privilege, 
but  observe  what  mischiefs  that  would  let  in ;  they 
might  become  utterly  impoverished  by  the  sale  of  all 
their  possessions.  Ccndey  v.  Keys  {q),  and  the  other . 
cases  prove,  that  if  the  lands  be  leased,  the  privilege 
of  order  is  suspended;  but  if  it  be  absolutely  parted 
with  it  is  lost  The  analogy  subsists  with  respect  to 
the  crown ;  it  has  the  privilege  of  prescribing,  but  in 
ihe  hands  of  its  grantee  the  lands  became  liable  of 

(ii)  4  GunU,  1308. 

M  m  3  course ; 
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1821.  course;  the  courts  do  not  presume  that  there  was  any 
durable  exemption,  but  refer  it  to  privilege  only,  which 
by  the  alienation  is  gone. 

With  all  spiritual  bodies,  the  privilege  ceases  when 
the  body  is  dissolved.     In  the  case  of  the  Dean  and 
Canons  of  Windsor[a\  where  ^^  a  prescription  was  shewed 
*^  of  a  discharge  of  tithes   in   an   abbot,   prior,  and 
^^  convent,  and  that  the  corporation  was  afterwards 
^^  dissolved,  because  all  the  monks  died,  and  the  abbot 
'^  also ;  and  it  was  bolden  by  the  Court,  that  he  ^hp 
is  now  owner  of  it,  and  boldeth  the  lands,  shall  pqr 
tithes,   for  a   layman  cannot  prescribe  in  rum  4^- 
^^  mando;  and  the  prescription  continues  no  longer  than 
^^  the  land  continued  in  the  abbot  and  convent's  hands." 
This  is  precisely  in  point     In  Degg^s  ParsorCs  Coun' 
selloTj  p.  3S2.,  it  is  laid  down  that  if  lands  beloDging 
to  any  of  the  lesser  monasteries,    and   discharged  by 
order,    had  been  granted  by  the   king  to  one  of  the 
greater  monasteries,  they  would  not  retain  the  exemp- 
tion, the  right  to  tithe  reverting  to  the  parson  imme* 
diately  upon  the  dissolution ;  and  tlie  greater  monastery 
would  not,  therefore,  hold  them  discharged.     There  is 
a  case  of  Boils  v.   Atkiiison  (&),  where  the  Abbot  of 
Abingdon  being  seized  of  laiKls  discharged  by  prescrip- 
tion, granted  it  to  All  Souls  College.    It  was  held  that 
the  discharge  was  gone,  for  it  could  not  be  intended 
to  b^  a  real  composition,  not  being  pleaded  or  found 
to   be  so,    but  that  it  was   a   mere  prescription,   and 
personal  to  the  abbot,  and  did  not  run  with  the  land. 

Upon  these  principles  and  autliorities  the  defence  is 
completely  negatived;  and  if  there  were  any  doubt  re* 
maining,  I  think  the  way  in  which  it  is  pleaded  is  not 

(tf)  GixUfoIl,  211.  (6)  1  Levinz,  1S5.     1  Sid,  320. 

sufficient 
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sufficient.  In  general  it  is  enouj<h  to  say  that  at  the,  1821. 
time  of  the  dissolution  the  abbey  held  it  discharged  by 
some  mode  or  other :  but  here  the  prescription  should 
have  be^n  pleaded  in  the  monastery  of  St.  Stephen  of 
Caen;  for  as  the  case  is  circumstanced,  the  right  is  derived 
from  that  monastery,  and  not  from  that  o{ Christ  Church* 
You  should  say  that  the  monastery  of  St.  Stepheri  had 
the  immemorial  exemption,  which  subsisted  imperish- 
ably  till  the  dissolution.  That  should  have  been  put  upon 
the  record.  You  cannot  take  the  party  by  surprise;  the 
specific  title  that  is  laid  must  be  proved.  You  are  not 
at  liberty  upon  this  statement  to  engraft  a  new  case,  ad- 
jnitting  that  Christ  Church  was  not  immemorially  pos- 
sessed, and  claiming  the  exemption  by  virtue  of  the 
jpossession  of  aoothei*  religious  body. 

We  ma}'  also  observe,  that  it  is  not  very  probable 
that  there  is  really  any  such  exemption.  The  grants 
comprise,  besides  these  woods,  other  lands,  meadows^ 
and  pastures,  all  of  which  have  gone  together.  The 
-woods,  it  is  said,  are  now  exempt,  while  all  the  rest,  the 
more  valuable  parts  of  the  property,  are  liable.  This 
would  be  a  singular  exemption.  All  the  property  passed 
by  the  same  grants,  and  by  the  same  words;  then  if 
there  had  been  this  qualified  exemption,  would  not  the 
grants  have  mentioned,  with  respect  to  the  woods,  that 
ihey  were  not  titheable  ? 

In  addition  to  this,  there  is  a  case  of  Penfold  v.  Groome 
directly  in  point ;  it  is  not  reported,  but  I  have  procured 
my  own  brief  in  it,  and  the  short-hand  writer's  note  of 
the  judgment.  It  was  a  suit,  by  a  vicar,  in  the  Ex- 
chequer. At  first  Mr.Hollistf  the  very  experienced 
counsel  who  defended  it,  set  up  a  defence  under  Sion 
Abbey,  as  one  of  the  greater  monasteries.  On  the  part 
of  the  Plaintiff,  we  were  able  to  negative  that  ground  of 

M  m  4  defence. 
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defence,  by  shewing  that  Sion  Abbey  did  not  exist  firooi 
time  immemorial.  A  very  ingenious  endeavour  was 
then  made  to  set  up,  in  express  terms,  the  same  defence 
that  is  made  here ;  they  pleaded  that  the  lands  in  question 
belonged  to  the  abbey  of  Fiscamp^  in  Normandjfj  one  of 
the  alien  priories,  and  were  held  by  them  exempt  firom 
tithes;  and  that,  coming  to  the  crown  by  the  stat 
2  Hen.  4.,  they  were  granted  to  Sion  Abbey^  without 
any  intermediate  possession  by  laymen,  A  question 
was  made  whether  the  Defendant  had  sufficiently  iden- 
tified the  lands  as  being  part  of  the  possessions  of  the 
abbey  of  Fiscamp.  Some  evidence  of  it  was  produced 
from  Domesday  Book,  and  there  was  reason  to  bdieve 
that  they  might  be  able  to  establish  it  by  some  in- 
quisitions. The  Court  was  divided  in  opinion;  the 
Lord  Chief  Baron  and  Mr.  Baron  Thompson  giving 
judgment  for  the  Plaintiff,  Mr.  Baron  Graham  differing 
from  them :  Mr.  Baron  Hotham  was  absent.  The  De- 
fendant dying,  his  representative  appealed  to  the  House 
of  Lords,  when  the  decree  of  the  Exchequer  was  affirmed, 
excepting  so  far  as  it  directed  an  account  of  the  tithe  of 
wood,  as  to  which  an  issue  was  directed.  The  reason  of 
that  was,  that  the  land  was  stated  to  be  in  the  weald  of 
Sussex ;  tlie^great  question  was  the  tithe  of  hay.  I  had 
a  recollection  of  it,  and  was  gratified  to  find,  on  re- 
ceiving the  papers  this  evening,  that  it  entirely  coincides 
with  the  views  I  had  formed,  {a) 

Reg.  Lib.  B.  1820.  fo.  1175. 
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(d)  PENFOLD  V.  GROOME. 

The  Plaintiff  was  vicar  of  Steyningy  in  Sussex,  and  the  De- 
fendant the  occupier  of  a  farm  in  that  parish,  called  Charlton 
Farm^  By  his  answer  he  stated,  that  the  only  part  of  his 
farm  on  which  he  had  cut  any  wood  was  within  the  weald  of 
Sussex,  which  from  time  immemorial  had  been  exempt  from 
payment  of  tithes  of  wood  and  underwood.  He  also  stated 
that  his  fafm  and  premises  were  long  before,  and  at  the  time 

20  of 
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of  the  dissolution  of  the  late  dissolved  monastery  of  5ton,  in        1821. 

Middlesexy  (theretofore  called  the  monastery  of  St*  Saviourf 

and  Si.  Mary  the  Virgin^  and  St.  Bridget  of  Sion^  of  the  order 

of  St.  Augustine^)  parcel  of  the  possessions  of  the  said  late 

dissolved  monastery,  being  the  demesnes  of  the  manor  of 

Charban,  in  the  county  of  Sussex,  which  belonged  to  the 

abbess  and  convent  of  the  said  dissolved  monastery ;  and  that 

the  said  manor  and  lands,  and  the  rest  of  the  possessions  of 

the  monastery  of  Sion,  (the  same  being  one  of  the  greater  *J?^  coming  to 

..-11..  ^  ^      i.  rvr5.»  the  crown  on 

monastenes,  and  havmg  possessions  of  upwards  of  20u.  per  their  supprei- 

annum, )  were  given  and  surrendered  unto,  and  came  to  the  non,  were 
hands  of  King  Henry  the  Eighth,  under  the  act  of  the  31st  ^^  ^  ®°« 
of  his  reign,  intituled  ''  An  act  for  the  dissolution  of  monas-  monas^^in 
teries  and  abbies ;"  and  that  the  said  manor  of  Charlton,  with  whose  hancU 
the  appurtenances,  (whereof  the  said  farm  and  premises,  SfTif^**"'** 
called  Charlton,  being  demesnes  as  aforesaid,  were  parcel,)  lation,  are  no 
was  before,  and  in  the  first  year  of  Richard  the  First*  and  longer  ex- 
till  the  2d  of  Henry  the  Fifth,  part  of  the  possessions  of  the  ^^ 
then  abbey  otFiscamp,  in  Normandy  f  and  that  the  said  manor 
with  the  appurtenances,  and  the  rest  of  the  possessions  of  the 
said  abbey  of  Fiscamp,  came  to  King  Henry  the  Fifth,  by 
virtue  of  an  act  of  the  second  year  of  his  reign;  and  that  his 
said  Majesty,  Kingi/eyiry  the  Fifth,  or  Kingi/fnVy  the  Sixth, 
or  King  Edward  the  Fourth,  afterwards  granted  the  said 
manor  with  the  appurtenances,  (whereof  Charlton  Farm  was 
parcel,)  together  with  various  other  possessions  of  the  said 
abbey  of  Fiscamp,  unto  the  use  of  the  said  abbess  and 
convent  of  Sion;  and  that  they  held  the  same,  and  en- 
joyed the  same,  as  parcels  of  their  possessions,  till  the  same 
were  surrendered  to  King  Henry  the   Eighth  as  afore* 
said.     And  he  believed  that  the  whole  of  the  said  Charlton 
Farm  (being  demesnes  as  aforesaid)  was  from  time  whereof, 
&c.,  held  and  enjoyed  by  the  said  abbey  of  Fiscamp,  and 
the  said  King  Henry  the  Fifth,  or  by  him  and  his  said  two 
immediate  successors,  or  by  him  and  King  Henry  the  Sixth, 
and  by  the  said  abbess  and  convent  of  Sion,  from  the  time  the 
same  were  granted  to  them,  or  by  their  tenants,  and  by  all 
other  persons  in  whose  occupation  the  same  were,  exempt 
and  discharged,  acquitted  and  privileged,  of  and  from  the 
payment  of  all  tithes  whatsoever  arising  or  growing  upon  the 
same,  and  every  part  thereof;  and  by  means  thereof*  and  by 

force 
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force  of  the  same  act,  the  said  farm  had  ever  since  been^  and 
then  wasx  exempt  and  discharged  from  the  payment  of  all 
tithes  whatsoever. 

The  Lord  Chief  Baron^  in  giving  judgment,  remarked, 
that  the  stat.  2  Hen.  5.,  for  suppressing  the  alien  priories,  |iad 
not  the  words  '^  in  as  large  and  ample  manner,"  &c.,  ttill 
less  the  words  of  the  stat.  31  Hen*  8. ;  and  that  the  non- 
pi^yment  of  tithes  for  land  alleged  to  have  come  from  eccle- 
siastical hands,  was  to  be  ascribed  to  a  privilege  that  must  die 
with  them.  He  cited  the  Dean  and  Canon  of  Wind»^% 
case  (a),  Sydovon  v.  Holmes  (6),  BMs  v.  Atkinson  (c),  i^ 
Degge^  332.,  and  observed  Uiat  in  Stfdown  v.  Holmes^  Crqh 
agreed  that  a  prescription  of  this  kind,  coming  from  an  eccle- 
siastical corporation  to  a  layman,  should  not  be  preserved 
without  an  act  of  parliament ;  but  he  conceived  it  to  be  a  r^ 
composition.  Now ,  in  the  stat.  of  Hen,  5.  there  w«e  bo 
words  to  preserve  the  privileges,  unless  their  coming  into  his 
possession  was  sufficient  for  that  purpose ;  and  with  regard 
to  that,  even  the  stat.  of  27  Hen.  8.  was  not  found  to  be  suf- 
ficient for  the  purpose  of  supporting  the  privilege  of  the 
leaser  monasteries.  It  was  thought  to  require  words  as  strong 
as  those  in  the  st^t.  31  Hen.  8.  It  was  not  a  compositioa 
real.  It  was  to  be  presumed  that  the  privilege  given  to  the 
corporation  died  with  the  corporation,  and  though  it  c^xae  ta 
the  hands  of  the  crown,  still  those  privileges  were  lost  in  ths 
way  there. 

Mr.  Baron  Thompson  thought  the  lands  were  not  identified 
with  those  of  the  abbey  of  Fiscamp  ;  but  if  they  were,  he 
agreed  that  the  privilege  was  totally  taken  away  when  the 
land  ceased  to  belong  to  it  The  statute  of  Henry  the  Fifth 
operated  in  the  same  way  as  that  of  27  Hen.  8.,  for  the  disso- 
lution of  the  lesser  monasteries ;  in  which  case  it  was  admitted 
that  every  privilege,  whether  by  prescription  or  otherwise, 
was  actually  gone  by  their  dissolution ;  and  afler  the  lands 
went  to  the  crown,  those  exemptions  did  not  exist  in  the 
hands  of  the  crown,  and  consequently  were  not  granted. 

Mr.  Baron  Graham  thought  the  identity  of  the  lands  was 
a  question  for  the  consideration  of  a  jury.  After  observing 
that  the  stat.  2  Hen.  5.  was  different  from  that  of  27  Hen.  8., 


(tf)  Godb.Qii 


(i)  Ub.sup, 
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lie  said  he  thought  it  probable  those  tithes  never  were  in 
charge  to  the  rectory,  but  were  enjoyed  as  distinct  pro- 
perty. The  land  would  be  exempt  into  whatever  hands 
it  came,  that  is  to  say,  while  in  the  hands  of  persons  able  to 
sustain  the  plea  of  absolute  discharge  of  tithe ;  for  it  had 
passed  all  along  to  persons  competent  to  prescribe  in  non 
decimando.  He  also  thought  that  if  the  lands  were  not  part 
4>f  the  possessions  of  the  abbey  of  Fiscampy  the  immemorial 
non-payment  was  only  to  be  explained  by  ascribing  it  to  an 
adfterse  right ;  the  crown  might  have  had  a  title  to  these 
tithes,  and  every  presumption  was  to  be  raised  from  the  ihcty 
which  might  be  taken  for  granted  that  the  crpwa  never  did 
pay  tithes  to  the  rector.  He  cited  Slade  v.  Di^pke  (a},  ^n4 
Lamprey/  v.  Rooke.  (b) 

It  was  stated  that  Mr.  Baron  Hotham^  who  was  absent, 
concurred  in  opinion  with  the  Lord  Chief  Baron  and  Mr* 
Baron  Thompson. 

The  decree  directed  an  account  of  small  tithes  generally. 
The  printed  cases,  upon  the  appeal  to  the  House  of  Lprds,  a^e^ 
to  be  found  in  the  collection  in  the  Lin.  Inn  Library t  vol.  v« 
p.  456.  In  the  reasons  for  the  appellant's  case,  which  are 
signed  by  Sir  A,  Piggott,  Mr.  HoUisty  and  Mr.  WcthfreU^ 
the  circumstance  of  the  land  having  always  been  in  spiritual 
hands,  is  relied  on ;  and  the  cases  of  Wood  v.  Bulstrode  (^ ), 
and  Tate  v.  Skebon  {d),  and  Walklate  v.  fVihhatio{e)f  are  cited. 
A  case  of  Si.  Amand  v.  Parker  is  alluded  to,  where  a  prescrip- 
tion in  the  abbess  and  convent  of  Sion  was  set  up,  but  dis- 
allowed, the  abbey  being  founded  within  time  of  memory. 
The  respondent's  case  is  signed  by  Sir  T.  Plumer  and  Sir 
Samuel  RomiUy.  The  decree  was  affirmed  with  the  vari- 
iiticm  mentioned  in  the  text. 


1«91. 


(a)  Hob.  S95.     1  GwUl,  385.  {b)  Amb,  291.    5  Gwitt.  859. 

(c)  S  Wood,  289.  (<0  4  Woody  550.     4  GwiU.  1503. 
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COPE  V.  PARRY. 

(Before  the  Lord  Chief  Baron  and  Masters  Stephen  and 
Courteruy^  for  the  Master  of  the  RoUu) 

J/Tf  COPE,  in  his  marriage-settlement,  oofeoanted 
with  JoneSj  a  trustee,  to  surrender  to  himaoopy- 
hold  estate,  to  hold  to  the  uses  of  the  settl^nent  Cope 
being  dead,  the  bill  was  filed  by  the  persons  interested 
under  the  settlement,  against  the  Defendant,  who  had 
purchased  the  estate,  as  it  was  stated,  with  noCioe^  to 
compel  a  performance  of  the  covenant. 

Mr.  Bemfon  and  Mr.  Gardner  for  the  Defendant, 
objected  that  Jones^  the  trustee,  ought  to  have  been 
made  a  par^.  They  cited  Attorney  General  y.  Green  [a) 
and  Cooke  v.  Cooke  (&),  where  it  was  held  that  in  a  bOl 
for  the  specific  performance  of  a  covenant  entered  into 
with  A.  in  trust  for  B^  A,  must  be  a  party. ' 

Mr.  Heald  and  Mr.  Parker j  for  the  Plaintifis. 


The  Lord  Chief  Baron  said,  that  the  efiect  of  the 
surrender,  if  the  Court  decreed  it,  would  be  to  give 
Jones  the  l^al  estate.  He  ought,  therefore,  to  be  a 
party;  otherwise  another  suit  might  become  necessary 
against  him.  (c) 


March  15. 

A  person  ex- 
anunedasa 


Jones  was  made  a  Defendant,  and  the  cause  came  on 
Bffsinh^oreXhQ  Master  of  the  BjoUs.    Jbn^  had  beoi  pre- 


(a)  2  Bro.  C.  C.  492.  {h)  2  Vem,  56. 

(c)  See  Head  v.  Ld.  Teynham,   1  Car,  57.     ITood  v. 
4  Mad.  186. 


viously 
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riously  examined  as  a  witness  for  the  Plaintiffii,  and  an        1881* 
objection  was  now  made  to  the  reading  of  his  evidence, 
)n  the  ground  of  his  being  a  party  in  the  cause,  and 
there  having  been  no  order  to  examine  him« 

witneis  ifor  the 

The  Master  of  the  SoUs  over-ruled  the  objection*  afterwSu^ 

Jones  was  not  interested  in  the  subject  of  the  suit,  or  in  mwicadefeBd- 

BDty  and  not 
the  costs,  as  whatever  the  result  might  be,  his  costs  must  beinc  inter- 
be  paid.    There  could  be  no  occasion  for  an  order,  as  ^QThkij. 
he  was  not  a  party  at  the  time  of  his  examination;  nor  dence  may  be 
could  it  then  be  known  that  he  would  become  a  party 
afterwards,  (a) 

(a)  See  Wy,  Pr.  Reg,  420.,  where  it  is  hud  down  that  a  person 
bang  examined  as  a  witness,  and  afterwards  made  a  defendant,  hit 
Icpodtion  cannot  be  read,  although  he  be  only  a  trustee. 


OSBALDISTON  v.  ASKEW.  JmuiB. 

npHIS  was  a  suit  for  the  specific  performance  of  an  The  Maiter^t 
"^   agreement  made  in  the  year  1812,  for  the  purchase  j^^^^of 

of  an  estate  of  about  70  acres  of  land.     In  July  1818,  title,  will  not 

be  suflsended, 
there  had  been  a  reference  of  the  title.    In  the  course  of  to  wait  the  dfr- 

the  suit,  a  person  of  the  name  of  Gait  laid  claim  to  a  cinonof  a  soit 

^       ^  ,    .         ^  commenced 

part  of  the  estate,  consisting  of  about  eleven  acres,  and  against  the 

filed  a  bm  for  the  recovery  of  it,  against  the  Plaintiffi  '.^^ 
in  this  suit,  the  vendors.     A  plea  was  put  in,  which,  upon  of  part  of  tne 
argument  before  the  Vice  Chancellor,  was  overruled,  two  suits  may 

The   Plaintiffi  in   this  suit  appealed  from   the   order  be  heard  to- 

gether. 
overruling  the   plea,  and  they  now  moved  that  the 

Master's  report  on  the  title  might  be  suspended  till  after 

the  hearing  of  the  appeal,  or  that  the  Master  might  be 

at  liberty  to  report  specially.     It  was  stated,  by  a£Sdavit, 

that  all  the  objections  to  the  title  were  removed,  except 

that 
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1821.       guardian  or  guardians  ought  to  be  appointed  for  him  by 
l,\p  ",  \    the  Court     It  charged,  that  by  the  marriage  of  the 
Steathmou   PlaintiflTs  parents,  he  was  legitimated  by  the  law  of 
Coui^of    '^^^^^^  <^d  that  he,  therefore,  had  right  to  the  title 
SraATHMOBs.  and  dignity  of  Earl  of  Strathmore^  and  to  the  testator^s 
other  Scotch  titles,  dignities  and  honors,  and  also  to 
divers  baronies,  lands  and  hereditaments,  situate  in  Scot^ 
landj  of  which  the  testator  was  possessed  at  the  time  of 
his  death ;  but  that  the  Defendant,  Thomas  BaweSf  dis- 
puted hb  right  to  the  title,  and  that  he  and  his  son, 
T.  G.  BoweSi  alleged  themselves  to  be  entitled  to  the 
estates  in  Scotland.     It  also  charged,  that  the  persons 
to  be  appointed  his  guardians  ought  to  be  directed  to 
take  all  proper  steps  to  establish  his  right  to  the  title  of 
Strathmorej  and  the  other  Scotdi  titles. 

The  Defendant,  described  in  the  bill  as  the  Honour 
able  JTiomas  Bawes^  appeared  by  the  name  of  the  Ri^t 
Honourable  Thomas  BaaoeSj  Earl  of  .Strathnu^re  and 
Kinghom,  and  pleaded  in  bar,  that  the  Plaindff,  who 
in  the  bill  was  called  and  described  by  the  name^  styles 
and  title  of  the  Right  Honourable  John  Bawes^  Earl  of 
Strathmorej  was  not  in  law  Earl  of  Strathmorcy  nor  entided 
to  assume  and  use  the  style  and  dignity  of  Earl  of 
Strathmore;  and  that  the  Defendant,  who  in  the  said 
bill  was  impleaded  and  sued  by  the  names  and  descrip- 
tion of  the  Honourable  Thomas  Bowesy  was  in  law  Earl 
of  Strathmore  and  Kinghomi  and  that  the  Defendant 
alone  was  entitled  to  take  and  use  the  name,  style,  and 
title  of  Earl  of  Strathmore  and  Kinghom,  and  ought  to  be 
impleaded  and  sued  by  that  name,  style,  title,  and  dignity. 

The  plea  then  averred,  in  substance;  that  John  BcnseSi 
theretofore  Earl  of  Strathmore  and  Kinghom,  who  was 
seised  of  the  earldom  to  him  and  the  heirs  male  of  his 
body,  died  in  1776,  leaving  JoAn  JSotur^his  eldest  son, and 

heir- 
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heir  male  of  his  body,  and  George  Barnes^  his  second        1881. 

son,  and  the  Defendant  Thomas^  his  third  son,  and  no    1^^  't  \ 

The  £8n  01 
Other  issne  male  of  his  body ;  that  thereupon  the  said  Stratbmou 

John  BcnveSj  the  son,  became  entitled  to  the  earldom,     co  ^t     of 

and  enjoyed  it  until  the  time  of  his  death,  which  hap-   Stbathmou. 

pened  on  the  Sd  day  of  July  1820;   that  by  letters  ' 

patent  bearing  date  the  7th  day  of  August  1815,  the 

said  John  Bawes^  last  Earl  of  StrcUhmore  and  Kinghom, 

was  created  a  Baron  of  the  United  Kingdom  by  the 

title  of  Baron  Bowes  of  Streatklam  Castle^  in  die  county 

of  Durham,  and  of  Lunedalej  in  the  county  of  Yorkf  to 

hold  to  him  and  the  heirs  male  of  his  body,  lawfully 

begotten,  and  to  be  begotten  for  ever;  that  the  said 

George  Bowes,  second  son  of  the  first-named  John  BatoeSj 

Earl  of  Strathmore  and  Kinghom,  departed  this  life, 

without  issue  surviving  him,  in  the  lifetime  of  his  eldest 

brother,  the  said  John  Bowes ;  that  the  said  Joftn  Bowes, 

last  Earl  oS  Strathmore  and  Kinghom,  and  Baron  Bowes, 

died,  as  aforesaid,  on  the  Sd  day  oijuly  1820,  and  that 

he  died  without  issue  male  of  his  body  lawfully  begotten ; 

that  the  Plaintiff  John  Bowes  MiUner  was  bom  of  the 

body  of  Mary  MiUner,   now  calling  herself  Countess 

Dowager  of  Strathmore  (then  Mary  MiUner,  spinster,) 

and  that  at  the  time  of  the  birth  of  the  Plaintiff  the  said 

last-named  John  Bowes,  Earl  of  Strathmore  and  King^ 

horn.  Baron  Bowes,  was  unmarried,  and  the  said  Mary 

MiUner    (now   calling  herself    Countess   Dowager   of 

Strathmore)  was,  at  the  time,  also  a  single  woman  and 

unmarried ;  and  that  the  said  John  Bcwes,  last  Earl  of 

Strathmore  and  Kinghom,  Baron  Bowes,  and  the  said 

Mary  MiUner,   before  and  at  the  time  of  the  said 

Plaintiff's   birth,   were  natural-bora    subjects    of   the 

kin^  resident  and  domiciled  in  England;  and  the  said 

John  Bowes,  Earl  of  Strathmore  and  Kinghom,  Baron 

Bowes,  was  a  peer  of  the  United  Kingdom  of  Great 

Britain  and  Ireland ;  and  that  the  Plaintiff  John  Bowes 

Vol.  11.  Nn  MiUner, 
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1821.       'MiUner^'waa,  at  his  birth,  a  bastard,  and  was  and  is 
Th  E   Irf    thereby  incapable  in  law  of  inheriting  the  title,  style, 
STaATHMOKE    and  dignity,  of  Earl  of  Strathmore  and  Kinghonij  as 
CoimL.of    heir  male  of  the  body  of  the  said  JoAn  Ba»«,  last  Earl 
Stbatbmobe.  of  Strathmore  and  Kinghorn^  Baron  Banes :  and  that 
the  said  John  Bowes,  last  Earl  of  Strathmore  and  King- 
horn.   Baron  Barnes^   died,   as  aforesaid,   on   the  said 
Sd  day  of  July  1820,  without  lawiul  issue  of  his  body, 
leaving  the  Defendant,  his  brother  and  heir  at  law;  and 
thereupon  the  Defendant  became  heir  at  law  and  heir 
male  of  the  body  of  the  said  John  Bowes,  the  fiufaer, 
and  first-named  Earl  of  Strathmore  and  Kinghom,  and 
the  title  and  dignity  of  Earl  of  Strathmore  and  Kinghom 
descended  upon  and  came  tb  the  Defendant;  and  that 
he,  the  Defendant,  alone  now  is  in  law  entitled  to  take 
and  assume  the  same.     The  plea  concluded  thus :  '^  And 
the  Defendant  doth  plead  the  matters  aforesaid  in  bar 
to  the  said  bill  so  filed  and  instituted  by  or  on  behalf 
*^  of  the  said  Plaintiff,  by  the  name,  title,  and  style  of 
Earl  of  Strathmore,  against  this  Defendant,  by  the 
name  and  description  of  the   Honourable   Thomas 
<<  Bowes.     All  which  matters  and  things  this  Defend- 
^*  ant  doth  aver  to  be  true,  and  he  pleads  the  same  io 
**  bar  to  the  said  bill,  and  humbly/'  &c. 

Mr.  Hart,  Mr.  Horne,  and  Mr.  ShadweU,  in  support 
of  the  plea. 

There  are  two  questions  upon  this  plea.  1st,  Whether 
the  facts  constitute  a  competent  defence?  and,  2dly, 
Wliether  the  form  of  pleading  them  is  regular  ?  The  first 
and  only  question  on  tlie  merits  is,  whether  the  natural 
ehild  of  a  Scotch  peer  domiciled  in  England,  and'cohabit- 
ing  with  an  English  woman,  is  capable  by  law  of  inheriting 
a  Scotch  dignity  by  the  subsequent  marriage  of  his  parents. 
If  the  title  had  been  an  English  one  there  could  have 
been  no  doubt  he  would  not  have  been  entitled ;  this 

was 
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WBs  decided  by  the  Barons  at  the  Parliament  held        1821. 

in  the  20th  Hen.  S.  {a)     In  Patrick  v.  Sheddon^  decided     1.    -    .'  - 

in   the  House  of  Lords  in  1809,  it  was  held  that  a   Steathmobk 

person  bom  in  AmericOj  the  son  of  a  Scotchman  by    c^p^of 

birth,  but  then  resident  in  America^  and  who  afterwards   Stbathmou. 

married  the  mother,  Was  not  entitled  to  inherit  an  estate 

in  ScotlamL     That  case  cannot  be  distingubhed  from 

the  present.     It  is  suggested  that  the  Plaintiff  might 

possibly  be  entitled  to  the  Scotch  earldom,  but  not  to  the 

Scotch  estates ;  the  title  to  a  dignity  is  governed  by  the 

same  rules  as  inheritances  in  land,  and  the  plea  avers 

that  the  parties  were  both  resident  and  domiciled  in 

England.    This  species  of  plea  is  recognized  by  Lord 

JSedesdale.  (a)     With  respect  to  form,  there  is  no  di^ 

tinction  in  equity  between  pleas  in  bar  and  abatement ; 

they  are  always  pleaded  in  bar  to  the  whole  or  such 

parts  of  the  bill  as  they  apply  to ;  in  the  case  of  a  plea 

that  the  Plaintiff  suing  as  administrator  is  not  adml- 

nistrator,  it  always  concludes  in  bar. 

When  a  question  of  this  sort  arises,  the  Court  has  juris- 
diction to  decide  it.  If  the  Defendant  is  the  Earl,  he  is 
entitled  to  a  letter  missive,  and  is  not  bound  to  appear  on 
being  served  with  a  subpoena ;  and  almost  every  proceed- 
ing in  the  cause  would  vary  according  to  the  fact.  It  is 
said  that  the  bill  merely  seeks  an  account  of  the  estates, 
and  that  the  question  of  title  only  arises  incidentally. 
There  is  an  express  charge  that  the  Plaintiff  is  l^itimate, 
and  is  entitled  to  theScotch  property  and  dignities,  and  that 
steps  ought  to  be  taken  to  protect  his  right  to  them ;  he 
tenders  this  issue  himself,  and  submits  the  question  to 
the  Court  If  the  plea  is  defective,  the  Court  will  allow 
it  to  be  amended,  as  scarcely  any  step  can  be  taken 
without  raising  the  question. 

(a)  Co.  LUt.  245.  a.  (4)  Tr.  3d  ed.  187. 

Nn  2  In 
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18S1.  In  the  eourse  of  the  argument  in  support  of  die 

Th  E   1   f    P'^  ^^  ^^  Chancellor  made  the  following  observ- 

Stbathmoee  ations.  — *The  Plaintiff  only  sues  as  Lord  StraAmortj 

CottDCest  of    ^^  P^^  contains  no  allegation,  either  that  the  title  of 

graATHMOAB.   Strathmore  andKingham  is  the  same  as  that  &(  Sirathmore, 

or  that  the  Plaintiff  was  bom  in  England;  there  b  aa 
all^ation  that  his  parents  were  domicSed  in  JSp^gbiM^ 
which  might  be,  dthougfa  he  was  bom  in  SootiamL 
9iouId  not  the  plea  have  averred,   that  the  hw  of 
England  affected  their  state  and  condition  ?    The  elfect 
of  birth  in  Scotland  in  the  American  case  was  altogether 
reserved.    There  are  several  very  singular  decisions  wA 
respect  to  Scotch  marriages ;  in  one  case^  where  a  pntf 
went  from  England  and  remained  in  Scotland  ibr  a  short 
time,   it  was   held  that  he  had  given  up  his  former 
domicil,  but  had  not  acquired  a  new  one^  and  therdbie 
that  it  was  sufficient  if  he  was  married  accordii^  to  tlie 
law  of  the  Christian  church.     In  this  ease  the  party 
was  afterwards  created  an  English  pear.  Where  a  SeM 
peer  is  one.  of  the  sixteen  representative  peers,  a  ques- 
tion might  arise  how  far  his  residence  here  would  alter 
his  character,  and  the  effect  of  the  late  Lord  Stratk- 
more*8  residence  in  Durham  ought  to  be  considered. 
The  distinctions  on  this  subject  are  very  refined;  the 
House  of  Lords  has  held,  that  if  a  man  goes  to  tiie 
East  Indies  in  His  Majesty's  service,  he  continues  a 
Scotchman,    although  he  resides  there;  but  that  if  he 
goes  oqt  in  the  Company's  service,  it  alters  his  domidl, 
and  he  gets  into  the  province  of  Canterbury.     Suppose 
one  of  tlie  members  for  Yorkshire  were  to  die  intestate 
in  London,  would  he  die  intestate  in  Canterbury  or  Yarif 
being  resident  here  for  parliamentary  purposes  ?    With 
respect  to  a-  Scotch  peer,  it  will  be  necessary  to  con- 
sider what  the  law  would  have  been  prior  to  the  UoioD, 
when  he  was  under  an  obligation  to  attend  the  parlia- 

meot 
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ment  in  Scotland^  and  also  what  would  have  beeti  the        1821. 
effect  of  occasional  residence  in  England  on  his  Scotch    ^ "'  '  ".    -• 
character,  and  on  his  state  and  condition  asa&o/cAmon,   Stbathmou 
and  then  what  alteration   has  been  created  in  conse-    CountMsof 
quence  of  the  Union.     If  the  House  of  Lords   will  Bteathvouu 
allow  me  to  decide  this  question  here,  it  must  be  after 
great  research  on  the  subject     Has  it  ever  been  deter- 
mined that  marriage  would  legitimate  a  child  in  one 
country  and  not  in  another  ?  I  do  not  know  whether  I 
may  not  have  been  guilty  of  a  breach  of  privilege  is 
some  of  the  orders  which  I  have  made,  (a)     Perhaps  I 
could  not  call  upon  the  Defendant  to  answer  upon 
service  of  a  subpoena  only,  without  directing  an  enquiry 
somewhere.      There  is   already  a  petition  before  the 
House  of  Lords  from  one  of  these  parties ;  the  question 
had  better  be  determined  there  before  this  suit  goes 
on.      The  other  party  can    also  present  a  petition. 
Without,  however,  entering  into  the  question  of  juris- 
dicdon^  this  plea,  without  more  averment,  cannot^   I 
think,  be  sustained. 

The  Attorney  General^  Mr.  Wingjield,  Mr.  Aber- 
qrombie^  Mr.  Pepys^  and  Mr.  Biekersteth  were  to  have 
argued  against  the  plea.  It  was  understood,  however, 
that  the  plea  was  overruled  without  prejudice  to  any 
of  the  questions  which  had  been  raised,  and  which  were 
very  briefly  discussed,  {b) 


{a)  ISs  Lordship  on  a  former  occanon  bad  directed  orders^  in 
which  the  Pfadntiirwas  named,  to  be  drawn  up  thai : — JoiMBawti, 
^liog  himsdf  Earl  of  Straikmore. 

(6)  The  right  of  the  parties  to  the  earldom  was  afterwards  argued 
at  great  length  in  the  House  of  Lords,  before  a  Committee  of  Privi- 
leges, both  by  Scotch  and  English  counsel,  and  the  question  was 
decided  in  favour  of  the  Defendant. 

N  n  S  His 
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1821.  Hia  Lordship  (without  entering  into  the  question  of 

Z^  «  ',   -   jurisdiction)  doth  declare  that  the  said  plea  cannot  be 

Stbathmobi  sustained  with  its  present  averments. 

ComSenof  Reg.Lib.  A.  1820.  fo.78«* 

SraATHMou. 


Feb.  S4.  «7.     Eaparte  WHITCHURCH,  in  the  Matter  of  ROOD. 

■ 

A  mort^i^  r  m  iHIS  was  a  petition  to  stay  the  bankrupt's  certificate. 
STrtay^SSL.  The  commission  issued  on  the  15th  ofjime  1820. 

rupc's  certifi-    On  the  1 6th  of  August^  being  the  third  meetings  the 

Thedrcum-  petitioner,  who  was  a  creditor  by  mortgage,  applied  to 
**"°£**^**"  prove  his  debt,  and  to  have  the  mortgaged  premises 
tendered aoy  sold;  on  the  16th  of  August^  at  another  meeting  his 
S^  ee^L  ^^^^"^^  ^^'^  examined,  and  his  claim,  which  was  for 
will  not  pre-  19,975A,  was  admitted  to  the  extent  of  17,000/.,  to  be 
praendnff  ™  augmented,  if  the  bankrupt  should  not  substantiate 
Mich  a  pe-        agunst  him  a  demand  of  about  SOOOl.    The  petition 

Where  the    stated,  that  the  value  of  the  mortgaged  premises  would 

amount  of  the  ^q^   \^  sufficient  to  cover  the  petitioner's   debt,  and 

mortgage  debt  . 

was  msputed,    prayed,  that  till  the  amount  could-  be  ascertained,  the 

wSdSn  certificate,  which  had  been  signed  by  tiiree  fifths  of  the 
the  ban&rupt  Other  creditors,  and  the  commissioners,  might  be  stayed. 
diouMbe*^  The  petition  having  been  dismissed  with  costs  by  his 
ascertained.       Honour  the  Vice  Chancellor  (a),  was  now  reheard  upon 

appeal  to  the  Lord  Chancellor. 

It  appeared  by  the  affidavits,  that  the  bankrupt  and 
the  petitioner  had  been  in  partnership  together  with 
three  other  persons,  as  brewers,  until  the  year  1811, 
when  the  partnership  was  dissolved,  as  the  bankrupt 
stated,  without  his  consent.     In  the  beginning  of  the 

(a)  1  Glyn^Jam.ll. 

year 
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year  1819,  the  bankrupt  had  made  a  claim  upon  the         1821. 
petitioner  for  a  share  of  the  subsequent  profits  of  the      ^  l/  '  ij 
trade,  and  had  filed  a  bill  against  him  for  an  account ;  Whitchurcb 
he  afterwards,  with  a  view,  as  he  stated,  of  compelling  a  ' 
speedy  settlement,  drew  some  bills  of  exchange  in  his 
own  name  on  the  partnership  firm  of  Whitchurch  and 
Company,  and  accepted  them  as  a  partner  in  that  firm ; 
upon  this   the  petitioner   procured   an   injunction    to 
restrain  him  from  using  the   partnership   name;  and 
subsequently,  and  after  the  bankruptcy,  caused  him  to 
be  apprehended  on  a  charge  of  forgery,  when  he  was 
committed  for  trial,  but  afterwards  admitted  to  bail  by 
the  Court  of  King's  Bench. 

The  assignees  had  commenced  an  action  against  the 
petitioner,  to  contest  the  validity  of  some  of  his  secu- 
rities ;  at  the  trial  of  which  they  desired  to  examine  the 
bankrupt  as  a  witness.  The  amount  of  the  petitioner's 
debt,  after  deducting  the  value  of  the  mortgaged  pre- 
mises, was  sufficient  to  turn  the  certificate. 

Mr.  CuUen  and  Mr.  Montagu  for  the  petitioner.  The 
Vice  Chancellor  intiipated^  independently  of/ the  par- 
ticular circumstances  of  this  case,  that  a  mortgagee 
could  not  apply  to  stay  a  certificate.  This  principle 
cannot  be  sustained ;  he  cannot  be  distinguished  from 
other  creditors ;  the  stat  5  G.  2.  c.  SO.  5.10.  confers  the 
privilege  on  all  creditors  without  distinction ;  and  Lord 
Hardmcke  has  held,  that  the  words  ai'e  to  be  con- 
strued as  meaning  creditors  who  show  a  reasonable 
ground  for  a  claim,  exparte  Williamson,  {a)  This  case, 
and  two  others  referred  to  m  4tkinsy   were  decided 


(a)  1  Atk,  85.    See  exparte  Ranubotham,  and  other  cases  referred 
to  in  Co.  B»L,f  7  ed.|  p.442«  445. 

N  n  4  on 
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1821.       on  special  circumstances,    but   support  the  geneid 
X^     principle- 

WHXTCHUmGB. 

Mr.  Basej  on  the  other  side,  contended,  that  a  creditor 
hy  mortgage^  standing  originally  with  an  interest  advene 
to  the  commission,  though  admitted  by  a  spedal  indol* 
gence  to  receive  dividend  on  the  diflference  between  his 
debt  and  the  value  of  his  pledge,  was  not  entitled  to  the 
general  rights  of  a  creditor ;  the  Iq^lature  could  not 
have  intended  to  place  him  in  this  respect  on  the  same 
fi^oting  as  creditors  who  have  duly  proved.  He  could  not 
vote  in  the  choice  of  assignees  ;^  and  though  the  petitioa 
had  stood  over,  when  before  the  Vice  Chancellor^  io 
order  to  search  for  precedents,  no  instance  had  been 
found  of  a  mortgagee  interfering  with  the  oertificnte. 
Besides  this,  the  delay  of  the  petitioner,  in  not  going 
before  the  commissioners  till  the  third  meeting  and  not 
bemg  then  prepared  to  ascertain  the  balance  of  his 
account,  ought  in  this  instance  to  exclude  him  finom  in* 
teiposing  further  obstacles  to  the  allowance  of  the  oer* 
tificate :  it  was  on  this  latter  ground  that  the  Vice  Choh 
ceUor  decided. 

The  LoBD  Chancellor. 

If  the  case  is  to  be  decided  on  the  special  dream- 
stances,  it  will  not  be  of  much  consequence ;  but  if  it 
is  to  be  determined  on  general  principles,  the  question 
is  one  of  grieat  importance.  Upon  general  principles, 
when  not  affected  by  special  circumstances,  I  should 
think  the  third  meeting  not  too  late  for  the  mortgagee  to 
apply;  for  he  has  to  consider  first  what  his  pledge  will 
produce,  and  what  claim  he  has  beyond  that ;  and  up  to 
•  that  time,  he  probably  cannot  know,  whether  his  (oppo- 
sition to  the  certificate  will  be  worth  any  thing.  No  one 
ever  intended  better  than  Lord  Bosshfn  did  when  he 

4  made 
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made  the  general  order;  he  meant  it  to  diminbh  the        1821. 
business  in  bankruptcy,  but  it  has  in  fact  increased  it.         ~'  "r 
Generally  speaking,  the  mortgagee  has  very  little  to  do  Wbitcboecb. 
with  proof  under  the  commission ;  because,  in  ordinary 
cases,  his  pledge  is  worth  more  than  his  debt,  and  he  is 
therefore  pretty  sure  of  being  satbfied ;  but  I  have  been 
misled  by  a  general  impression,  if  there  have  not  been 
cases  where  mortgagees  have  petitioned  to  stay  the  cer- 
tificate.    When  a  party  has  a  mortgage  for  present  and 
future  debts,  and  to  protect  him  firom  the  payment  of 
bills,  and  the  state  of  the  account  is  known  to  neither 
party,  or  where  it  is  admitted  that  th^  pledge  will  be 
insufficient,  I  am  mistaken  if  Lord  TAurZoto  has  not  said, 
that  he  might  petition  for  this  purpose. 


The  hard  Chancellor  desired  the  book  of  the  secretary  Feb.  S7. 
of  bankrupts  to  be  searched,  to  see  if  there  were  any 
cases  in  which  mortgagees  had  interfered  with  respect 
to  the  certificate.  If  no  case  could  be  found,  he  should 
say,  that  it  appeared  to  him,  that  there  might  be  cases 
where  he  should  be  allowed  to  interfere,  and  there  might 
be  others,  where  it  ought  not  to  be  permitted.  But  he 
could  not  charge  the  petitioner  with  laches  for  not 
coming  till  the  third  meeting;  for,  till  he  saw  what  was 
the  amount  of  the  proof  made,  he  could  not  know  whe- 
ther  his  interposition  with  respect  to  the  certificate 
could  be  of  any  use  to  him. 

Several  orders  were  afterwards  found,  made  in  cases 
in  which  mortgagees  had  petitioned  with  respect  to  the 
*  certificate,  {a) 


{a)  See  1  GUJam.*!^. 

The 
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1821.  7%^  Lord  Chancellor. 

Exparte  \  have  had  a  difficulty  in  findini;  what  is  the  state  of 
'  the  account  now  appearing  on  the  proceedings  under 

March  6.  ^^  bankruptcy :  it  seems,  there  is  not  any  thing  on  the 
proceedings  to  question  the  petitioner's  debt;  and  it 
strikes  me  that  the  state  of  the  demand  ought  in  some 
way  or  other  to  be  ascertained  in  the  bankruptcy; 
and  that  it  is  not  fair,  that  while  the  petitioner  stands  a 
creditor  for  a  large  amount  upon  the  proceedings,  the 
assign^  should  be  contending  with  him  at  law ;  and 
having  got  the  bankrupt  his  certificate,  have  him  ex- 
amined as  their  witness.  Much  consideration  is  cer- 
tainly due  to  the  bankrupt ;  and  when  I  state  it  as  my 
opinion,  that  the  mortgagee  may  have  something  to  do 
with  the  certificate  when  the  amount  of  his  debt  is  as- 
certained, it  would  be  doing  injustice  not  to  give  the 
bankrupt  an  opportunity  of  shewing  that  he  has  called 
in  question  the  amount  of  the  debt ;  but,  as  the  case 
now  stands,  there  is  a  proof  upon  the  proceedings 
without  any  allegation  against  it*  I  think  the  certificate 
should  not  go  into  the  world :  it  should  be  lodged  in 
the  office,  and  it  may  have  efiect  firom  the  present  time  if 
the  bankrupt  should  make  out  his  case.  Let  the  trial  stand 
over  till  the  next  assizes ;  and  the  bankrupt  may  in  the 
mean  time  shew  any  thing  upon  the  proceedings,  im- 
peaching the  amount  of  the  petitioner's  debt,  or  he  may 
go  before  the  commissioners  and  state  any  thing  ma- 
terial against  it 
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1821. 

ANONYMOUS.  Feb.  n. 

March  10. 

'^^UW^  AGAR  moved  that  the   six  clerk   might  be  Tbeguardiao 

directed  to  receive  the  answer  of  the  Defendants ;  defendant, 
it  had  been  taken  by  commission,  and  was  the  joint  being  a  co- 
answer  of  an  infent  Defendant,  and  of  his  mother,  who  p„4°ngin  ^ 

was  also  a  Defendant*  and  was  his  guardian ;  it  was  signed  }^^\  answer, 

,  .  ,       \  '^eed  only  sigo 

by  her,  but  the  six  clerk  conceived  it  to  be  necessary,  it  once. 

that  she  should  sign  it  again  as  guardian  to  the  infant 

TheZor^^  Chancellor ^ — If  there  has  been  a  practice  that 
the  party  should  sign  twice,  it  ought  not  to  be  disturbed; 
but  one  signature  I  should  have  thought  was  sufficient. 


The  Lord  Chancellor. 

I  have  sent  for  the  answer,  and  have  seen  the  com-  Mar<^  lo. 
mission  and  certificate ;  the  registrars  are  of  opinion  that 
it  f6ay  be  received ;  and  it  struck  me,  that,  considering 
the  nature  of  the  caption,  and  that  it  was  certified  to  be 
the  answer  of  the  Defendant  for  herself  and  as  guardian, 
there  was  sufficient  to  make  it  the  answer  in  both  capacities* 


A 


1822. 
ROWE  17.  WOOD.  ik^^^^is. 

17.  SO.  22. 

FTER  the  plea  in  this  cause  had  been  over-ruled  (a),  Motion  for  the 

and  the  answer  of  the  Defendants  had  been  put  in,  ^  a  receiver 

upon  a  mort- 
gagee of  mines,  who  had  become  a  partner  by  purchasing  shares  in  them,  upon  the 
ground  of  mismanagement,  and  excluding  the  mortgagor  Irom  interference,  refused; 
the  parties  having  r^gulat^  their  rights  by  subsequent  agreement,  and  the  mortgagee 
not  admitting  that  his  mortgage  was  sadraed.  z 

The  rights  and  duties  of  a  person  in  that  situation  not  to  be  governed  solely  by  prin- 
dples  applicable  to  one  who  stands  simply  in  the  character  of  a  mortgagee  or  partner. 

Mortgagee  in  possession  of  mines  not  bound  to  expend  more  than  a  prudent  owner. 

If  he  can  be  deprived  of  the  possession  on  the  ground  of  mismanagement,  it  must 
be  of  a  clear  and  specified  nature. 

(a)  Vol.i.  p.  915. 

the 
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1822.  the  Plaintiff  filed  a  supplemental  bill,  praying  that  the 
agreementsof  ilfayl818,  and  March  1819  (a),  might  be 
set  aside,  and  that  a  receirer  of  the  mines  might  be  ap- 
pointed 

A  motion  for  a  receiver  was  now  made.  The  Plaintiff 
stated  that  th^  accomits  were  improperly  kept,  and  the 
mines  injured  by  mismanagement;  that  they  would  be 
much  improved,  and  the  produce  greatly  increased,  by 
judicious  expenditure  and  working,  and  that  he  was  alto- 
gether excluded  from  the  superintendence  of  them* 
He  also  complained,  that  no  satisfactory  account  had 
been  given  in  the  answer  of  the  bills  issued  in  the  name 
of  the  Crinnis  Mine  Company^  to  which  he  still  conti- 
nued liable ;  and  insisted  that  the  debt  due  to  M.  Wood 
had  been  discharged,  which  was  attempted  to  be  shewn 
by  affidavits  contesting  the  justice  of  several  items  in 
the  accounts.  On  the  part  of  the  Defendants^  the  WoodSy 
the  allegations  of  misconduct  and  mismanagement  were 
denied ;  they  contended  that  a  considerable  balance  was 
due  upon  the  mortgage  account ;  and  it  was  stated  that 
the  Crinnis  tnlls  had  never  been  presented  to  Rofooe  fin 
payment,  or  been  brought  into  the  mine  accounts. 

The  Attorney  General^  Mr.  Home^  Mr.  ShadweU^  and 
Mr.  Knightf  for  the  Plaintiff 

Mr.  Healdj  Mr.  Sugden^  and  Mr.  SideboUom^  for  the 
Defendants. 

The  Lord  Chanceixor. 

The  great  difficulty  which  I  feel  arises  from  not 
seeing  upon  what  principle  I  am  to  interfere^  in  the 
present  stage  of  the  proceedings,  to  deprive  the  Defend- 
ant of  the  possession  of  the  mine,  not  only  as  mortgagee 

(a)  Vol.i.  p.  325.  340. 

but 


CASES  IN  CHANC5ERY. 

but  as  partner;  and  where  I  must  assume,  that  the 
agreements  stated  in  the  pleadings  are  binding  until 
they  have  been  set  aside. 

Mr.  Beckford  was  mortgagee  of  a  West  India  estate, 
which  may  be  repres^ted  to  be  in  some  degree  like  a 
trade ;  and  is,  in  that  respect,  similar  to  a  mine.  In  the 
case  of  Rose  v.  Nixon  (a),  before  Lord  Hardwickej  in 
17S7,  an  ejectment  had  been  brought  against  a  person 
to  recover  certain  coal  mines,  and  a  verdict  was  given 
against  him.  He  afl;erwards  filed  a  bill  for  an  injunc- 
tion and  an  account  of  the  profits ;  and  it  was  contended, 
that  it  was  in  the  nature  of  an  action  for  mesne  profits ; 
but  Lord  Hardwicke  held,  that  it  was  to  be  considered 
as  a  trade,  and  that  many  things  were  to  be  taken  into 
account  which  were  not  taken  into  account  in  the  rent 
of  a  landed  estate;  and  finding  that  the  plaintiff  at  law 
had  obtained  the  verdict  unrighteously,  he  said,  upon  the 
principles  which  I  have  mentioned,  he  would  decree  an 
account  of  the  mesne  profits ;  and  stated,  among  other 
reasons,  that  a  mine  was  in  ithe  nature  of  a  trade.  But 
if  the  Court  will  take  jurisdiction  in  that  way,  it  must 
take  it  with  all  the  difficulties  which  belong  to  it.  If  a 
man  is  mortgagee  of  a  mine,  and  the  mortgagor  comes, 
as  you  do  here,  to  complain  of  mismanagement,  the 
first  thing  that  requires  consideration  is,  what  is  a 
mortgagee  of  a  mine  required  to  do,  or  what  omission  on 
his  part  will  you  call  mismanagement  ?  To  put  a  case 
by  way  of  illustration ;  suppose  a  person  is  mortgagee  of 
a  mine  which  is  likely  to  be  much  improved  by  a  large 
expenditure ;  if  he  were  owner,  he  might  speculate  for 
himself  as  much  as  he  pleased ;  the  advantages,  what- 
ever they  might  be,  would  be  his,  and  if  it  turned  out 
unfortunate  he  .would  bear  the  loss.     But  can  a  mort- 


(a)  Vol.  i.  p.  502. 


gagee 
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gagee  be  required  to  do  that  ?  Can  he  be  required  to  risk 
his  own  fortune  in  speculation,  and  to  incur  hazard  m 
an  adventure  which  is  ultimately  to  redound  to  the 
benefit  of  the  mortgagor  ?    I  apprehend  that  he  cannot, 
and  that  at  the  utmost  he  is  not  bound  to  advance  more 
than  a  prudent  owner.     So^  taking  this  as  the  case  of  a 
partnership;  with  respect  to  the  head  of  mismanage- 
ment,  I  should  like  to  hear  to  what  expence  a  partner 
can  be  called  on  to  go,  if  he  happens  to  be  a  very  large 
creditor  of  the  partnership  trade.  I  was  the  more  struck 
with  this,  because  I  felt  great  difficulty  in  a  case  lately 
before  the  Court,  in  which  Miss  Fane  was  tenant  fi>r 
life  of  certain  collieries  in  the  county  of  Durham  /  when 
it  came  to  be  considered  by  the  master  what  part  of  the 
property  was  to  be  expended  in  coal  adventures,  consH 
derable  difficulty  occurred.     She  was  tenant  tor  life  of 
the  mines,  and  was  therefore  bound  to  work  them  with 
due  care  and  attention  to  the  interests  of  those  who  were 
to  come  after ;  but  what  was  due  care  and  attention  on 
her  part,  and  on  that  of  the  Court  who  had  to  manage 
them,  and  what  was  risk  and  speculation,  was  very  diffi- 
cult to  settle.  There  must  be  clear  mismanagement,  there- 
fore, of  a  particular  and  specified  nature,  if  the  case  is 
to  be  put  upon  that. 


With  respect  to  the  circumstance  of  the  Defendant 
being  both  mortgagee  and  partner,  it  is  one  which,  if 
the  facts  were  clear,  deserves  a  good  deal  of  consider- 
ation. As  a  mortgagee,  he  would  have  certain  rights, 
and  if  he  filled  that  character*  only,  would  be  bound  to 
account  with  the  mortgagor  in  a  particular  and  special 
manner ;  and  it  is  no  inconsiderable  hardship  on  him, 
that  he  must  account  not  only  for  what  he  has  made, 
but  for  what  without  his  wilful  default  he  might  have 
made.  As  a  partner,  he  would  not  be  obliged  so  to 
account ;  and  a  question  may  arise  hereafter,  whether 

the 
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the  account  should  be  directed  upon  the  principle  of 
partnership  only,  or  whether  a  decree  can  be  framed, 
partly  upon  the  principle  of  partnership,  and  partly,  if 
I  may  so  express  myself,  upon  that  of  mortgageeship. 
If  a  mortgagee  chooses  to  become  a  partner,  the  manage- 
ment must  be  considered  with  reference  to  the  benefit  of 
the  other  partner,  as  well  as  to  the  rights  of  mortgagor 
and  mortgagee;  and  it  will  be  difficult  to  make  out, 
that  the  mortgagee  can  wholly  exclude  his  partner  from 
interference  in  the  partnership.  It  strikes  me,  however, 
particularly  with  reference  to  the  agreements  of  1818 
and  1819,  that  this  is  not  precisely  the  kind  of  motion 
which  ought,  at  least  in  the  first  instance,  to  have  been 
made.  I  cannot  put  these  instruments  entirely  out  of 
consideration,  because  a  party  says  that  he  will  not  be 
bound  by  them. 


1822. 


Considering  the  question  as  between  mortgagor  and 
mortgagee,  I  do  not  know  of  any  instance  where  a  mort- 
gagee in  possession  has  said  by  answer  that  any  thing  was 
due  to  him,  that  the  Court  has  tried  upon  affidavits  against 
the  answer,  whether  that  was  true  or  not.  In  Beckfbrd^s 
case,  I  said  that  if  he  would  swear  sixpence  was  due,  I 
would  not  appoint  a  receiver.  It  is  impossible  for  the 
Court  to  go  on,  if  it  is  thus  to  try  the  question  of  the 
account  between  mortgagor  and  mortgagee. 


March  %o. 

On  a  motion 
for  a  receiver 
against  a  inort* 
pagee,  insist^ 
ing  by  answer 
that  be  bas  not 
been  fully  paid, 
the  Court  will 
not  try.  by  affi« 
davits,  the 
question 
whether  any 
balance  is  due 
to  him  or  not. 


The  original  connection  between  these  parties  was  March  ^%^ 
that  of  mortgagor  and  mortgagee ;  and  if  a  receiver 
or  manager  is  to  be  appointed,  in  other  words,  if  the 
possession  is  to  be  taken  from  the  mortgagee,  it  must  be 
on  such  grounds  as  this  Court  acts  upon  in  such  cases ; 
and  if  it  is  not,  therefore,  clearly  shewn,  that  the  mort- 
gagee is  fully  paid,  and  tliat  almost  by  his  own  admission, 

this 
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1822.       this   Court  will  not  depriye  him  of  tbe 

Beckfbrd^s  case  (a)  is  the  utmost  length  to  which  the 
Court  has  ever  gone ;  and  in  that  case  the  mortgagee 
would  not  state  that  sixpence  was  due  to  him.  It  was 
however  contended,  with  reference  to  this,  that,  attending 
to  the  observations  made  on  four  particular  it^ns  men- 
tioned in  tbe  original  bill,  and  the  answer  sworn  in  1817} 
the  mortgage  must  be  understood  to  be  paid*  It 
struck  me  that  it  was  quite  impossible  to  look  at  this 
case  in  that  point  of  view,  because  the  instruments 
of  1818  and  1819  must  be  taken  to  be  binding,  undi 
the  Court  has  got  to  that  stage  of  the  cause  in  which  it 
can  pronounce,  if  it  should  be  authorised  so  to  do,  that 
they  ought  not  to  stand ;  and  in  the  former  deed  it  was 
contemplated  that  a  balance  was  due  to  Wood.  If  those 
agreements  stand,  although  it  may  be  very  questionably 
whether  some  of  the  items  in  the  account  will  be  al- 
lowed when  the  cause  comes  to  a  hearing,  I  cannot  say 
that  nothing  is  due,  and  the  Court  must  get  to  that 
extait  before  it  can  i^point  a  receiver. 

But  I  do  not  look  at  this  case  as  one  simply  of  mort- 
gagor and  mortgagee :  under  the  agreements  for  the 
purchase  of  certain  shares  in  the  mine,  which,  although 
Wood  was  desirous  of  getting  rid  of,  must  stand 
until  set  aside  by  decree,  the  parties  became  partners ; 
subject  to  Wood^s  demand  on  Rowers  share  for  the  ba- 
lance of  his  account.  If  they  had  been  merely  partners, 
and  no  rights  had  been  created  by  the  relation  of 
debtor  and  creditor,  the  case  would  have  been  veiy 
simple ;  one  partner  cannot  exclude  another  from  an 
equal  management  of  tbe  concern ;  and  it  is  the  duty  of 
each  to  keep  precise  accounts,  and  to  have  them  always 
ready  for  inspection,  and,  in  short,  to  keep  good  &ith 
towards  each  other ;  but  whatever  might  have  been  their 

{a)  See  vol.  i.  p.  649. 

riglits 


CASES  IN  CHANCERY.  559 

rights  under  the  previous  instruments,  I  am  bound  to  1821, 
look  at  the  agreements  of  1818  and  1819,  and  to  con^ ' 
sider  them  as  valid,  notwithstanding  the  allegations  in 
the  supplemental  bill,  until  they  are  got  rid  of  by  de* 
cree.  If  so  the  rules  as  to  partners  cannot  regulate  all 
their  rights,  because  under  the  last  instrument  they  have 
stipulated  that,  whatever  might  be  their  original  obliga- 
tions, they  will  deal  on  the  terms  contained  in  those 
agreements. 

It  is  said  that  Bawe  quarrels  with  these  agreementSi  Pending  a  tuit 
and  is   not  entitled,   therefore,   to  any  benefit   from  Jjl^,^^ 
them ;    but   I   think  that  the  Defendants  are  bound,  held  that  the 
without  prejudice  to  the  questions  in  the  cause,  to  let  ^^re bound  to 
him  have  the  benefit  of  them,    and,  therefore,  what-  ff J^? '^JE**?^ 
ever  may  be  the  meaning  of  that  part  of  the  agree-  ben^  of 
ment  which  provides  that  he  is  to  have  the  controul  of  those  terms 
the  working  part  of  the  mine,  he  has  a  right  to  have  for  his  ad- 
it until  the  equities  are  arranged.  vantage. 

The  circumstances  respecting  the  blank  acceptances, 
which  were  sent  to  Bawcj  have  been  alluded  to,  and 
certainly  the  answer  of  Wood^  that  he  can  give  no 
account  of  them,  is  very  un^atis&ctory.  But  I  think 
it  is  now  too  late  to  complain  of  that  transaction, 
though  I  have  no  hesitation  in  saying,  that  if  it 
were  now  to  take  place,  and  this  sort  of  answer  jonly 
were  given,  it  would  be  such  conduct  on  the  part 
of  a  partner  as  this  Court  would  not  allow.  At 
present  I  do  not  see  my  way  to  appoint  a  receiver; 
but  I  think  that  JSotc?^,  subject  to  the  equities  which  may 
be  ultimately  declared  between  the  parties,  has  a  clear 
right  to  insist  that  regular  accounts  shall  be  kept  of  all 
receipts,  payments,  transactions,  and  so  on,  relative  to 
the  mine,  and  to  have  constant  access  for  the  purpose 
of  inspecting  the  accounts;  and  alsc^  that,  subject  to 

Vol.  II.  O  o  those 
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1821.  those  equities,  he  has  a  clear  right  to  oontroul  the 
working  of  the  mines ;  and  if  he  is  impeded  in  the' 
exercise  of  any  of  these  rights,  let  him  come  to  the  Court 
again  :  the  application,  after  the  other  parties  haye  been 
apprised  of  what  the  Court  expects  them  to  do^  will  be 
differently  treated. 


^fareh21  Exparte  HUNT. 

When  the  riiHIS  was  the  petition  of  the  bankrupt,  praying  that 

apprehended  ^®  might  be  released  from  prison,  and  might  be  at 

under  a  liberty  to  surrender  to  his  commission.     Shortly  before 

hintfpnrBuant  ^^  commission  opened,  he  had  gone  abroad ;  a  police 

to  the  Stat.  officer,  with  a  warrant  from  the  Lord  Chief  Justice  for 

S  G.St.  c30.  , 

«.i4.,the*coni-  his  apprehension,  was  sent  in  pursuit  of  him,  and  over- 
ha^^th^  taking  him  in  the  Netherlands,  procured  him  to  be 
power  of  ex-  delivered  up  by  the  authorities  of  that  country.  He  was 
aithou  Ji  the'  brought  to  England,  and  committed  to  prison,  where 
time  for  his  he  had  remained  about  a  year.  The  time  for  his  sur- 
expired;  and    render  had  elapsed  before  his  arrival.     He  alleged,  that 

if  his  answers    j^  ^,jjg  j^q^  fipQ^  apprehensions  of  the  commission  that 

are  satisnic-  , 

tory,  he  is  dis-  he  went  abroad,  and  that  at  the  time  of  his  arrest  he 

aiSS'r  il"*  --  -  h^  «^"™  f-  *«  P»T-^«  of  -^rendering.  An 
not,  the  com-    application  for  liberty  to  surrender  had  been  made  to 

have  the  same   ^^  ^'^®  Chancellor,     who    had   refused   it,    thinking 

power  of  com-  upon  the  evidence  that  the  bankrupt  had  intended  to 
mitting  as  on       ' 
othexexamin-   abscond. 


ations. 


Mr.  Heald  and  Mr.  Lotoat,  for  the  bankrupt,  without 
entering  into  the  circumstances  of  his  conduct,  con- 
tended that  he  ought  either  to  be  released,  or  to  be 
tried  for  the  felony.  The  fonn  of  the  warrant,  com- 
mitting him  to  remain  till  removed  by  order  of  the 
commissioners,  prevents  him  from  being  discharged 
under  the  general  gaol-delrvery.     The  commissioners, 

thev 
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they  stated,  had  been  applied  to,  but  thought  that  they        1821. 
had  no  power  to  release  him,  the  time  for  his  surrender      p  1^ 
having  expired.  Hunt. 

Mr.  Culkn  and  Mr.  Barber^  for  the  assignees,  said, 
that  the  warrant  was  in  the  usual  form  under  the  stat. 
5  Geo.  3.  c,  90.  ^.14.;  and  denied  that  any  application  had 
been  made  to  the  commissioners  to  summon  the  bank- 
rupt before  them ;  his  conduct  had  been  such  as  not  to 
entitle  him  to  the  indulgence  of  being  permitted  to 
surrender. 

T^e  Lord  Chancellor. 

It  appeared  to  me  at  first,  that  if  he  was  committed 
for  not  surrendering,  the  commitment  must  have  been 
till  delivered  by  due  course  of  law ;  and  then,  at  the 
next  gaol-delivery,  if  there  was  an  indictment  preferred, 
he  would  be  tried,  if  not  he  would  be  discharged,  un- 
less some  cause  was  shewn  against  it*  But  if  committeil 
under  the  Judge's  warrant,  issued  upon  the  commis- 
sioners' certificate,  this  is  the  proper  form,  and  his 
remedy  is  to  give  notice  to  the  commissioners  to  call 
him  before  them  and  examine  him.  That  does  not 
make  it  necessary  for  the  person  holding  the  great  seal 
to  make  any  order  to  enlarge  the  time  for  his  surrender, 
which  must  depend  on  all  the  circumstances.  I  agree, 
that  if  he  were  committed  for  felony,  the  commissioners 
would  have  no  power  over  him.  But  here  the  Chief 
Justice  committed  him  under  the  statute,  which  gives 
an  auxiliary  power  to  judges  and  justices  to  apprehend 
bankrupts,  for  the  purpose  of  bringing  them  before  the 
commissioners  to  be  examined;  after  examining  him, 
they  are  to  deal  with  him  as  they  think  fit ;  he  cannot 
go  back  again  under  the  Judge's  warrant ;  the  gaoler 
would  not  be  authorised  to  receive  him  under  that. 
He  should  apply  to  the  commissioners  to  issue  their 

O  o  ^  warrant 
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1821.       warrant  to  bring  him  before  them,  and  if  ibey  refuse  to 
jTv.  '     do  80^  then  he  should  petition  stating  their  refusal* 


Hunt. 


^ 


I  think  it  is  clear,  looking  at  the  14th  and  15th  sec- 
tions of  the  act ;  that  whether  the  time  for  his  surren- 
der has  or  has  not  expired,  the  commissioners  ought  to 
summon  hinu  I(  afl;er  being  apprehended,  the  bank- 
rupt surrenders  within  the  time,  he  is  by  the  15th 
section  to  have  the  benefit  of  the  act  in  the  same 
way  as  if  he  had  come  in  voluntarily.  If  be  is 
not  within  the  time,  the  commissioners  have  not,  in 
general,  power  to  take  his  surrender  or  examine  him  after- 
wards. But  the  14th  section,  contemplating  both  cases, 
of  the  time  being  expired,  and  of  its  not  being  expired, 
directs  that  in  each  case  he  is  to  go  to  gaol,  and  the 
gaoler  is  to  give  notice  to  the  commissioners,  who  are 
empowered  and  required  forthwith  to  issue  their  war- 
rant to  bring  him  before  them  to  be  examined.  In 
each  case  it  gives  them  power  to  examine  him^  but  if 
the  time  is  expired,  he  continues  liable  to  be  indicted. 
When  the  commissioners  have  examined  him,  if  they 
are  satisfied  with  his  answers,  then,  if  he  has  not  been 
indicted,  he  will  go  at  large.  On  the  other  hand,  if 
they  are  not  satisfied  with  his  examination,  they  may 
commit  him ;  for  the  act  having  given  them  the  power 
of  examining  him,  they  must  have  the  same  power  of 
committing  for  unsatisfiu^tory  answers,  as  on  any  other 
examination. 

The  shortest  way  will  be  for  one  of  the  commissioners 
to  inform  me  what  applications  have  been  made  to  them. 


In  consequence  of  what  fell  from  His  Lordship,  the 
bankrupt  was  soon  afler  brought  up  before  the  commis- 
sioners and  discharged. 
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1820. 

HARRISON  V.  GURNEY.  JlSfk 

nPHIS  was  a  suit  by  some  creditors  claiming  imder  Trustees  for 

•*-    a  trust  deed  of  the  21st  Naoember  1811,  executed  creditors,  after 

.         a  decree  for 
by  the  Marquis  of  Headfort^  and  his  son  Lord  Becttve  s  the  execution 

a  decree  had  been  made  in  Naoember  1816,  for  the  ^J^^*^ 

execution  of  the  trusts,  which  was  in  prosecution  in  the  from  proceed- 

Master's  Office,  and  a  receiver  had  been  appointed  of  [heOmrtof^ 

the  estates  comprised  in  the  deed,  some  of  which  were  Chancery  in 

J  t_     Ireland,  har- 

situated  in  IrelancL    A  motion  was  now  made  on  the  ing  the  same 

part  of  the  Plaintiffi,  for  an  injunction  to  restrain  the  <>^J^<^^ 

Defendants,  Gumey  and  Bentley^  two  of  the  trustees, 

from  proceeding  in  a  suit  commenced  by  them  in  the 

Court  of  Chancery  in  Ireland^  the  bill  in  which  was 

filed  in  June  last,   and   prayed  the  execution  of  the 

trusts  of  the  deed  of  Nooember  1811,  a  sale  of  the 

estates,   and  a  receiver;  the   answers  had  not  been 

put  in. 

Mr.  Hart  and  Mr.  SugdeUj  in  support  of  the  motion, 
suggested  that  the  object  of  the  suit  in  Ireland,  was  to 
embarrass  the  proceedings  here^  and  to  prevent  the 
trustees'  accounts  being  fully  investigated,  and  that  it 
was  probable  some  endeavour  would  be  made  to  get 
the  possession  of  the  Irish  estates  out  of  the  hands  of 
the  receiver. 

Mr.  WethereU  and  Mr.  Tinney,  on  the  other  sidi^ 
desired  that  the  motion  might  stand  over,  to  procure 
some  information  from  Irelandy  which  the  Lard  Chan^ 
cellar  permitted,  upon  their  undertaking  to  do  nothing  in 
the  mean  time. 


O  o  J^  On 
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182].  On  the  motion  being  brought  on  again,  it  was  stated 

•jj^  '  by  Mr.  Tinney^  that  the  trustees  had  been  under  the 

0.  necessity  of  instituting  a  suit  in  Ireland  for  the  purpose 

^uENBT.      ^f  calling  the  receiver  of  the  estates  situated  tliere  to 

Mwreh  %2. 87.  an  account ;  but  that  they  had  found  that  the  Court  of 

Chancery  there  would  not  entertain  the  suit,  unless  it 
extended  to  a  general  administration  of  the  property. 
They  had,  tlierefore,  commenced  tlie  suit  in  question, 
intending  it  to  be  subsidiary  to  the  English  suit,  and 
only  to  be  enforced  so  fiir  as  regarded  the  receirer's 
accounts.  He  proposed  that  it  should  be  referred  to 
die  Master,  to  enquire  whether  it  was  fit  that  the  suit 
should  be  continued,  or  any  other  proceedings  com* 
menced. 

The  Lord  Chancellor  said,  it  struck  him,  that  the 
view  which  had  been  taken  of  the  subject  in  Ireland 
was  incorrect  If  there  was  a  receiver  in  Ireland^  the 
trustees'  might  file  a  bill  against  him  for  an  account^ 
without  making  it  a  general  suit.  His  Lordship  added, 
that  he  would  consult  Lord  Bedesdale. 


Mwrch  29w 


The  Ijord  Chancellor  granted  the  injunction,  restrain- 
ing the  trustees  from  proceeding  in  the  second  suit, 
saying  he  thought  there  was  no  reason  for  it.  If  they 
wished  to  call  the  receiver  to  an  account,  they  might 
do  so,  but  if  they  thought  that  they  must  connect  with 
that  a  suit  for  the  execution  of  all  the  trusts  of  the  deed, 
he  was  of  opinion  that  a  suit  to  that  extent  was  unne- 
cessary, and  that  they  ought  not  to  go  on  with  it.  (a). 


(a)  See  Biuhhy  v.  Munday^  4  Mad.  397.,  where  an  injunctioo  wi» 
granted  to  restrain  proceedings  in  the  Court  of  Session  in  SeUland, 

His 
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His  Lordship  doth  order,  that  the  said  Defendants, 
5.  Gurnet/  and  J.Bentlet/j  and  their  solicitor,  Mr.  J.  E^ 
be  restrained  by  the  order  and  injunction  of  this  Court 
from  further  prosecuting  the  suit  instituted  by  the  said 
Defendants  in  His  Majesty's  High  Court  of  Chancery 
in  Ireland,  by  bill  filed  on  the  20th  day  of  June  1820, 
for  all  or  any  relief,  orders,  directions,  matters,  and 
things  provided  for  and  decreed  in  this  cause  by  the 
decree,  dated  the  16th  of  November  1816,  or  relating 
thereto,  or  the  trusts  of  the  indenture  of  the  21st  of 
November  1811 ;  in  the  pleadings  of  this  cause  men- 
tioned until  the  further  order  of  this  Court. 

Reg.  Lib.  A-  1820.  fo.  1012* 


1821. 


Harrison 

V, 
GORMIT. 


CECIL  V.  BUTCHER. 

rpHE  bill  stated  that  the  PlaintiflTs  father,  Joseph 
Cecilj  being  seised  of  a  freehold  estate  at  Utile' 
Sheffield^  in  the  township  of  Eccleshall,  by  inden- 
ture dated  the  1st  of  August  1807,  in  consideration  of 
natural  love  and  affection  for  the  Plaintii!^  his  son  and 
heir  apparent,  and  for  his  advancement,  preferment, 
and  present  maintenance,  covenanted  to  stand  seised 
of  his  messuages,  lands,  and  hereditaments  in  the  town- 
ship of  EccleshaU,  in  the  parish  of  Sheffield,  in  the 
county  of  York,  to  the  use  of  tlie  Plaintiff  in  fee.  He 
continued  in  possession  of  the  premises  comprised  in 
the  deed,  and  of  the  the  deed  itself,  till  his  death  in 
the  year  1813;  upon  which  the  Defendants,  the  trus- 
tees of  his  will,  and  his  wife  and  children  of  a  second 
marriage,  entered  into  possession.  The  bill  charged, 
that  the  Plaintiff  was  unable  to  try  his  right  to  the 
premises  at  law,  by  reason  of  the  deed  of  August  180?, 

O  o  4  being 


Rolls. 

March  ^,91. 

29. 

Bill  seeking 
relief  upon  the 
loss  of  a  con- 
veyance, exe- 
cuted to  give 
a  colourable 
qualification 
to  kill  game, 
retained  for  a 
year,  with 
liberty  to 
bring  an  ac- 
tion. 

A  convey- 
ance executed 
b^  a  father,  to 
give  a  colour- 
able qualifi- 
cation to  his 
son,  is  kept  in 
his  possession 
dunng  his  life 
without  being 
used,  or  made 
known  to  the 
son.  Whether 
it  is  valid  at 
law.     Qn. 
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1821.  being  in  jthe  power  of  tne  Defendants,  and  prayed  that 

^-   '  they  might  deliver  possessicAi  with  'the  title  deeds,  and 

p,  an  account  of  the  rents  and  profits  from  the  date  of 

BuTCBBB.  the  deed. 

It  appeared  in  evidence  that  J.  Cecily  the  father,  had, 
in  Jultf  1807,  given  instructions  to  his  solicitor  to  pre- 
pare a  omveyance  of  his  property  in  EeckskaU  to  the 
Plaintiff,  saying  at  the  time,  that  -he  had  a  padc  of 
hounds,  and  that  he  wished  to  give  his  son  a  qualifi- 
cation to  hunt  with  them,  and  to  shoot;  and  that  die 
Eccleskall  estate  would  be  sufficient  for  that  purpose; 
be  desired  the  deed  might  be  ready  for  execution  when 
he  next  came  to  Sheffield^  which  he  said  would  be  soon, 
as  he  was  afraid  an  information  would  be  laid  against 
the  Plaintifl^  by  a  gentleman  in  the  neighbourhood,  for 
hunting  or  shooting,  and  he  wished  the  qualification  to 
be  in  readiness.     The  deed  was  prepared  according  to 
a  draft,  which  was  produced  in  evidence,  and  executed 
by  Cecil  at  die  solicitor's  office  in  Sk^ffieUL    He  took  the 
d^  away  with  him,  and  on  his  setting  out  to  return  to 
his  residence  at  Dronfield^  about  six  miles  from  Sheffieldy 
left  it  in   the  hands  of  J.  Butcher^  with  directions  to 
keep  it  till  he  should  next  come  to  Sheffield :  about  a 
week  after  he  called  for  it  and  took  it  away.     Butcher^ 
who  was  an  attesting  witness,  understood  that  it  was  a 
qualification  to  enable  the  Plaintiff  to  kill  game.     Cedl 
had  mentioned  to  other  persons  tliat  he  had  qualified  his 
son ;  he  had  said  to  one  witness,  in  the  year  1810,  that 
he  had  qualified  the  Plaintiff,  by  making  a  deed  of  gift 
of  the  Little  Sheffield  estate  to  him,  but  he  did  not  wish 
him  to  know  it,  for  fear  he  should  go  beyond  bounds. 
There  was  no  trace  of  the  existence  of  the  deed  after 
the  time  that  it  was  re-delivered  by  Butcher  to  CecUi 
the  Defendants  had  not  found  it  among  CeciTs  papers  on 
his  death,  and  disclaimed  all  knowledge  of  it 

4  J.  Cecil, 
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%L  Cecilf  by  his  trill,  dated  in  1811,  gave  all  hb  real  1821. 
estates,  and  the  residue  of  his  personal  estate,  to  trustees, 
upon  trust  to  pay  an  annuity  of  300/.  per  annum  to  the 
Plaintiff,  and  subject  thereto^  and  to  some  other  pay- 
ments, upon  trust  for  his  wife  till  her  death  or  marriage, 
and  afterwards,  as  to  the  real  estates,  upon  trust  fbr  the 
benefit  of  his  younger  children.  The  will  gave  several 
powers  to  the  trustees,  amongst  which  was  one  authorizing 
them,  during  Ae  minority  of  any  person  entitled  to  the 
estates,  to  dig  the  coals  and  other  minerals  to  which  the 
testator  was  entitled  within  and  under  his  said  estates, 
or  the  estates  of  any  other  person  or  persons  within  the 
parish  of  Dronfidd  at  at  Litiie  Sheffidd^  in  the  countiea 
of  Derby  and  York.  There  was  a  declaration  that,  after 
the  death  or  marriage  of  his  wife,  the  trustees  should 
stand  possessed  of  his  leasehold  estates  situate  at  Idttle 
Sheffield^  or  elsewhere  in  the  county  of  Yorki  and  of  the 
residue  of  his  personal  estate,  in  trust,  to  permit  the 
same  to  be  enjoyed  by  the  peraon  for  the  time  being 
entitled  to  his  real  estates.  The  Defendants  insisted 
that  the  estate  in  question  was  intended  to  be  com- 
prised in  the  general  devise  of  alf  the  testator's  real 
estates,  and  that  if  the  deed  oi  August  1807,  was  esta* 
Uished,  the  Plaintiff  was  bound  to  elect  between  the 
estate  claimed  by  him,  and  the  annuity  given  hm  by 
the  will.  It  was  in  evidence  that  the  testator  had,  in 
&ct,  no  leasehold  estate  at  or  near  LiUle  Skeffidim 
The  estate  at  IMle  Skfffidd  was  stated  to  be  wordi 
about  140ZL  per  emnum,  <K&d  the  testator's  odier  real 
estates  about  8002.  per  amuimf  according  to  one  state- 
'ment;  according  to  another,  his  property  altogecber 
was  about  600J.  per  mnum. 

Mr.  Heald  and  Mr.  Porifc^r,  for  the  Raintiff,  cited 
Uoe  d.  Roberts  v.  Boberis  (a),  as  establishing  that  a  deed 

(a)  9  Bam.  4^  AkU  967. 

having 
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1821*       havtng  been  made  to  give  a  ocdourable  qaalificBtion  is 
no  ground  of  objection  to  its  validity. 

Mr.  Home^  Mr.  Preston^  and  Mr.  Seymour^  for  the 
Defendant,  remarked  that  the  evidence  of  the  solicitor 
only  stated  the  deed  to  have  been  executed ;  not  speak* 
ing  in  the  usual  manner  to  the  sealing  and  delivery. 
With  respect  to  the  preparation  of  the  deed,  be  had 
exceeded  his  instructions,  which,  he  says,  were  to  make  a 
qualification,  by  preparing  a  conveyance  in  fee^  though 
a  life  estate  would  have  been  sufficient.  The  testator, 
therefore,  executed  it  under  the  mistaken  idea  that  it 
was  conformable  to  the  instructicms  he  had  given,  and 
this  is  one  ground  for  withhdding  relief  upon  it 

The  Plaintiff  is  a  mere  volunteer ;  the  grant  is  without 
any  consideration ;  and  he  cannot,  therefore,  have  die 
aid  of  equity  to  perfect  it.  See  2  Mod.  608,  and  CcrbeU 
V.  BM  {a).  Voluntary  ccmveyances,  thongh  valid  at  law, 
are  considered  in  equity  with  reference  to  the  drcnm- 
stances  of  their  execution,  and  the  mode  in  which  they 
have  been  dealt  with  by  the  grantor ;  and  in  some  in- 
stances have  been  relieved  against.  Naldredy»Gilham{b\ 
Cotton  V.  King.{c)  This  has  most  frequently  happened, 
in  cases  Jike  the  present,  where  the  deed  has  been  colour- 
able, only  made  for  the  purpose  of  evading  some  law,  as 
in  Ward  v.  Lant  {d)j  to  avoid  taxes ;  in  Birch  v.  Bla* 
grave {e)f  to  escape  from  serving  an  office;  and  in 
Platamone  v.  Staple  {/),  for  a  qualification  to  sit  in  par- 
liament. The  circumstance  relied  on  in  the  two  latter 
cases,  that  the  deed  was  never  used  for  the  purpose  for 
which  it  was  made,  occurs  here,  it  not  appearing  that 
any  information  was  ever  laid.     The  deed  also  was  re- 

(•)  Free,  m  Ck.  84.  (*)  1  P,  W.  577.  (r)  2  P.  W.  35«. 

\d)  Prec.inCh.l92.  \e)  Jmb,2e4.  (/)  €ocp,2S0. 

tained 
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tained  by  the  grantor  in  his  own  possession.     Doe  v*        1821. 
Bobetis  differs  in  both  these  particulars.     They  also 
cited  Braekenbury  v.  Brackenbury.  (a) 

But  if  the  Plaintiff  be  entided  to  the  estate  thus  coo* 
veyedy  he  must  elect  between  it  and  the  annuity  ber 
queathed  to  him ;  it  being  clear  that  die  testator  intended 
to  include  that  estate  in  the  general  devise  in  his  ^ilL 
Freehold  estates  may  pass  under  the  description  of  lease- 
hold when  the  testator  has  no  leasehold  property  in  the 
place  mentioned  ;  Day  v.  Trig  (&),  Denn.  d.  WiUdns  v. 
Kemeys  (r) ;  and  though  the  devise  is  in  general  terms» 
yet  the  intention  of  including  the  Ldttle  Sheffield  estate 
appearing  from  the  trust  subsequendy  declared,  raises  a 
case  of  election,  as  in  Uneffy.  Wilkes  {d). 

Mr.  Healdy  in  reply,  contended  that  the  execudoa  of 
the  deed  was  sufficiendy  proved,  and  that  thougd  a 
defective  conveyance  could  not  be  aided  on  behalf  of  a 
volunteer,  yet  the  grantee  of  a  valid  deed,  whether 
voluntary  or  not,  must  be  entitled  to  that  which  it  con- 
veys to  him  and  to  the  possession  of  the  deed  itself. 
The  Plaintiff  does  not  seek  to  have  the  instrument 
perfected,  but  only  to  procure  the  enjoyment  of  that 
which  is  his  at  law,  but  for  which  he  has  no  lege! 
remedy.  The  only  question,  therefore,  is,  whether  the 
deed  is  valid  ?  and  upon  this  question  the  case  is  disdn- 
guishable  from  some  of  those  cited,  by  the  circumstance 
that  the  Plaintiff  was  ignorant  of  the  transaction,  and 
was,  therefore,  not  himself  involved  in  any  purpose 
contrary  to  the  policy  of  the  law,  which  his  fiither  may 
have  entertained ;  he  was  not  particeps  criminis.  That 
might,  perhaps,  be  a  ground  for  refusing  relief;  as 


(a)  St^ra^  p.  391.  (b)  1  P.  W.  S87. 

(c)  9  Ea$t^  366.  (<Q  Amlb.  4S0. 


might 
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I82I.  might  the  circumstance  of  getting  possessicm  of  the 
instrument  clandestine] j,  which  occurred  in  Naldred  v. 
GHkam^  and  Brackenbwry  v.  Brackenbury.  In  the  former 
case  there  seems  to  have  been  some  imposition  practised. 
Birch  y.  Blagrave  is  treated  by  Lord  Hardmcke  as  a 
case  of  mistake.    He  cited  Barlam  ▼•  Heneage,  (a) 

The  Master  rf  the  Roixs^ 

This  is  a  bill  by  the  eldest  son  oi  Joseph  Cecily  deceased, 
claiming  the  benefit  of  a  deed  executed  by  his  father, 
purporting  to  give  him  an  estate  in  fee  simple;  the 
Plaintiff  coming  into  equity  to  obtain  legal  rdie^  on  the 
ground  of  the  loss  of  the  instrument.  The  case  is  of 
considerable  importance  from  the  number  of  ccmflicting 
authorities  upon  the  subject. 

The  fiurts  appear  to  be  these.  The  fiuher  was  a 
gentleman  possessed  of  an  estate  of  about  600t  a  year, 
who  kept  a  pack  of  hounds ;  and  he  was  apprehensive 
that  his  son,  who  was  also  fond  of  the  diversion  of  sportr 
ing^  might  become  the  object  of  a  prosecution  as  an 
unqualified  person.  He  therefore  gave  to  his  attorney 
verbal  directions  for  a  conveyance ;  he,  in  consequence, 
prepared  a  draft,  which,  on  the  face  of  it  appears  to  re- 
quire some  explanation,  firom  the  various  erasures,  and 
from  the  estate  tail  having  been  changed  to  an  estate  in 
fee.  The  instructions  were  only  to  make  a  conveyance 
to  qualify  him,  not  expressing  what  estate  was  to  be 
given.  But  I  think  it  &ir  to  suppose  that  the  gentleman, 
finding  the  property  to  be  worth  about  140/.  per  annumj 
and  that  though  by  the  statute  an  estate  of  1002.  per 
annum  is  a  qualification,  yet,  that  if  it  be  a  life  estate, 
the  value  must  be  150/.,  thought  it  best  that  it  should  be 
an  estate  of  inheritance ;  and  he  probably  preferred  an 

(a)  Pree.  in  Ck,  910. 

estate 
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estate  in  fee,  to  an  estate  tail,  because  it.migbt  be  more        1B21. 
easily  got  back  again. 

I  think  it  is  clear  upon  all  the  evidence,  that  the  ob- 
ject was  singly  to  qualify  the  son  to  kill  game.  In  giving 
directions  to  his  attorney,  he  said,  that  he  was  afraid  of 
an  information,  and  was  desirous  that  the  qualification 
should  be  in  readiness ;  and  the  attorney  accordingly 
states,  that  in  August  he  called  and  executed  the  deed. 
It  is  said,  this  general  expression  does  not  necessarily 
imply  that  it  was  sealed  and  delivered ;  but  I  think  there 
is  no  weight  in  the  objections.  The  witness,  as  an  at* 
tomey,  must  know  the  meaning  of  the  word,  it  W9uld 
be  a  great  misrepresentation  if  he  used  it  in  any  sense, 
except  that  which  is  the  ordinary  one,  and  that  in  which 
it  is  used  in  the  pleadings.  We  must,  therefore,  take  it 
to  have  been  properly  executed,  and,  consequently,  to 
have  been  a  complete  and  valid  deed ;  and  this  draft, 
with  all  its  obliterations  and  alterations  is  sworn  to  be 
an  exact  copy.  The  attorney  says  he  did  not  retain  the 
possession  of  the  deed  longer  than  while  Cecil  remained 
at  his  office,  but  he  delivered  it  to  CecU  when  he  went 
away ;  from  which  it  appears  that  it  must  have  then  been 
in  the  possession  of  the  attorney;  Cecil  handed  it  over  to 
him  after  execuUng  it  He  redelivers  it  to  Cecily  who 
gives  it  to  Butcher  to  keep  for  him  for  a  few  days.  This 
temporary  possession  by  Butcher^  the  friend  of  Cecilj 
and  with  an  express  direction  to  keep  it  for  him,  waa 
little  more  than  if  he  had  kept  it  himself;  all  this  is, 
however,  of  no.  importance  with  respect  to  the  legal  va« 
lidity  of  the  deed. 

It  is,  I  think,  evident  that  Cecil  never  communicated 
this  transaction  to  his  son;  he  was  anxious  that  h^ 
should  not  know  of  it  He  does  not  appear  ever  to  have 
parted  with  the  deed,  but  retained  it  in  his  own  possession. 

On 
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1821.  On  his  death  it  was  not  found  amcwg  his  papers ;  it  was 
probably  either  lost  or  destroyed.  The  deed  is  recited  to 
have  been  made  for  the  advancement  and  present  main* 
tenanoe  of  the  son ;  notwithstanding  which,  the  fiuher 
continued  in  possession  and  enjojrment  of  the  estate  till 
his  deatli.  By  his  will  he  makes  another  provision  for 
hb  son,  who,  having  afterwards  found  this  copy  of  the 
deed,  files  thb  bill. 

The  question  is,  whether  the  Court  ought  to  give  re- 
lief on  the  case  thus  made  by  the  Pbdntifil  If  we  were 
to  determine  in  faro  ccnsdentia^  whether  it  was  tlie  in- 
tent of  the  father  to  transfer  the  right,  or  only  to  have 
a  deed  ready  to  be  used  as  a  qualification,  if  wanted,  tlie 
evidence  would  be  very  strong  to  shew  that  there  was  no 
design  of  transferring  the  ownership,  that  the  otgect  was 
special,  that  it  was  made  to  be  in  readiness  for  a  parti- 
cular purpose,  consistently  which  which,  the  &tber 
might  ccmtinue  in  possession.  In  a  court  of  law,  the 
only  question  is,  whether  the  deed  is  valid;  and  there  can 
be  no  enquiry  how  far  it  is  honourable  or  equitable  to 
insist  upon  it.  If  tlie  deed  is  complete,  whether  it  is  a 
qualification  to  sit  in  parliament,  as  in  the  case  of  Colonel 
Piit(a)j  or  to  kill  game,  as  in  Roberts  v.  Roberts^  the 
party  cannot  be  heard  to  allege  his  own  fraudulent  pur- 
pose, it  being  a  fraud  upon  the  law  to  attempt  to  give 
another  a  qualification  without  making  him  owner  of  tlie 
estate ;  he  is  estopped  from  confining  the  operation  of 
his  deed,  by  avowing  that  he  had  such  a  purpose.  In 
Curtis  V.  Perrj/j  Lord  Eldon  mentions  a  case  where  Lord 
Kenyon  dismissed  a  bill  to  have  a  reconveyance  of  an 
estate  given  as  a  qualification  to  sit  in  Parliament.  In 
the  case  of  Cwtis  v.  Perry  itself  ships  being  registered  in 
the  name  of  one  partner,  it  was  held  that  the  other,  or  those 

(a)  Cited  Amh.  S6G. 

claiming 
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claiming  under  biro,  could  not  alleirc  that  he  was  inter-        1821. 
ested  in  it,  and  explain  away  the  effect  of  the  registry, 
by  stating  it  to  be  for  the  purpose  of  evading  an  act  of 
parliament. 

The  doctrine  of  courts  of  law  in  these  cases  is  wdl 
settled;  but  we  are  here  in  a  court  of  equity,  and  we 
must  consider  the  subject  with  reference  to  the  numerous 
authorities  upon  it,  and  must  attend  to  the  principle  to 
be  collected  from  them.    They  have  not  depended  singly 
upon  the  question,  whether  the  par^  has  made  a  volun- 
tary deed ;  not  merely  upon  whether,  having  made  it,  he 
keeps  it  in  his  own  possession;  not  merely  upon  whether 
it  is  made  for  a  particular  purpose ;  but  when  all  these 
circumstances  are  connected  together,  when  it  is  volun-  A  Toluntaiy 
tary,  when  it  is  made  for  a  purpose  that  has  never  beoi  p^JJ^^J 
completed,  and  when  it  has  never  been  parted  with,  then  and  executed 
the  courts  of  equity  have  been  in  the  habit  of  consid^-  tSaflSsncvcr 
ing  it  as  an  imperfect  instrument*    If  it  was  understood  ^^  <^oo>- 
between   the  parties,  that  it  should  only  be  kept  in  udered  in ' 

readiness  to  be  used  if  wanted,  or  if  it  is  made  exparte*  ?l«*>tJ  •*  «n 

imperfect  in« 
.  and  never  intended  to  be  divulged  to  the  grantee,  unless  stniment. 

the  particular  purpose  requires  it;  the  question  isj 
whether  there  is  not  then  a  locus  pcmitentia ;  if,  under 
such  circumstances,  the  grantee  furtively  gets  possession 
of  the  deed,  though  it  is  good  at  law,  yet  he  has  obtained 
it  contrary  to  the^  intention  of  the  grantor,  who|  never 
meant  him  to  have  it;  and  will  not  a  court  of  equity,  at 
least,  refuse  him  its  assistance?  This'principle  will  be 
found  to  pervade  all  the  cases.  It  may,  perhaps,  when 
the  transaction  is  known  to  both  parties,  rest  upon  the 
supposition  of  a  collateral  agreement  between  them, 
th^  the  deed  should  not  be  used, — should  not  be  called 
fbith  into  life,  unless  wanted  for  the  special  purpose,  and 
that  the  deed  being  executed  on  the  faith  of  that  agree- 
ment, it  is  contrary  to  good  conscience  and  equity  to 

call 
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1821.       call  for  it,  and  apply  U  bayond  the  piirpose  for  wkidi  the 
gvantee  knew  it  to  b^  intended. 

The  first  case  is  Ward  Tb  LatU^  where  the  father 

executed  a  bond  to  his  daughter,  to  screen  himself  from 

taxes,  always  kept  it  .  by  him,  though  it  was  made 

payable  immediately :  this  circumstance  of  the  gmtior 

keeping  the  possession  of  the  instrument,  and  nerer 

delivering  it  to  the  grantee^  is  a  very  material  fi»toreiB 

all  the  cases.    The  Court  then  considered  all  the  cir- 

cumstances  as  evidencing  an  incom[dete  transacticwi ;  the 

Lord  Keeper  thought,  that  if  the  daughter  had  got 

possession  of  the  bond,   equi^   would   have  reUeved, 

going  a  step  further,  than  the  D^s^dant  here  requires 

by  setting  the  bond  aside.    There  is  .another  case  in 

the  same  book,  Barkm  v.  Heneage^  (a)  which,  as  fiur  as 

as  it  goes,  is  an  authori^  on  the  other  side;. a  fiuber 

having  made  a  voluntary  settlem^mt  and  bond  in  iavoar 

of  his  daughters,  kept  them   in    his  possession,  and 

received  the  rents  and   profits  till  his  death;  it  was 

decided  by  the  same  Lord  Keeper^  and  considering,  ftooi 

all  the  circumstances,  that  the  transaaion  was  oomplete, 

he  said,  they  must  be  treated  as  the  Other's  deeds,  aod 

decreed  them  to  be  carried  into  execution. 

The  next  case  is  Clavering  v.  Clavering^  {b)  where  the 
Court  would  not  relieve  against  a  voluntary  settlement, 
on  the  ground  of  the  settlor  not  having  acted  on  it,  and 
having  made  another  settlement;  Lady  Hudson's  case  is 
there  cited,  where  a  father,  displeased  with  his  son,  made 
an  additional  jointure  on  his  wife,  and  afterwards  can* 
celled  the  deed ;  she,  notwithstanding,  recovered  upou 
it.  In  these  two  cases,  it  is  to  be  observed,  that  the 
deeds  were  not  made  with  the  view  of  being  brought 

(a)  Free,  w  Ch.  810.  {b)  3  V^nu  475. 

forward 
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forward  at  a  future  time,  for  a  particular  purpose;  they        1821. 
were  complete  at  the  time,  though  the  parties  afterwards 
repented. 

The  next  case  is  Naldred  v.  Gtlham.  (a)    It  is  true, 
that  the  Lord  Chancellor  there  lays  some  stress  upon 
what  he  conceives  to  have  been  a  degree  of  imposition 
practised  on  the  lady,  who  made  the  settlement.     But 
I  do  not  see  any  evidence  that  she  gave  instructions  for 
a  revocable  instrument,  and  that  another  was  prepared. 
She  seems  to  have  supposed,  that  keeping  the  deed  in 
her  possession,  would  keep  the  estate  in  her  power.     It 
does  not  appear,  that  she  signed  a  deed  different  from 
what  she  intended,  but  that  she  did  not  know  the  l^al 
effect  of  it.     The  case  is  cited  by  Lord  Hardmickej  in 
Bougkton  V.  Boughton  (i),  as  a  case  to  be  followed ;  he 
states  the  circumstances  of  it,  and  menuons,  as  one  of  the 
reasons  of  the  decision,  that  the  keeping  the  deed  by  her, 
implied  an  intention  of  revoking. 

The  next  case,  in  order  of  time^  is  Cotton  v.  King  {c) : 
the  Lord  Chancellor  there  said,  that  if  the  Lady  Cottofij 
after  executing  the  deeds,  kept  them  in  her  own  power^ 
and  they  had  been  got  from  thence,  she  should  not  have 
been  bound  by  them,  and  so,  if  they  had  been  in  her 
agent's  hands.  In  this  case.  Butcher  was  the  agent  of 
Cecil.  But  the  point  which  the  Lord  Chancellor  thought 
of  most  weight  against  Lady  Cotton  was,  that  she  had 
declared  an  intention  to  put  it  out  of  her  power;  that, 
he  thought,  took  it  out  of  that  line  of  cases  where  the 
Court  considers  the  deed  imperfect,  and  not  meant  to  be 
followed  up  by  any  practical  result.  The  same  prin- 
ciple is  to  be  found  in  the  subsequent  case  of  King  v. 
Cotton  {d)  f  though  these  cases,  at  the  utmost,  are  rather 

(fl)  \P.W,sn.  (4)  iAtk.%^. 

(c)  S  P.  W.  SSS.  (d)  ft  P.  W.  674, 

Vol.  IL  P  p  dicta 
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1821.       dida  than  decisions,  having  finally  turned  upon  other 
points* 

Birch  v.  Elagrave  {a\  decided  by  Lord  Hardancke^  is 
a  strong  case!  His  Lordship  beginsi  by  saying  that  he 
lays  aside  all  considerations  of  fraud  and  trust;  and  so  I 
think  that  here  all  such  considerations  are  to  be  laid 
aside:  we  are  not  to  view  the  Plaintiff  as  a  partkepB 
crmitUs ;  he  was  not  a  party  contriving  this  sham  ooq* 
veyance;  it  was  the  father's  act  only.  Iiord  Hardwicie 
mentions,  as  the  distinguishing  feature  of  the  case,  that 
the  father,  who  executed  the  deed,  to  avoid  serving  the 
office  of  sheriff,  had  not  actually  taken  the  oath.  If  the 
deed  had  been  acted  on,  it  would  have  been  too  late  to 
get  it  back;  but^  in  the  mean  time,  he  considered  it  as 
preparatory  only.  On  this  principle,  he  says,  that  in  the 
case  of  Colonel  PUty  if  he  had  never  sat  in  parliament 
by  virtue  of  the  conveyance,  he  should  have  thought 
that  the  decision  ought  to  have  been  di£ferent,  and  he 
recognizes  the  authority  of  Ward  v.  Lant  This  then 
was  a  case  where  Lord  Hardwicke^  sitting  in  a  Court  of 
Equity,  thought  himself  warranted  not  only  in  refusing 
relief  upon  a  voluntary  conveyance,  kept  in  the  pos- 
session of  the  settlor,  and  intended  for  a  purpose  that 
did  not  take  effect,  but  interposed  to  set  it  aside.  There 
is  another  case  entitled  to  less  authority,  that  of  Platan 
mone  v.  Staple  {b\  where  a  conveyance  was  made  to  give 
a  qualification,  but  was  never  applied  to  that  purpose ; 
it  was  thought  upon  that  ground  that  there  was  sufficient 
doubt  to  grant  an  injunction  till  the  hearing:  it  is  not 
therefore  an  absolute  decision. 

The  case  of  Roberts  v.  Roberts  (c),  in  the  Exchequer, 
may  certainly  be  said  in  some  measure  to  call  in  qoealbn 

(fl)  Amb.  9€4.  (A)  Coop.  250.  (c)  Iknuei,  145. 

the 
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the  importance  of  the  circiunstaiice  of  the  deed  Mt  1  SSI- 
having  been  used.  The  Lord  Chiff  Baron  itates  the  'SLj?^ 
strong  inclination  of  bia  opinion  to  be,  tbet  thel  drcunp^  _  .f. 
stance  was  not  a  sufficient  ground  for  calling  it  back : 
but  it  is  to  be  observed  thatin  thatcase^  as  in  Piaiomone 
V.  Staple^  the  Court  had  granted  an  injunctioQ.  Tb* 
testator  also  had  there  delivered  the  deed  to  his  brother; 
he  had  put  it  out  of  his  power*  It  was  also  undoubtedlj 
a  case  where  both  parties  were  engaged  in  the  \xu^ 
acdon :  if  it  was  a  fraud  upon  the  law,  they  were  equalljr 
conusant  of  it ;  and  the  Court  might  therefiure  WeU  sajf 
that  it  would  assist  neither.  When  it  caoie  on  finr  trial  $X 
Nisi  PriuSf  the  learned  Judge  thought  the  deed  wN 
void :  the  Court  of  King's  Bendi,  howeveri  granted  # 
new  trial ;  the  Jjord  Chirf  Justice  observing  es  a  4iirtkiO* 
tion,  that  in  Birch  r.  Blagrave  and  Ward  y.  Lant  lb# 
deeds  had  never  been  delivered.  With  respect  to  PlaUh 
mane  v.  Staple,  he  saysi  that  the  party  might  voy  likeljr 
have  intended  to  give  a  rent-charge  oidy  in  the  efeol  rf 
the  Defendant's  becoming  a  member  of  parliament  |  and 
Mr.  Justice  Bailey  observes  upon  the  same  ease  that  it 
was  executed  for  a  special  purpose  which  never  lodk 
efSict,  thus  recognizing  the  distiactioa  on  which  thet  oeee 
was  decided*  Roberts  v«  Roberts  is  theirefinre  distinguish- 
able from  this  case;  there  the  deed  wei  eompletei  it  wei 
to  stop  a  prosecution  then  pending^  and  had  actilid^ 
been  delivered  into  the  handii  of  the  dlinee» 

In  addition  to  these  cases  there  is  that  oi  BrOdsenbmjf 
V.  Braekenburjfi  whi^^h  is  distitiguiahebie  in  one  respeoti 
a  fraud  having  certainly  been  practised  in  gcttiDg  poe* 
session  of  the  deed.  The  Vice  Chancellor  thought  that 
as  the  ejectment  might  be  defeated  by  setting  up  an 
outstanding  tenlH  the  Plaintiff  ought  U>  be  Itslnuiied 
from  settipg  it  up  3  the  Lord  Ckanedhr  iatitnated  kU 
opimoni  that  il  was  a  eeae  in  wUrii  h*  wMld  ttHkm 

Pp  2  neither 
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ndther  party ;  and  that  the  Plaintiff  could  therefore  not 
be  restrained  from  using  the  term;  or  that,  at  least,  if 
it  could  be  done,  it  must  be  by  bill. 

This  is  a  view  of  all  the  cases ;  and  difficult  as  it  may 
be  to  extract  a  principle  from  them,  yet  I  think  there  is 
a  great  preponderance  of  authority  in  support  of  the 
proposition,  that  in  a  case  where  a  voluntary  deed  is  made 
without  the  knowledge  of  the  grantee,  when  it  is  made 
for  a  spedal  purpose  for  which  it  was  never  required  to 
be  made  use  of,  when  it  has  been  kept  in  the  hands  of 
the  grmtor  without  ever  being  acted  on,  a  Court  of 
Equity  will  not  relieve  upon  it  My  only  doubt  is, 
whether  I  should  not  take  the  same  course  as  in  Roberts 
V*  BoberiSf  by  allowing  the  Plaintiff  to  proceed  at  law; 
for  if  he  should  substantiate  his  title  at  law,  it  may  be  a 
question  whether  he  may  not  resort  back  here  for  the 
title  deeds  and  the  account  of  the  mesne  profits.  The 
Hiedntaff's  case  indeed,  may  as  easily  be  established  at  law 
as  inequi^:  the  deed  being  lost,  and  the  Plaintiff 
having  a  copy  of  it,  wants  nothing  but  a  discovery 
whether  the  Defendants  have  it ;  and  they  admit  it  to  be 
lost,  there  is  therefore  no  difficulty  at  law.  It  is  not  a 
ground  for  dismissing  a  bill,  that  the  party  has  come 
into  Equity  for  relief,  when  his  case  required  a  discovery 
of  the  loss  of  the  deed,  because  originally  there  was  not, 
as  there  is  now,  the  same  fiM^ility  in  recovering  in  such 
cases  at  law  as  in  equity.  The  loss  gives  a  right  to 
proceed  in  this  court  to  recover  the  property ;  but  then 
a  case  must  be  made  out  for  equitable  relief;  which  lias 
not  been  done  here. 

On  the  second  point,  I  think  that  there  is  enough  to 
put  the  Plaintiff  to  his  election  if  he  should  succeed  at 
law.  It  is  clear  that  the  estate  is  by  mistake  desci*ibed 
as  leasehcddy  the  testator  having  no  other  estate  at  the 

place. 


CASES  IN  CHANCERY.  sn 

place.  The  latter  passage  in  the  will  is  quite  inexplicable^        1821. 

unless  it  refers  to  this  estate,  and  unless  he  considered 

it  to  be  included  in  the  previous  devise.     Though  he 

hod  conveyed  it  away,  yet  if  he  conceived  it  to  be  hi% 

and  treated  it  as  such,  then  it  is  the  conunon  case  of  one 

person  giving  away  the  estate  of  another ;  if  there  was 

an  intent  to  pass  it,  it  conies  within  the  case  in  Ambler. 

I  only  throw  out  this,  which  is  my  present  impression, 

as  it  may  be  the  means  of  saving  the  parties  some 

expence. 

If  the  Pla^itiff  succeeds  at  law,  and  the  Defendants 
should  apply  to  restrain  him  firom  proceeding  on  the 
judgment,  that  will  be  a  very  different  question,  which  I 
do  not  now  decide.  At  present  I  will  retain  the  bQl 
for  a  year,  with  liberty  for  the  Plaintiff  to  bring  an 
action :  he  does  not  want  any  admission  from  the  Defend- 
ants except  that  of  the  deeds  being  lost :  but,  I  think, 
upon  the  whole,  it  will  be  best  not  to  impose  any  terms 
upon  them. 
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ABBEY  LANDS. 

See  Tithes,  11. 16, 17. 


ADMINISTRATOR. 
See  Pleading,  1. 


AGREEMENT. 

Pending  a  suit  to  set  aside  agree- 
ments ;  held,  that  the  Defendants 
•were  bound  to  give  to  the  Plaintiff 
the  benefit  of  those  terms  which 
were  for  his  advantage.   Page  559 

See  Specific  Perfobmancx. 


APPEAL. 
See  Practice,  8. 


ARBITRATION. 
1.  A  bill  will  not  lie  to  set  aside  an 
award  on  a  question  of  fact  re- 


ferred to  arbitralioo^  ekecpl  fiir 
corruption,  partiaBty^  or  kregv- 
laritj  of  conduct  in  t&e  Mbiinttoft. 

P«g9M9 

2.  On  a  bill  to  impeack  $m  wravd, 
evidence  of  the  meriu  only  to  be 
received  so  far  as  it  Ihfon^  Ught 
on  the  conduct  of  the  atbhratonw 

3.  Irregular  for  two  arMlrailora  to 
meet  without  notice  to  fh^  tfaM; 
but  not  a  sufficient  ground  to  tot 
aside  the  award,  when  the  iob- 
stance  was  settled  ia  Mil  pstoetice. 
SemUe.  tSl 


BANKRUFT. 

1.  A  creditor  having  paid  Mnotolf 

part  of  his  debt  by  the  sale  of 

goods  taken  under  an  exeeutie»9 

the  validity  of  which  Wis  Aspuled, 

Pp  4 
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admitted  (after  the  choice  of  as« 
signces)  to  prove  for  the  differ- 
ence. Page  220 

2.  Petition  to  stay  the  certificate,  on 
the  ground  of  the  rejection  of  a 
debty  having  been  served  on  the 
bankrupt  only  one  day  before  the 
petition-day,  dismissed  with  costs. 

Ibid. 

S.  A  promissory  note  is  drawn  for 
the  accommodation  of  A,,  who 
transfers  it  to  £.  and  C,  without 
indorsement  for  valuable  consider- 
ation, and  afterwards  becomes 
bankrupt)  and  dies  intestate.  Held 
that  B.  and  C  might  recover 
against  the  drawer,  the  note  having 
been  indorsed  many  years  after  it 
was  due  by  B.  to  B,  and  C^  B. 
halving  for  that  purpose  procured 
letters  of  administration  to  the 
eflSscts  of  A.  2S7 

4.  A  benknlptt  to  a  question  whether 
he  had  not  within  six  months  pre- 
vious to  the  commission,  executed 
two  conveyances  of  his  estate  and 
effects,  or  part    thereof,    to    his 

•  son,  answered  ''  not  to  my  know- 
ledge." This  answer  held  to  be 
satisfactory;  no  further  questions 
having  been  put,  437 

5.  When  a  bankrupt,  committed  by 
the  commissioners,  is  brought  up 
by  habeas  corpus^  notice  must  be 
given  to  the  assignees  ;  and  notice 
on  Saturday  afternoon  for  Monday, 
unless  hia  right  to  be  discharged  is 
perfectly  clear,  is  not  sufficient. 

453 

6.  It  is  no  objection  to  a  warrant  of 
pommitmeqt  reciting  several  exa- 


minations, that  it  omits  to  mention 
that  the  bankrupt  who  had  been 
committed  was  discharged  at  the 
conclusion  of  one  of  the  examin- 
ations. P^g^  453 

7.  A  mortgagee  may  petition  to  stay 
a  bankrupt's  certificate.  548 

8.  The  circumstance  of  his  not 
having  tendered  any  proof  till  the 
third  meeting,  will  not  prevent 
him  from  presenting  such  a  peti- 
tion. Ibid. 

9.  Where  the  amount  of  the  mort- 
gage debt  was  disputed,  the  cer- 
tificate was  lodged  in  the  bankrupt 
office,  till  it  should  be  ascertained. 

Ibid. 

10.  When  the  bankrupt  is  appre- 
hended under  a  Judge's  warrant, 
pursuant  to  the  stat.  5  G.  2.  c.  30. 
J.  14.,  the  commissioners  have  the 
power  of  examining  him,  although 
the  time  for  his  surrender  has  ex- 
pired ;  and  if  his  answers  are  satis- 
factory, he  is  discharged,  unless 
indicted ;  if  not,  the  commissioners 
have  the  same  power  of  committing 
as  on  other  examinations.         560 


BARON  AND  FEME. 

1.  Husband  and  wife  having  a  joint 
power  of  appointment  over  the 
wife's  estate,  agree  in  writing  to 
sell  it.  A  specific  performance 
cannot  be  compelled  against  them. 
Semble.  425 

2.  Under  a  contract  by  husband  and 
wife  for  sale  of  the  wife's  estate, 
the  Court  will  not  decree  him  to 
procure  her  to  join,  4^5 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


583 


3.  A  married  woman  camiot  by  con- 
sent, on  examination  in  court,  part 
with  her  interest  in  a  fund  settled 
on  her  marriage  for  her  separate 
use  during  her  hfe,  with  a  clause 
against  anticipation,  with  remainder 
to  the  survivor  of  her  and  her  hus- 
band. Page  ^56 

4.  Money  bequeathed  to  be  invested 
in  an  annuity  for  the  life  of  a  mar- 
ried woman,  for  her  separate  use, 
paid  to  the  husband  upon  her  con- 
sent taken  in  court.  457 

5.  A  fund  in  which  a  married  woman 
has  a  reversionary  interest,  trans- 
ferred to  a  purchaser,  on  her  con- 
sent taken  in  court.  4-58 


BIDDINGS. 
See  Practice,  4,  5. 


BILL  OF  EXCHANGE. 

See    Bankrupt,    3.  —  Ne    exeat 

Regno.  —  Indorsement,  1,  2. 


CASE. 
Set  Practice,  2. 


CHAMPERTY. 
Whether  a  devisee  and  heir  at  law 
can  join  in  a  bill  claiming  an  equity 
of  redemption,  upon  the  allegation 
that  questions  having  arisen  as  to 
which  of  them  was  entitled  to  it, 
they  had  agreed  to  divide  It  be- 
tween them,     Qtkrrf, 


CHARITY. 

1.  Devise  of  a  house  after  the  death 
of  A.^  for  the  use  of  the  maater 
that  might  be  appointed  to  a 
school  for  the  instruction  of  poor 
persons  in  fT.,  and  a  bequest  of 
money  upon  trust,  to  apply  the 
interest  in  procuring  a  master  and 
mistress  for  instructing  poor  child- 
ren, and  in  keeping  the  school- 
house  in  repair,  and  to  apply  the 
residue  of  the  interest  to  the  poor. 
Held,  that  the  bequest  to  the 
school  was  void  as  being  connectad 
with  the  devise  of  the  house ;  and 
the  amount  intended  for  that  pur- 
pose being  uncertain,  the  gift  of 
the  residue  was  also  void.  Page  270 

2.  A  bequest  of  money  connected 
with  a  devise  void  by  the  statute 
o£ mortmain,  fails  though  the  devise 
is  revoked  by  a  subsequent  con- 
veyance or  surrender.     Semble. 

Ibid. 

3.  If  an  undefined  proportion  of  a 
legacy  is  to  be  applied  to  a  pur- 
pose void  by  the  statute  of  mort- 
main, it  vitiates  the  whole.       277 

4.  When  the  fund  is  applicable  at 
discretion  to  several  purposes, 
some  of  which  are  void  and  the 
others  not,  it  will  be  confined  to 
the  latter.  Rid. 

5.  Gift  of  the  residue  of  a  fund  after 
the  application  of  an  undefined 
amount  to  a  void  charity,  is  void 
for  uncertainty.  Ibid. 

6.  By  deed,  a  corporation,  to  which 
a  sum  of  money  has  been  given 
for  the  purposes  mentioned  in  the 


Ooi^ 
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deed,  and  to  the  intent  that  it 
might  be  laid  out  in  the  purchase 
of  lands  of  the  clear  yearly  value 
of  120/.  and  more,  covenants  to 
pay  thereout  annual  sums  of  nearly 
the  same  amount  to  certain  cha- 
ritiet  Id  rotation ;  the  corporation 

itself  being  one  of  those  charities, 
there  being  no  express  gift  of  the 
surplus,  and  the  decrease  and  sub- 
sequent increase  of  the  rents  being 
m  certain  etents  provided  for: 
Held,  that  the  other  charities  were 
not  entitled  to  call  for  a  distribu- 
tion of  th^  increased  rents. 

Page  29^ 
?•  The  rales  prevailing  for  the  con- 
stfuctiOD  of  gifts  to  charitable  uses, 
are  lo  be  considered  only  as  fur- 
Biridiig  iniicm  of  the  donor's  in- 
tsftlion.  317 

8.  The  seandoees  of  the  principles 
that  a  gift  of  rent-charge  to  a 
charitjr  equid  at  the  time  to  the 
atanual  value  of  the  estate,  carries 
the  mereased  rent,  and  that  as  the 
eharity  wouhl  lose  if  the  fund  de- 
creased, it  ought  to  gain  if  it  in- 
creased in  vahie,  doubted;  but 
being  settled  by  decisions,  they 
ought  not  to  be  disturbed.  318 
9w  In  dbtributing  the  increased  rents 
of  a  diarity  estate,  the  Court  of 
Chancery  has  authority  to  aher 
met  only  the  proportions  in  which 
llie  oljects  of  the  charity  would 
lake  under  the  original  instruments, 
but  also  the  objects  themselves. 

319 

\ik  Although  a  charity  is  not  barred* 

by  the  statute  of  limitation,  an 


adverse  enjoyment  for  a  long  time 
is  a  very  material  consideration  in 
construing  an  instrument  under 
which  it  claims.  P^^  ^i 

11.  The    master    of  a  free  school 
,  being  appointed  by  the  persons 

acting  as  trustees,  and  having 
acted  as  such  for  many  years,  the 
validity  of  his  appointment  is  not 
to  be  questioned,  if  he  has  duly 
executed  the  duties  of  the  office. 

353 

12.  The  master  of  a  free  grammar 
school  permitted  to  take  boarders 
to  be  educated  in  the  school,  but 
not  so  as  to  prejudice  the  free 
scholars.  Ibid* 

13.  Several  donations  partly  for  the 
support  of  a  school,  and  partly  for 
the  support  of  a  grammar  school, 
being  devoted  by  the  commission- 
ers of  charitable  uses  in  1623,  to 
the  maintenance  of  a  grammar 
school,  and  that  decree  having 
since  been  followed,  the  whole  re- 
venues must  be  applied  to  the 
uses  of  the  grammar  school,  at 
least  during  the  continuance  of  a 
master  appointed  under  the  pre- 
sent system.  Jbid. 

14.  Although  in  a  charity  case  the 
proper  relief  may  be  granted 
though  not  prayed  for,  yet  the 
state  of  the  record  is  to  be  con- 
sidered with  reference  to  the  ques- 
tion of  costs.  370 

15.  Gii^  to  trustees  to'suf^MNt  a 
schoolmaster;  it  is  in  their  dis- 
cretion to  found  a  grammar  school, 
or  a  school  for  teaching  other 
branches  of  learning,  aubjed  to 
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the  controu)  of  the  Court  of  Chan- 
ce^. Page  S70 

16.  On  an  application  for  the  regu- 
lation of  a  free  grammar  school, 
the  practice  at  the  period  of  the 
appointment  of  (he  present  master, 
to  be  considered  during  his  con- 
tinuance \n  office-  ^74* 

See  Grammar  School. 

COMPANY- 
See  Society.  —  Injunction,  6,  7. 

CONSENT. 
iSm  Bajion  and  FcMfe,  9i  4,  5. 

qONTEMPT. 
See  Injvn^jion,  1. 

CONTRACT. 

890  Specific  Performance* 


COSTS,   , 

1%  a  sui(  ior  ^  apcojUQt  of  a  re&i4>ue, 
one  of  the  |Qesji4v#ry  leg^tf^  l^Y* 
ing  by  assigning,  and  taking  the 
benefit  of  t^  in^lvent  debtors' 
act,  rendered  two  ^i^)|]^.em.?ntal 
bills  necessary,  the  ac^ditionaji  costs 
to  be  boi*ne  by  bis  sh^e.  ^35 

S^e  Vendor  and  Purchaser,  2.  — 
Charity,  14. 

COUNSEL. 

&c  Pracxxcb,  2. 

COVENANT^ 

8^  iK^uNO^ioir,  8. -t^  Proviso. 


CROWN. 

1 .  A,  and  B.  join  in  a  petition  to  the 
crown,  representing  an  estate  to 
have  escheated,  and  proctu'e  a 
grant  of  it  to  be  fndde  to  Uieih : 
Held,  that  A.  could  not  afUrwatds 
set  Up  a  claim  to  one  patt  Und^  a 
prior  title  in  himsdf^  while  Udcing 
the  benefit  of  the  grant  as  to  the 
rest.  Page  dS4 

2.  The  doctrine  of  etecttoti  dbei  tot 
apply  to  grants  frottk  Ae  crqWn. 
Semhle.  lUd. 

3.  A  grant  from  the  crown^  m^e 
under  a  mistake,  mav  \^  redafled, 
notwithstanding  any  deriv^tiv^  ti- 
tles depending  oji  %  ^2 

See  lt)|GNi*t,  4. 

CUSTOM. 
See  Tithes,  1%  13,  I4, 


DECREfi. 

See  V&KDOR  At^D  ptJftC^ASBll.  \.*^ 

Charity,  14.  — J^RAtJi),  1,  !iv— 
Practice^  6. 

DEED. 
1.  A.y  in  a  conveyance  to  uies,  re- 
citing that  he  Was  deriroils  (hat 
certaia  estates,  derived  #6tn  4iit 
mother's  family,  should  fettMtt  in 
the  famfiiy  and  blood  of  SL  R^  his 
maternal  grandfhthet*,  hi  cpA^i^r- 
ation  of  his  natural  love  and  aibc- 
tion  to  his  relations,  the  hehrs  of 
5.  jR.,  and  to  the  inteut  thi^t  the 
said  estates  might  continue  tki  the 
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family  and  blood  of  his  late  mother, 
on  the  side  of  her  father ;  settles 
them  to  the  use  of  himself  for  life, 
remainder  to  the  heirs  of  his  body; 
for  default  of  such  issue  as  he 
should  appoint,  and  for  default 
of  appointment,  to  the  use  of 
the  right  heirs  of  S,  R.y  with  a 
power  of  revocation  and  new  ap- 
pointment. The  ultimate  remainder 
18  contingent,  and  will  vest  in  the 
person  who  happens  to  be  the  right 
heir  of  8.  R.y  at  the  expiration  of 
the  estates  previously  limited. 

Pagel 

2.  If  the  time  at  which  a  remainder 
in  a  deed  is  to  vest  is  not  ascer- 
tained by  the  limitation  itself,  it 
vests  immediatdy  in  consequence 
of  the  legal  presumption  in  favour 
of  vesting  estates ;  but  that  pre- 
sumption may  be  rebutted  or  con- 
trouled  by  the  intention  collected 
from  the  recital  or  any  other  part 
of  the  deed*  81 

S.  Where  a  limitation  in  a  deed  is 
perfect  and  complete,  it  cannot  be 
controuled  by  intention  collected 
from  other  parts  of  the  deed.      84 

4.  An  imperfect  limitation  must  be 
construed  by  the  meaning  and  in- 
tention collected  from  the  whole 
of  the  deed  taken  together.        88 

5.  In  construing  a  deed,  legal  pre- 
sumption can  only  prevail  in  the 
absence  of  a  contrary  intention,  or 
where  that  is  not  manifested  with 
sufficient  clearness.  89 

6.  Words  of  description  to  be  con- 
strued according  to  the  intention, 
if  clearly  manifested  on  the  face  of 


the  deed,  though  contrary  to  their 
correct  technical  sense.     Page  92 

7.  The  effect  of  a  limitation  in  a 
deed,  which  taken  by  itself  would 
primd  Jhcie  create  a  vested  re- 
mainder,  will  be  controuled  by  a 
contrary  intention  clearly  mani- 
fested. 113 

See  Charity,  6, 7, 8. — Fraud,  1, 2. 

DEVISE. 
See  Charity,  1. 

DIGNITY. 

1.  A  dignity  is  entailed  on  ^.,  who 
diesy  leaving  issue  two  sons,  B.  and 
C.  To  a  bill  filed  in  the  life-time 
of  B»y  by  his  eldest  son,  for  perpe- 
tuating evidence  of  his  father's 
marriage.  Demurrers  by  the  eldest 
son  of  C,  who  was  dead,  and  the 
attomey-generaly  were  allowed. 

439 

2,  Whether  a  Court  of  Equity  has 
jurisdiction  to  entertain  a  bill  filed 
to  perpetuate  testimony  in  support 
of  a  claim  to  a  dignity.  Qu.    Ibid, 

See  Pleading,  %  3,  4. 

DISSENTERS. 

1.  Jurisdiction  for  execution  of  a 
trust  for  supporting  a  dissenting 
meeting-house,  difficult  to  exercise. 

245 

2.  Pending  a  suit  for  the  regulation 
of  a  dissenting  meeting-house,  the 
minister,  if  performing  his  duty, 
will  in  general  be  continued,  whe- 
ther duly  appointed  or  not.        247 

3.  A  dissenting  meeting-house  must 
continue  devoted  to  the  doctrines 
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originally  agreed  on  at  the  found- 
ation of  the  trust,  though  some  of 
the  congregation  may  change  their 
opinions. 


Page  247 


ELECTION. 
See  Crown,  2. 

EVIDENCE. 

An  entry  by  a  deceased  person  may 
be  evidence,  though  he  could  not 
in  his  life-time  have  been  examined 
to  the  fact.  489 

See  Practice,  10.  —  Tithes,  1,  2, 
3.  7,  8,  9. 

EXECUTOR. 

iSetf  Pleading,  1. —  Bankrupt,  3. 
—  Indorsement,  1. 


FRAUD. 

1.  A  conveyance  executed  for  the 
purpose  of  giving  the  grantee  a 
colourable  qualification  to  kill  game 
remains,  without  being  made  use 
of,  in  the  custody  of  the  grantor, 
and,  after  his  death,  of  his  son* 
The  grantee  afterwards  obtaining 
the  possession  of  it,  by  represent- 
ing that  he  intended  by  means  of 
it  to  impose  upon  a  third  person, 
claims  the  estate.  A  Court  of 
Equity  will  not  grant  relief  to 
either  party.     Semhle,  391 

2.  The  decree  upon  a  bill  filed  for 
the  delivery  of  the  deeds,  having 


directed  the  Defendant  to  bring  an 
ejectment,  the  Plaintiff  ought  not 
to  be  restrained  from  defeating  it 
by  means  of  an  outstanding  term. 

Page  391 

3.  Bill  seeking  relief  upon  the  loss 
of  a  conveyance,  executed  to  give 
a  colourable  qualification  to  kill 
game,  retained  for  a  year,  with 
liberty  to  bring  an  action.         !i65 

4.  A  conveyance  executed  by  a 
father,  to  give  a  colourable  quali- 
fication to  his  son,  is  kept  in  his 
possession  during  his  life  without 
being  used,  or  made  known  to  the 
son.  Whether  it  is  valid  at  law. 
Qu.  565 


GRAMMAR  SCHOOL. 

1.  No  incompatibility  in  the  offices 
of  master  of  a  free  grammar  school 
and  vicar  of  the  parish.  376 

2.  An  endowment  of  a  free  gfammar 
school,  without  more,  means  a 
school  for  teaching  the  elements 
of  the  learned  languages,  but  an 
usage  to  teach  other  branches  of 
learning  may  be  taken  as  ex- 
planatory of  the  words,  and  put 
a  different  construction  on  them. 

378 
3«  Several  endowments,  partly  for 
a  school  and  partly  for  a  free 
grammar  school ;  held,  upon  the 
ground  of  constant  usage,  that  the 
whole  had  been  legally  devoted  to 
the  latter  purpose.  379 
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HEDGES. 

Sit  TiTHKSi  12. 


HEIR. 


See  Infant. 


HUNDRED. 
See  TiTHS,  12,  13, 14. 


INDORSEMENT. 
1*  No  difiereace  between    iodorse- 
meiit  of  a  DOte  by  the  party,  and 
one  bj  hit  penonal  representative. 

Page  243 
2.  A  note  being   handed  over  for 
valuable  consideration,  the  indorse- 
ment is  a  form  which  the  party  is 
entitled  to  call  for.  Ibid. 

INFANT. 

To  a  bill  for  sale  of  real  estates  by 

simple  contract  creditors  of  a  trader 

against  his  heir,    an    infant,   the 

parol  may  demur.     Semble.      287 

INJUNCTION. 

1.  Defendant  committed  for  breach 
of  an  injunction  after  notice  of  its 
having  been  obtained,  altliough  the 
order  for  the  injunction  had  not 
been  served.  264 

%  An  injunction  will  not  be  granted 
to  restrain  the  breach  of  a  covenant 
in  articles  of  partnership  which  has 
not  been  infringed  for  any  length 
of  time,  where  the  bill  does  not 
pray  a  dissolution  of  the  partner- 
ship.- 266 


3.  Whether  the  Court  will  in  any 
case  grant  such  an  injunction, 
unless  there  is  ground  for,  and  the 
bill  pray,  a  dissolution  of  the  part- 
nership.    Q^.  Page  266 

4.  Injunction  to  restrain  the  sailing 
of  a  vessel,  containing  goods  sold 
to  a  person  who  had  become  in- 
solvent, but  over  which  the  Plam- 
tiff  retained  a  right  of  stoppage 
in  transitu^  refused.  549 

5.  Afler  the  common  injunction  has 
been  obtained,  the  PlainUfF  may 
move  to  extend  it  to  stay  trial  upoo 
the  usual  affidavit,  alUiougfa  the 
Defendant,  by  the  rules  of  the 
court,  must  put  in  hb  answer 
before  the  trial  can  take  plac6.  588 

6.  Injunction  granted  to  restrain  pay- 
ment by  a  friendly  society,  found- 
ed on  erroneous  principles,  tending 
to  exhaust  its  funds.  590 

7.  On  a  bill  by  some  directors  of  ao 
insurance  company,  constituted 
by  deed,  against  another  director, 
alleging  misconduct,  the  Court  re- 
fused to  interfere,  by  continuing 
an  injunction,  the  Plaintiffs  not 
having  made  use  of  the  powers  of 
regulation  given  them  by  the 
deed.  503 

8.  Trustees  for  creditors,  after  a 
decree  for  the  execution  of  the 
trusts,  restrained  from  proceeding 
in  a  suit  in  the  Court  of  Chancery 
in  Ireland,  having  the  same  ob- 
jects. 563 


ISSUE. 
An  issue  is  not  to  be  directed,  unless 
there  be  reasonable  doubt  as  to 
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the  fact,  and  when  it  depends  on 
evidence,  the  effect  of  which  can 
be  better  ascertained  by  a  jury. 

Page  4?64f 
See  Tithes,  6. 


JURISDICTION. 

1.  No  remedy  in  equity  for  the  re- 
covery of  money  paid  on  compro- 
mise of  an  action,  where  the  party 
had  full  knowledge  of  the  facts, 
and  the  means  of  proving  them  at 
the  trial.  249 

2.  Voluntary  payment,  conclusive 
both  in  equity  and  law,  on  the 
principle  that  litigation  is  not  to  be 
multiplied.  263 

3.  A  Court  of  Equity  has  not  juris- 
diction in  any  case  to  stop  goods 
tn  transitu,     Semhle,  349 

4.  Whether  the  Vice  Chancellor  has 
power  to  hear,  by  consent,  a  mo- 
tion, to  discharge  or  alter  an  order 
made  by  the  Lord  Chancellor. 
Qu.  429 

5.  The  Vice  Chancellor,  if  authorised 
to  discharge  an  order  of  the  Lord 
Chancellor's,  is  not  empowered  to 
alter  it.  Ibid, 

6.  The  Vice  Chancellor,  when  sitting 
for  the  Lord  Chancellor,  has  not 
jurisdiction  to  alter  or  discharge 
orders  made  by  the  latter.        431 

See  Arbitration,  1.  —  Charity, 
9.  14,  15.  — Dignity,  2. —  Dis- 
senters, 1.  —  Injunction,  8.  — 
Pleading,  4. 


LEGACY. 

1.  Bequest  of  1000/.  long  annuities 
''  now  standing  in  my  name  or  in 
trust  for  me."  At  the  date  of  tha 
will,  the  testatrix  had  no  long  an- 
nuities, but  had  1000/.  Sperunt. 
reduced  annuities.  Held,  that  that 
sum  passed  by  the  bequest. 

PageWJ 

2.  Bequest  of  the  balance  in  the 
hands  of  testator's  agents  at  the 
time  of  his  death,  held  to  include 
a  sum  which  he  had  by  letter  di- 
rected them  to  invest  in  the  fbiidsy 
but  which  was  not  invested  till 
after  his  death.  248 

3.  Gift  of  residue  to  be  equally  di- 
vided between  the  testator's  wife, 
sons,  and  daughters;  subject  never- 
theless as  to  the  shares  of  the 
daughters,  which  were  to  be  placed 
in  the  funds  in  the  namtS  of 
trustees ;  the  interest  to  be  paid  to 
them  for  their  lives  for  their  sepa* 
rate  use,  and  after  their  deaths  the 
testator  gave  the  shares,  to  the  in- 
terest of  which  his  daughters  should 
have  been  entitled  for  life,  to  their 
children  equally,  with  benefit  of 
survivorship.  Two  of  the  daughters 
having  survived  the  testator,  died 
without  children.  Held,  that  their 
representatives  were  entitled  to 
their  shares.  279 

4.  Bequest  of  personal  property  held 
a  general  residuary  di8|)osifion| 
although  accompanied  with  ex- 
pressions favouring  a  more  limited 
construction,  and  pointing  only  to  a 
particular  surplus  beyond  the  pro- 
perty specifically  mentioned.    S99 
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5.  Principles  on  which  a  rcBiduary 
bequest  of  a  testator's  personal 
estate  is  extended  to  that  which  he 
subsequently  acquires.     Poge  405 

6.  Very  special  words  required  to 
confine  a  residuary  bequest  to  the 
property  belonging  to  the  testator 
at  the  date  of  his  will.  406 

7*  Gift  of  personal  property  to  trus- 
tees, to  be  settled  on  the  marriages 
of  the  testator's  daughters  for  their 
separate  use,  and  on  their  deaths 
upon  trust  for  their  children,  with 
a  limitation  over,  in  the  event  of 
either  of  the  daughters  dying  with- 
out having  been  married,  or  without 
leaving  any  children  her  surviving. 
The  shares  of  the  children  of 
each  daughter  are  vested,  subject 
to  be  divested  by  all  dying  before 
their  mother ;  and  there  being  one 
alive  at  her  death,  the  represent- 
ative of  two  who  died  before  her, 
held  entitled  to  their  shares.     459 


LENGTH  OF  TBTE. 

1  An  estate  subject  to  a  mortgage  in 
fee,  being  in  settlement  with  an 
ultimate  limitation  to  the  heirs  of 
S  .jR. ;  A*y  on  the  expiration  of 
the  previous  estate,  enters,  claim* 
ing  to  be  entitled  under  that  li- 
mitation, and  after  his  death  his 
son,  continue  in  quiet  possession, 
paying  interest  on  the  mortgage 
for  twenty  years.  The  devisee  of 
the  person  really  entitled  under 
the  limitation,  is  barred  by  the 
length  of  time.  2 

2.  Adverse  possession  of  an  equity 


of  redemption  for  twenty  years  is 
a  bar.  Page  191 

3.  No  relief  in  equity  after  twenty 
years,  even  in  cases  analogous  to 
those  in  which  a  writ  of  right 
would  lie  at  law.  192 

4.  Bill  by  mortgagee  for  a  sale  under 
a  trust  for  that  purpose  in  the 
mortgage  deed,  dismissed  upon 
doubtful  evidence  of  title  and 
possession  for  twenty  years,  with- 
out payment  of  interest,  demand, 
or  acknowledgment.  223 

5.  Satisfaction  of  a  mortgage  to  be 
presumed  after  twenty  years  pos- 
session by  the  mortgagor,  without 
payment  of  interest,  demand,  or 
acknowledgment.    Sembie.     Ibid. 

6.  Where  a  debt  is  claimed  by  the 
Plaintiff,  and  is  disputed  by  the 
Defendant,  who  admits  that  it 
has  not  been  paid,  lapse  of  time 
cannot  raise  a  presumption  of 
payment,  but  may  afford  a  pre- 
sumption against  the  original  ex- 
istence of  the  debt.  223 

See  Charity,  10. 


LIEN. 

See  Solicitor  AND  Client,  1,2,3. 


MINES. 
See  MoRTGAOE,  1.  3. 

MODUS. 
See  Tithes,  4,  5. 10. 

MORTGAGE. 
1.  Motion  for  the  appointment  of  a 
receiver  upon  a  mortgagee  of  mines, 
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who  had  become  a  partner  by  pur- 
chasing shares  in  them,  upon  the 
ground  of  mismanagement,  and 
excluding  the  mortgagor  from 
interference,  refused;  the  parties 
having  regulated  their  rights  by 
subsequent  agreement,  and  the 
mortgagee  not  admitting  that  his 
mortgage  was  satisfied.  *  Page  553 

%  The  rights  and  duties  of  a  person 
in  that  situation  not  to  be  govern- 
ed solely  by  prindples  applicable 
to  one  who  stands  simply  in  the 
character  of  a  mortgagee  or  part- 
ner. Ibid* 

3.  Mortgagee  in  possession  of  mines, 
not  bound  to  expend  more  than  a 
prudent  owner.  Ibid, 

4*  If  he  can  be  deprived  of  the  pos- 
session on  the  ground  of  misma- 
nagement, it  must  be  of  a  clear  and 
specified  nature.  Ibid. 

5«  On  a  motion  for  a  receiver  against 
a  mortgagee,  insisting  by  answer 
that  he  has  not  been  fully  paid, 
the  Court  will  not  try,  by  affidavits, 
the  question  whether  any  balance 
is  due  to  him  or  not.  557 

See  Bankruptcy,  7. 8, 9. — Length 
OF  Time,  1,  2.4,  5.  —  Parties, 
2,  3.  —  Possessio  Fratris. 

MORTMAIN. 
SSee  Charity.  1,  2,  3,  4,  5. 


NE  EXEAT  REGNO. 

Writ  of  ne  exeat  regno  refused,  on  a 

hill  to  enforce  an  agreement  to  give 

a  bill  of  exchange  to  secure  the 

debt  of  a  third  person.  211 

Yot.  II. 


PAROL  PEMURRER. 
See  Infant. 

PARTIES. 
!•  In  a  suit  concerning  the  inherjt^ 
ance  of  a  trust  estate,  settled  pa 
baron  C.  for  life,  and  after  re- 
mainders to  his  unborn  children> 
upon  the  person  who  should  thj^n 
be  entitled  to  claim  as  baron  C. 
in  Cail ;  with  ultimate  remainder 
to  the  present. baron  C.  in  fee; 
the  person  presump^vely  entitled 
to  the  barony,  although  no  person 
entitled  to  a  prior  estate,  of  in- 
heritance is  before  ^e  Court,  is 
not  a. necessary  party.         Pi^g^^^ 

2.  Two  estates  being  mortgaged  tp- 
gether,  on  the  death  of  the  moft- 
gagee  the  equity  of  redemption 
of  the  one  devolves  on  if.,  that  pf 
the  other  on  B. :  B.v^vl  necessary 
party  to  a  bill  by.  ^..  for  a  redemp- 
tion. Ibid. 

3.  The  personal  representative  of  the 
mortgagor  is  a  necessary  purty  to 
a.  bill  for  the  execution  of  a  trust 
for  sale  by  way  of  mortgage.    229 

4.  In  a  bill  to  compel  the  performan«e 
of  a  covenant  to  surrender  a  co.' 
pyhold  estate  to  A.^  in  trust  for 
others,  A,^  mu^t  be  ^  party.       538 

PARTNER. 

See  Inju^ctiox,2,  3.  — Mortgage^ 
1,2.4. 

PAUPER. 
See  Practice,  8. 

PEERAGE. 
See  Dignity.— Pleading,  2,  3.  Iv. 
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.     PLEADING. 

1.  Plea  by  administrator  durante 
minoritate  to  bill  for  accounts  of 
a  suit  by  the  executor,  for  the 
same  purpose  in  the  ecclesiastical 
court,  and  sentence,  allowed  as  a 
stated  account,  with  liberty  to 
except  as  to  subsequent  receipts, 
«nd  an  issue  directed  as  to  the 
jpaymcDt  of  a  particular  sum. 

Page  201 

2.  Rea  to  a  bin  by  a  person  sumg 
as  Earl  of  S.,  (the  earldom  being 
"E  Scotch  dignity,)  that  he  is  not. 
Earl  of  Siy  but  that  the  Defend- 
ant is  Eari  of  S.  and  K,y  and  aver- 
ring that  the  Plaintiff  is  the  natural 
son  of  the  late  Earl  of  S*  and  K.^ 
and  Af.  M.,  who  were  resident  and 
domiciled  in  England  at  the  time 
Jot  his  birth,  and  were  not  married 
until  several  years  after,  over- 
ruled: there  being  no  averment, 
either  that  the  title  of  5.  and  K. 
was  the  same  as  that  of  S.,  or  that 
the  Plaintiff  was  bom  in  England. 

541 

3.  Whether  the  plea  should  conclude 
in  bar  or  abatement.    Qu.       Ibid. 

4.  Whether  the  Court  of  Chancery, 
for  the  purpose  of  deciding  on  the 
plea,  has  jurisdiction  to  determine 
to  which  party  the  dignity  be- 
longs. Ibid. 

See  Parties,  1—4.  —Tithes,  13. 

POSSESSIO   FRATRIS. 
A.  having  a  son  and  daughter  by  one 
venter,  and  a  son  by  another,  con- 
veys lands  to  J?.,  his  surety  in  a 


bond,  as  an  indemnity,  and  dies ; 
B.  pays  the  bond,  and  mortgages 
the  lands.  The  eldest  son  dies. 
The  mortgagee  having  been  in 
possession  without  account  or  ac- 
knowledgement! sembky  there  was 
no  poisessio  Jratris  of  the  equity 
of  redemption.  Poge  201 

POWER- 

1.  Bequest  of  5001.  to  A.  for  her 
life,  and  at  her  decease  to  divide  it 
in  portions  as  she  shall  choose  to 
her  children ;  and  if  she  died  be- 
fore testatrix,  to  be  equally  di- 
vided amongst  her  children.  Held, 
that  the  children  of  A.  living  at 
her  death  were  the  only  objects  of 
the  power,  and  as  such  entitled 
to  a  share  lapsed  by  the  death  of 
a  child  to  whom  it  had  been  ap- 
pointed. 431 

2.  A  power  to  appoint  the  propor- 
tions in  which  definite  objects  are 
to  take,  tacitly  includes  a  gift  to 
them  in  default  of  appointment. 

454 
See  Baron  and  Feme,  1. 

PRACTICE. 

1.  Receiver  appointed  on  the  motion 
of  the  vendor,  pending  a  reference 
of  title.  236 

2.  Will  of  real  estate  not  to  be 
proved  on  a  reference  before  the 
Master.  289 

3.  Opinion'of  counsel  ordered  to  be 
produced,  where  it  was  taken  by  a 
tenant,  with  reference  to  his  land- 
lord's title,  and  where  the  case 
was  stated  for  the  benefit  of  both 
parties.  291 
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4.  There  is  no  general  rule  that  a 
party  present  at  the  sale  shall  not 
open  biddings ;  each  case  must  de- 
pend on  its  own  circumstances. 

Page  347 

5.  A  party  who  neglects  to  bid  in 
consequence  of  the  auctioneer  de- 
claring that  a  penson  may  open  the 
biddings,  if  he  comes  within  eight 
days  after  the  report,  cannot  al- 
lege surprise  as  a  ground  for  open- 
ing the  biddings,  if  he  does  not 
come  within  that  time.  Ibid, 

6.  After  the  decree,  an  order  cannot 
be  made  on  motion,  to  restrain  the 
setting  up  6f  outstanding  terms. 

391 
7*  The  Court  will  not  under  the 
statute  56  G.  3.  c.60.,  order,  on 
petition,  a  re-transfer  of  unclaimed 
stock  that  has  been  transferred  to 
the  sinking  fund,  when  the  title  is 
disputed.  397 

8.  An  appeal  may  be  prosecuted  in 
formd  pauperis*  ¥^ 

9.  On  reference  to  appoint  a  manager 
of  an  estate,  the  Master  is  to  fix  on 
the  fittest  person,  without  regard  to 
who  may  propose  him.  436 

10.  A  person  examined  as  a  witness 
for  the  plaintiff,  being  afterwards 
made  a  defendant,  and  not  being 
interested  in  the  suit,  his  evidence 
may  be  read.  538 

11.  The  Master's  report  on  a  refer- 
ence of  title,  will  not  be  suspended, 
to  wait  the  decision  of  a  suit  com- 
menced against  the  vendor  for  the 
recovery  of  part  of  the  estate,  but 
the  two  suits  may  be  heard  to- 
gether. 539 


12.  The  guardian  of  an  infant  de- 
fendant, being  a  co-defendant,  and 
putting  in  a  joint  answer,  need  only 
sign  it  once.  P<^^  553 

Sec  Injunction,  1.5.  —  Vendor 
AND  Purchaser,  1,2. 

PRESUMPTION. 
See  Length  of  Timi^i  4,  5»  6. 

PROMISSORY  NOTE. 
See  Bankrupt,  3.  —  Indorsement, 
1,  2. 

PROVISO. 
As  to  the  effect  of  a  proviso  expressed 
to  be  ^^  by  way  of  declaration,  and 
not  of  covenant."     Qv.  510 


QUALIFICATION. 


See  Fraud. 


RECEIVER.  , 

See  Mortgage,  1.  5.— -PracyiCe,. 
1.9. 

REMAINDER. 
See  Deed,  1,  2,  3,  4.  7. 


SALE. 
See  Practice,  4,  5. 

SCHOOL. 
See  Grammar  School. 

SHIP. 
See  Injunction,  4. 

Qq  2 
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SOCIETY. 

A  voluntary  society  for  insuraftce,  by 
way  of  mutual  guarantee,  is  or  is 
not  illegal,  according  as  the  shares 
of  the  money  laid  up  are  or  are 
not  transferrable  generally  to  per- 
sons not  members.  Pogc  50S 

See  iNjaNCTiOK,  6,  7. 

SOHCITOR  AND  CLIENT. 

'■.'Whether  a  solicitor's  lien,  for  his 
costs  on  a  fund  in  court  is  general, 
or  is  confined  to  the  costs  of  the 
particular  suit.    Q^.  214 

e.  Solicit<Mr  having  in  his.  possession 
the  instrument  on  which  his  client's 
right  to  the  fund  rests,  he  has  a 
general  lien  on  the  fund.         Ibid. 

S.  Solicitor's  lien  does  not  extend  to 
debts  that  are  not  due  to  him  in 
his  profSessional  character.        218 

SPECIFIC  PERFORMANCE. 
1.  Specific  performance  refused,   of 

a  contract  improvidently  entered 

into  by  ignorant  persons.  41 S 

^.  A  contract  signed  by  one  party 

only  maybe  enforced  by  the  other. 

Semble.  426 

3,  Where  a  contract  is  signed  by  one 
party  only,  the  other  by  filing  a  bill 
for  a  specific  performance,  makes 
it  binding  on  himself.  427 

4.  Where  a  contract  has  been  signed 
by  one  party  only,  whether  he  is 
not  at  liberty  to  recede  from  it  un- 
til the  other  party  has  done  some 
act  to  bind  himself.      Qu.        4*28 

See  Baron  and  Femb^  1,  2. 


STATUTE  OF  FRAUDSw 
See  Sp£ciriG  Pbrformance,  %%^ 

STATUTE  OF  LIMITATIONS. 
SS^  Length  Of  Tims,  1,  2,  S. 

STOPPAGE  IN  TRANSITU. 

See   InjunctiOK,  4.  —  JuRiiffDlc- 

TION,  8. 


TESTIMONY  —  BILL  TO  PER- 
PETUATE. 

The  issue  in  tail  cannot  file  a  bill  to 
perpetuate  testimony,  even  in  the 
case  of  an  entail  that  cannot  be 
barred.     Semble*  Page  489 

Sfe  Dignity,  1.2. 

TITHES. 

1.  A  book  in  the  hand-writing  of 
A.  i?.,  purporting  to  contain  ac^^ 
counts  of  tithes  collected  by  him 
seventy  years  ago,  cannot  be  re- 
ceived in  evidence,  without  proof 
that  A.  B.  was  collector  of  tithes 
at  that  time.  464 

2.  In  a  suit  for  tithes  by  the  lessee 
of  an  ecclesiastical  corporation  ag- 
gregate, to  whom  the  rectory  be- 
longed, ancient  documents  in  their 
possession,  purporting  to  be  ac- 
counts furnished  by  some  of  their 
members  employed  to  collect  the 
tithes,  and  appearing  to  be  ap- 
proved and  settled,  are  admissible 
in  evidence.  IbiiL 

3.  The  statutes  of  the  body  enjoin- 
ing the.appointment  of  collectors, 
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together  with  the  internal  evidence 
of  the  documents,  and  their  coming 
out  of  the  proper  custody,  held 
sufficient  proof  that  the  accounting 
parties  were  really  collectors. 

Page  464 

if.  Modus  of  4^.  for  every  milch  cow 
and  calf,  and  Sd.  for  every  heifer 
and  calf,  in  lieu  of  tithe  of  calves 
and  milk,  bad.  Ibid. 

5.  Modus  of  Scf.  for  every  hogshead 
of  cyder,  and  Id.  for  fruit,  in  lieu 
of  tithe  of  apples,  pears,  and  other 
fruit,  bad.  Ibid. 

G.  It  is  the  duty  of  a  court  of  equity 
to  decree  tithes  in  kind,  when 
satisfied  that  the  modus  set  up  is 
either  bad  in  law,  or  that  it  has  not 
immemorially  existed.  Ibid* 

7.  As  to  the  principle  on  wliich  en- 
tries in  a  rector's  books  are  ad- 
mitted as  evidence  for  his  suc- 
cessors.    Qtf.  478 

8.  Entries  of  tithes  received  in  the 
books  of  an  ecclesiastical  corpo- 
ration aggregate  entitled  to  a  rec- 
tory, are  evidence  for  their  suc- 
cessors. Ibid. 

9.  Whether  entries  in  the  books  of  a 
lay  impropriator  in  fee,  of  tithes 
received,  are  evidence  for  those 
claiming  under  him.  Ibid. 

10.  The  union  of  articles  distinctly 
titheable  in  one  modus  objection- 
able. 483 

11.  Lands  which  were  held  dis- 
charged of  tithes,  before  time  of 
memory,  by  one  of  the  alien 
priories,  and  coming  to  the  Crown 
on  their  suppression,  were  granted 
to  lay  persons,  and  by  them  to  one 


of  the  gteater  nionasteriesi  in 
whose  hands  they  remained  till 
the  dissolution,  are  no  longer  ex- 
empt from  pajrment  of  tithes. 

12.  A  custom  in  a  part  of  a  hundred, 
exempting  hedges  and  hedgerows, 
less  than  a  rod  in  width,  from 
tithes  of  wood  and  underwood,  is 
bad.  Ibid. 

15.  Not  correct  to  plead,  that  by  a 
custom  used  and  approved  in  P., 
and  nineteen  other  parishes,  no 
tithe  of  a  particular  kind  was  due 
or  payable  to  the  rector  of  P.    521 

14.  No  custom  in  non  decifnando,  can 
be  good  except  for  wood,  and  for 
a  known  ancient  district,  not  less 
than  a  county  or  a  hundred.     524 

15*  By  the  common  law,  all  land 
equally  charged  with  tithes;  there 
can  be  no  exemption  inherent  in 
the  land.  528 

16.  Lands  which  were  held  dis- 
charged before  time  of  memory, 
by  one  of  the  alien  priories,  and 
coming  to  the  Crown  on  their  sup- 
pression, were  granted  to  one  of 
the  greater  monasteries,  in  whose 
hands  they  remained  till  the  disso- 
lution, are  no  longer  exempt.   584 

17.  Lands  held  dischai^ed  from 
tithes  before  time  of  memory,  by 
one  of  the  alien  priories,  coming 
to  the  Crown  on  their  suppression, 
are  no  longer  exempt.  5S6 


VENDOR  AND  PURCHASER, 

1.  Purchaser  of  estates  sold  under  i| 

decree,   discharged,    on   motion, 
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from  bis  piurchase,  upon  error  in 
the  decree  being  sbewn,  tbougb 

.  the  parties  are  proceedmg  to  rec- 
tify it.  Page  287 

8*   Whether   he  is  entitled  to  his 

coiM-    Qu*  Ibid. 

3.  Ibe  Tuie  of  compelling  a  pur- 
chaser to  take  the  estate  where  a 
title  is  not  made  till  after  the  con- 
tract, not  to  be  extended.         289 

See  Practzck,  1.  11.— -Sfbcific 

FBRtOaMANCX. 


VICE  CHANCELLOR. 
See  Jurisdiction,  4,  5,  6* 


WILL. 
See  Practice,  2. 

WITNESS. 
See  Practice,  10. 

WOOD. 
See  TiTHRs,  12.  14. 
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